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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  280 

[FRL-63385-3} 

Underground  Storage  Tanks; 

Technical  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  Hnalizes 
regulations  for  underground  storage 
tanks  containing  petroleum  or 
substances  deHned  as  hazardous  imder 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  except  any 
substance  regulated  as  a  hazardous 
waste  under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  These  regulations  were  hrst 
proposed  on  April  17, 1987  (52  FR 12662) 
and  a  subsequent  Supplemental  Notice 
was  published  on  December  23, 1987  (52 
FR  48638). 

Under  Section  9003  of  RCRA,  EPA 
must  establish  requirements  for  leak 
detection,  leak  prevention,  financial 
responsibility,  and  corrective  action  for 
all  underground  storage  tanks 
containing  regulated  substances  as 
necessary  to  protect  human  health  and 
the  environment.  Today's  final  rule  sets 
forth  requirements  satisfying  the 
mandates  of  section  9003,  except  that 
final  requirements  concerning  Vandal 
responsibility  will  be  addressed  later  by 
EPA  in  another  Federal  Reg^ter  notice. 

EFFECTIVE  DATE:  December  22, 1988, 
except  S  280.22(g)  whidi  is  effective 
October  24. 1988. 

ADDRESS:  The  docket  for  this 
rulemaking  (Docket  No.  UST  2-1)  is 
located  at  the  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington,  DC  20460.  The  docket  is 
open  fi'om  9:30  a.m.  to  3:30  p.m.,  Monday 
through  Friday,  except  for  federal 
holidays.  You  may  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  475-9720.  You  may  copy 
a  maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  $0.20  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

Call  the  RCRA/Superfund  Hotline  at 
(800)  424-9346  (toll  free)  or  382-3000  (in 
Washington,  DC). 

SUPPLEMENTARY  INFORMATION;  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 


I.  Authority 
IL  Background 

A.  Subtitle  I  of  RCRA 

B.  Operating  Principles 

C.  Summary  of  April  17  Proposed  Rule 

D.  Public  Comment  on  the  I^posal 

E.  Summary  of  the  Supplemental  Notice  and 

the  Notice  of  Availability  of  New 
Information 

F.  Influences  on  the  Final  Rule 

1.  Scope  of  the  Problem 

2.  New  Cause-of-Release  Information 

3.  Industry  Codes  and  Practices 

4.  Industry  Trends 

5.  UST  System  Technology  Development 

6.  Leaking  USTs  Present  a  Unique 
Regulatory  Challenge 

7.  Emerging  State  and  Local  UST  Programs 
and  EPA's  Approach  to  Regulation 

G.  Conclusions  Since  Proposal 

III.  Today’s  Final  Rule 

A.  Summary  of  Today’s  Final  Rule 

B.  Major  Points  of  Departure  from  April  17 

Proposal 

1.  More  Frequent  Tank  Tightness  Testing  of 
Existing  Unprotected  Tanks  During  the 
10-Year  Upgrade  Period 

2.  Less  Frequent  Monitoring  of  New  and 
Upgraded  Tanks  Until  Age  10 

3.  Gradual  Phase-in  of  Release  Detection 
Based  on  Age 

4.  More  Stringent  Requirements  for 
Pressurized  Piping 

C.  Alternative  Approaches  Considered 

1.  New  UST  Systems  Containing  Petroleum 

2.  Existing  UST  Systems  Containing 
Petroleum 

3.  Hazardous  Substance  UST  Systems 

4.  Corrective  Action  - 

IV.  Analysis  of  Today's  Rule 

A.  Program  Scope 

1.  Applicability 

2.  R^latory  Exclusions 

3.  Deferral  of  Regulations 

4.  Definitions 

B.  UST  Systems:  Design,  Construction. 

Installation,  and  Notification 

1.  Design  and  Construction  Requirements 
(§280.20) 

2.  Installation  (§ §  280.20  (d)  and  (e)) 

,  3.  Upgrading  of  Existing  Systems  (§  280.21) 
4.  Notification  (§  280.22) 

C.  General  Operating  Requirements 

1.  Spill  and  Overfill  Prevention  and  Control 
(§§  280.20  and  280.30) 

2.  Operation  and  Maintenance  of  Corrosion 
Protection  (§  280.31) 

3.  Inspection  and  Maintenance  of  the  Tank 
System  (§  280.31) 

4.  Compatibility  (§  280.32) 

5.  Repairs  (§  280.33) 

6.  Reporting  and  Recordkeeping  (§  280.34) 

D.  Release  Detection 

1.  Overview 

2.  Section-by-Section  Analysis 

E.  Release  Reporting,  Investigation  and 

Confirmation 

1.  Overview 

2.  Section-by-Section  Analysis 

F.  Release  Response  and  Corrective  Action 

for  UST  Systems  Containing  Regulated 
Substances 

1.  Background 

2.  Major  Issues  Influencing  the  Final  Rule 


3.  Section-by-Section  Analysis 

G.  Out-of-Service  UST  Systems  and  Closures 

1.  Introduction 

2.  Temporary  Closure  (§  280.70) 

3.  Permanent  Closure  (§  280.71) 

4.  Assessing  the  Site  at  Closure  (§  280.72) 

5.  Applicability  to  Previously  Closed  UST 
Systems  (§  280.73) 

6.  Closure  Records  (§  280.74) 

H.  Analysis  of  Other  Significant  Comments 

1.  Reliance  on  Codes  Developed  by 
Nationally  Recognized  Organizations 

2.  Additional  Decisionmaking  Authority  for 
Implementing  Agencies 

V.  Relationship  to  Other  Aspects  of  the  UST 
System  Program 

A.  Interim  Prohibition 

B.  Notification 

C  Leaking  Underground  Storage  Tank  Trust 
Fund 

D.  Exempted  Tank  Studies 
VL  Relationship  to  Other  Agency  Programs 

A.  CERCLA 

B.  Hazardous  Waste  Tank  Program 

C.  Hazardous  Waste  Management 

Regulations 

1.  Hazardous  Substances 

2.  Petroleum  and  Petroleum-based 
Substances 

D.  Used  Oil  Regulations 

E.  SPCC 

F.  DOE  High  Level  Radioactive  Waste 

Program 

Vn.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

1.  Executive  Order  12291 

2.  Costs 

3.  Benefits 

4.  Coat  Effectiveness  of  the  Final  Rule 

5.  Economic  Impacts  on  Existing  Facilities 

6.  Integration  of  Technical  Standards  and 
Financial  Responsibility  Rules 

B.  Regulatory  Flexibility  Act 

1.  Small  Entities  Potentially  Affected  by  the 
Rule 

C  Paperwoik  Reduction  Act 

Vin.  List  of  Subjects  in  40  CFR  Part  280 

L  Authority 

These  regulations  are  issued  under  the 
authority  of  sections  2002, 9001,  9002, 
9003,  9004,  9005,  and  9006,  9007,  and  9009 
of  the  Solid  Waste  Disposal  Act  of  1970, 
as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (42  U.S.C.  6912,  6991, 
6991(a).  0091(b).  6991(c).  6991(d),  6991(e), 
6991(f),  and  6991(h)). 

n.  Background 
A.  Subtitle  I  of  RCRA 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  extended  and 
strengthened  the  provisions  of  the  Solid 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976.  One  major  portion 
of  RCRA  as  amended,  Subtitle  I, 
provides  for  the  development  and 
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implementation  of  a  comprehensive 
regulatory  program  for  “underground 
storage  tanks”  containing  “regulated 
substances”  and  releases  of  these 
substances  to  the  environment. 

Subtitle  I  defines  “underground 
storage  tank”  as  a  tank  system, 
including  its  piping,  that  has  at  least  10 
percent  of  its  volume  underground. 
Throughout  this  preamble  and  final  rule, 
the  terms  “underground  storage  tanks," 
“USTs,”  and  “UST  systems”  include 
both  the  underground  storage  tank 
vessel  and  the  underground  piping 
connected  to  it. 

“Regulated  substances”  are  defined  as 
substances  defined  as  hazardous  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CEKCLA),  except 
hazardous  wastes  regulated  under 
Subtitle  C  of  RCRA,  and  petroleum. 

Subtitle  I  excludes  the  following  fitim 
the  definition  of  USTs: 

•  Farm  or  residential  tanks  of  1,100 
gallons  or  less  capacity  storing  motor 
fuel  for  noncommercial  purposes; 

•  Tanks  storing  heating  oil  for 
consumptive  use  on  the  premises  where 
stored; 

•  Septic  tanks; 

•  Pipeline  facilities  (including 
gathering  lines)  regulated  under  the 
Natural  Gas  Pipeline  Safety  Act  of  1968, 
the  Hazardous  Liquid  Pipeline  Act  of 
1979.  or  State  laws  comparable  to  these 
Acts; 

•  Surface  impoundments,  pits,  ponds, 
and  lagoons; 

•  Storm-water  or  wastewater 
collection  systems; 

•  Flow-through  process  tanks; 

•  Liquid  traps  or  associated  gathering 
lines  directly  related  to  oil  or  gas 
production  and  gathering  operations; 
and 

•  Storage  tanks  situated  on  or  above 
the  floor  of  underground  areas,  such  as 
basements  and  cellars. 

Subtitle  1  contains  several  major 
provisions  for  the  regulation  of  UST 
systems.  Section  9002  requires  UST 
system  owners  to  notify  states  of  the 
existence  of  their  UST  systems.  These 
notification  requirements  were 
addressed  in  a  final  rule  published  by 
EPA  on  November  8. 1985  (50  FR  40602). 
Section  9002,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
also  requires  that  states  use  the 
notifications  they  receive  to  compile 
tank  inventories.  Under  Federal  grant 
agreements,  states  are  providing  EPA 
with  aggregated  data  from  these 
notifications. 

Under  section  9003,  EPA  must 
promulgate  regulations  applicable  to  all 


owners  and  operators  of  UST  systems 
as  necessary  to  protect  hiunan  health 
and  the  environment.  In  promulgating 
these  regulations,  section  9003(b) 
authorizes  the  Administrator  to 
distinguish  between  types,  classes,  and 
ages  of  underground  storage  tanks. 
Section  9003  requires  EPA  to  issue 
design,  construction,  installation,  and 
compatibility  standards  for  new  tanks, 
as  well  as  requirements  applicable  to  all 
tank  owners  and  operators  concerning 
leak  detection,  recordkeeping,  reporting, 
closure,  corrective  action,  and  financial 
responsibility. 

Action  9003(h),  as  amended  by 
SARA,  gives  EPA — and  states  under 
cooperative  agreements  with  EPA — 
authority  to  clean  up  petroleum  releases 
from  UST  systems  or  to  require  their 
owners  and  operators  to  do  so.  It  also 
establishes  a  trust  fund  to  finance  these 
activities. 

Section  9004  permits  EPA  to  authorize 
states  to  implement  their  own  UST 
programs  in  place  of  the  Federal 
requirements  if  the  state’s  requirements 
are  “no  less  stringent”  than  ^A’s  and 
provide  for  adequate  enforcement. 
Programs  which  are  less  stringent  in 
certain  areas  may  receive  approval  for 
an  interim  period. 

Other  provisions  of  Subtitle  I  pertain 
to  definitions  (section  9001);  entry, 
inspection,  and  information  gathering 
(section  9005);  enforcement  (section 
9006);  Federal  facilities  (section  9007); 
state  authorities  (section  9008);  and 
studies  and  reports  to  Congress  required 
of  EPA  (section  9009). 

This  preamble  and  final  rule  pertain 
to  the  requirements  mandated  by 
sections  9003  (a),  (c),  (e)  and  (g);  they 
also  meet  the  study  requirements  of 
sections  9009  (a)  and  (b).  Final  rules  for 
state  program  approval  requirements, 
under  section  9004,  are  found  elsewhere 
in  today's  Federal  Register.  Final  rules 
for  financial  responsibility  requirements 
for  petroleum  UST  systems,  under 
sections  9003  (a)  and  (d),  will  be 
promulgated  by  EPA  at  a  later  date. 

Section  9003(c)  requires  EPA  to 
establish  the  following  minimum 
technical  requirements  for  all  UST 
systems:  To  maintain  a  leak  detection 
system  or  comparable  system  designed 
to  identify  releases  to  protect  human 
health  and  the  environment;  to  maintain 
records  of  any  such  release  detection 
system;  to  report  releases  and  corrective 
action  taken;  to  take  corrective  action  in 
response  to  a  release;  and  to  close  tanks 
to  prevent  future  releases.  Under  section 
9003(e),  EPA  must  also  establish 
performance  standards  for  new  UST 
systems.  At  a  minimum,  these  standards 
must  include  design,  construction. 


installation,  release  detection,  and 
compatibility  standards. 

Until  the  promulgation  of  today’s  final 
rule,  section  9003(g)  established  an 
“Interim  Prohibition"  that  allowed 
installation  of  UST  systems  after  May  8, 
1985,  only  if  the  UST  system  is  protected 
fit)m  corrosion,  prevents  releases  due  to 
corrosion  or  structural  failure  for  the 
operational  life  of  the  tank,  and  is 
constructed  of  material  compatible  with 
the  substance  to  be  stored.  The  law 
allowed  an  exemption  fi'om  the 
requirement  of  corrosion  protection  if  an 
UST  system  is  located  at  a  site  having  a 
soil  resistivity  measured  at  12,000  ohms/ 
cm  or  greater.  An  interpretive  rule 
concerning  the  Interim  Prohibition  was 
published  on  June  4. 1986  (51  FR  20418). 
These  Interim  Prohibition  requirements 
are  replaced  by  today’s  final  rule  for 
new  tank  standards,  except  in  those  few 
cases  where  the  Agency  has  decided  to 
defer  regulatory  action  on  some  types  of 
UST  systems.  For  these  deferred  UST 
systems,  the  Interim  Prohibition  will 
continue  to  apply  until  EPA  takes  action 
in  the  future  either  to  regulate  or  not 
regudate  them  (see  §§  280.10  and  280.11 
of  the  fijial  rule). 

B.  Operating  Principles 

Faced  with  the  mandate  of  Subtitle  L 
EPA  recognized  several  unusual  aspects 
of  the  regulated  universe  that  have 
created  special  problems  in  developing 
an  efiective  regulatory  approach.  First, 
the  regulated  universe  is  immense, 
including  over  2  million  UST  systems 
estimated  to  be  located  at  over  700,000 
facilities  nationwide.  Second,  over  75 
percent  of  the  existing  systems  are  made 
of  unprotected  steel,  a  type  of  tank 
system  proven  to  be  the  most  likely  to 
leak  and  thus  create  the  greatest 
potential  for  health  and  environmental 
damage.  'Third,  most  of  the  facilities  to 
be  related  are  owned  and  operated  by 
very  small  businesses,  essentially  “Mom 
and  Pop”  enterprises  not  accustomed  to 
dealing  with  complex  regulatory 
requirements.  Fourth,  munerous 
technological  innovations  and  changes 
are  now  imderway  in  various  sectors  of 
the  UST  system  service  community. 

In  response  to  the  unique  aspects  of 
this  regulated  community,  and  the  clear 
need  for  comprehensive  management  of 
USTs  during  their  operating  life,  EPA 
has  identified  and  followed  several  key 
operating  principles,  described  briefly 
below,  in  developing  the  final 
regulations  for  USTs. 

•  The  UST  program  must  be  based  on 
sound  national  standards  that  protect 
human  health  and  the  environment. 

•  The  UST  regulatory  program  must 
be  designed  to  be  implemented  at  the 
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state  and  local  levels.  State  and  local 
governments  have  been  and  continue  to 
be  the  authorities  most  capable  of 
effective  oversight  of  UST  systems  and 
response  to  releases. 

•  The  regulations  must  be  kept 
simple,  understandable,  and  easily 
implemented  by  the  owner  and  operator 
in  order  to  facilitate  voluntary 
compliance.  Section  9003(b)  specifically 
indicates  that  technical  capability  can 
be  considered  in  developing  the  Subtitle 
*  rules. 

•  The  regulations  must  not  inhibit 
new  UST  technological  developments. 

•  The  regulations  must  be  designed  to 
retain  the  flexibility  necessary  to 
accommodate,  where  possible,  the 
special  needs  of  the  UST  regulated 
community,  which  is  largely  composed 
of  small  businesses  with  limited 
resources  available  for  capital 
improvements. 

•  In  order  to  encourage  the  utmost 
voluntary  compliance,  the  regulations 


should  build  upon  current  industry 
trends  and  tie  into  and  utilize  ongoing 
industry  initiatives  toward  more  sound 
UST  management.  Toward  this  end, 
section  9003(b)  specifically  authorizes 
EPA  to  consider  industry  practices  and 
consensus  codes  in  developing 
appropriate  UST  regulations.  The 
Agency  expects  the  nationwide  use  of 
these  new  management  practices  to 
yield  direct  environmental  benefits. 

By  reflecting  these  operating 
principles  in  the  final  UST  regulations, 
the  Agency  believes  it  has  taken  the 
most  efiective  approach  toward 
protecting  human  health  and  the 
environment. 

C.  Summary  of  April  17  Proposed  Rule 

On  April  17, 1987,  EPA  proposed 
regulations  for  USTs  storing  either 
petroleum  or  hazardous  substances 
(other  than  hazardous  wastes  regulated 
under  Subtitle  C  of  RCRA)  (52  FR 12662). 
These  proposed  regulatory  measures  set 


requirements  for  both  new  and  existing 
UST  systems  to  control  the  major  causes 
of  releases  from  these  tank  systems  and 
included,  among  other  things,  corrosion 
controls,  proper  installation 
requirements,  and  spill  and  overfill 
prevention  measures.  ' 

Figure  1  illustrates  several  key  aspects 
of  the  regulatory  program  proposed  in 
April  1987;  requirements  for  corrosion 
protection  and  monthly  release 
detection  at  all  new  UST  systems;  the 
phase-in  of  either  monthly  release 
detection  or  periodic  tightness  testing 
combined  with  inventory  control  at  all 
existing  USTs,  within  3  years  if 
unprotected  from  corrosion  and  within  5 
years  if  protected;  and  the  upgrading  of 
all  existing  UST  systems  to  the  new  tank 
standards  within  10  years.  In  addition, 
the  proposed  new  and  upgraded  tank 
standards  for  hazardous  substance 
USTs  required  secondary  containment 
with  interstitial  monitoring. 
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Figure  1  does  not  illustrate  several 
other  requirements  and  standards 
proposed  for  both  new  and  existing  UST 
systems:  The  design  and  installation  of 
new  UST  systems;  spill  and  overfill 
prevention;  UST  system  repair;  system 
closure;  release  detection  methods  and 
performance;  and  release  confirmation, 
reporting,  and  response  (including 
corrective  action  requirements).  Ibese 
proposed  requirements  and  the  manner 
in  which  they  may  have  changed  in  the 
final  rule  are  described  in  detail  later  in 
today’s  preamble.  Several  major  points 
of  departure  from  the  proposal  are 
identified  and  discussed  in  section  UI 
below. 

D.  Public  Comment  on  the  Proposal 

EPA  received  over  5,000  individual 
comments  from  over  1,100  commenters 
on  the  April  17  proposal,  including 
verbal  and  written  comments  from  the 
three  public  hearings.  In  general,  these 
public  comments  supported  the 
Agency's  overall  approach  to  the 
proposed  regulations  and  the 
substantive  requirements  for  new  and 
existing  UST  systems. 

Many  conunents  addressed  specific 
parts  of  the  proposed  rule,  suggesting 
changes  or  calling  attention  to  potential 
problems.  These  specific  comments  are 
discussed  below  in  today’s  preamble.  In 
summary,  many  comments  tended  to 
center  on  three  areas;  Concern  for  the 
impact  the  UST  rule  would  have  on 
small  businesses,  calls  for  EPA  to  adopt 
more  stringent  requirements  for  certain 
sensitive  areas,  and  suggestions  on  the 
best  way  to  phase  in  release  detection. 
(See  the  corresponding  sections  in 
today’s  preamble  for  a  full  discussion  of 
these  comments.)  The  financial 
responsibility  requirements  generated 
more  public  comment  than  any  other 
single  area.  Comments  on  this  issue  will 
be  addressed  in  the  financial 
responsibility  final  rule  that  will  appear 
in  a  later  Federal  Register. 

E.  Summary  of  the  Supplemental  Notice 
and  the  Notice  of  Availability  of  New 
Information 

After  the  April  17  proposal  appeared, 
EPA  realized  that  some  aspects  of  the 
technical  standards  needed  to  be 
clarified  and  that  more  public  comment 
on  these  matters  was  needed. 
Consequently,  EPA  published  a 
Supplemental  Notice  on  December  23, 
1987  (52  FR  48638).  This  Supplemental 
Notice  dealt  with  four  areas  pertaining 
to  the  proposed  technical  requirements: 

(1)  Use  of  “static  inventory  control"  to 
monitor  used  oil  UST  systems; 


(2)  A  listing  of  substances  subject  to 
petroleum  UST  standards; 

(3)  Alternatives  to  release  monitoring 
for  piping  and  tanks  protected  from 
external  corrosion;  and 

(4)  An  alternative  definition  of  “flow¬ 
through  process  tank." 

Public  response  concerning  these  issues 
is  discussed  in  later  sections  of  this 
preamble. 

On  March  31, 1988,  EPA  published  a 
Notice  of  Availability  of  additional 
information  for  public  comment.  It 
annoimced  the  availability  of 
information  pertaining  to  several 
technical  areas  of  the  proposed  rule 
including  general  operating 
requirements,  release  detection  and  tank 
closure.  This  new  information  was 
submitted  by  commenters,  gathered  in 
meetings  or  conferences  and  produced 
by  Agency  research  programs.  Few 
public  comments  were  provided 
concerning  these  documents. 

F.  Influences  on  the  Final  Rule 

In  the  preamble  to  the  April  17 
proposal,  the  Agency  discussed  the 
scope  and  nature  of  the  problem  posed 
by  UST  systems  and  several  important 
influences  on  the  development  of  the 
proposal  (52  FR  12665-12671).  Today’s 
final  rule  builds  on  that  earlier 
information  and  has  benefited  from 
numerous  comments  provided  by  the 
public  on  the  issues  highlighted  in  the 
proposal.  The  following  section  briefly 
discusses  several  areas  that  have 
received  further  consideration  from  EPA 
in  the  development  of  today’s  final  rules. 

1.  Scope  of  the  Problem 

The  preamble  to  the  proposed  rule  (52 
FR  12665)  presented  estimates  of  the 
number  of  leaking  UST  systems  based 
on  EPA  studies,  local  government 
experiences,  and  industry  estimates. 
Among  the  statistics  cited  were  the 
percentage  of  systems  failing  tightness 
testing,  the  percentage  of  systems 
actually  leaking,  the  correlation  of  tank 
age  to  failure,  and  the  extent  and  impact 
of  soil  and  ground-water  contamination 
firom  USTs.  After  the  proposed  rule  was 
issued,  EPA  completed  an  additional 
study  of  the  causes  of  release  from  UST 
systems.  This  new  study  was  placed 
into  the  public  docket  and  announced  as 
available  for  comment  in  the  December 
23, 1987,  Supplemental  Notice.  This 
study,  “Causes  of  Release  frnm  UST 
Systems,"  and  the  public  comments  on  it 
were  important  in  developing  today’s 
preamble  and  final  rule. 

a.  Current  Estimates  of  “Non-Tight" 
UST  Systems.  In  the  preamble  to  Ae 


proposal  (52  FR  12665),  EPA  cited 
evidence  that  numerous  UST  systems 
are  non-tight  and  may  be  leaking.  This 
evidence  was  based  largely  on  three 
studies:  EPA’s  “Underground  Motor  Fuel 
Tanks:  A  National  Survey”  reported 
tank  tightness  testing  results  and  found 
that  35  percent  of  over  450  tank  systems 
surveyed  nationwide  failed  tightness 
testing;  Suffolk  County’s  UST  program 
data  revealed  that  26  percent  of  over 
6,000  tank  systems  tested  in  this  New 
York  county  failed;  and  a  Chevron- 
sponsored  testing  program  found  that 
nearly  10  percent  of  over  3,000  of  their 
UST  systems  failed. 

Commenters  responding  to  the 
proposal  who  had  experience  with 
tightness  testing  provided  various 
claims  that  between  11  and  48  percent  of 
existing  UST  systems  failed  imder  test 
conditions.  In  an  EPA-sponsored 
meeting,  a  group  of  experienced, 
independent  installation  contractors 
expressed  their  expert  judgment  that 
increased  awareness  of  the  UST 
problem,  use  of  better  tanks,  and  use  of 
better  installation  and  maintenance 
procedures  have  decreased  the 
probability  of  present-day  systems 
testing  non-ti^t  to  about  20  percent,  in 
contrast  to  the  50  percent  of  UST 
installations  they  believed  would  have 
tested  non-tight  several  years  ago. 

After  publication  of  the  proposal,  EPA 
studied  several  additional  pieces  of 
information  concerning  causes  of 
release  from  UST  systems.  For  example, 
EPA  further  reviewed  the  records  of 
over  10,000  tightness  test  results  from 
local  UST  programs  (in  Suffolk  County, 
New  York;  Austin,  Texas;  and  San 
Diego,  California).  EPA  also  analyzed  an 
extensive  and  detailed  historical  set  of 
records  from  a  Texas  tank  testing 
company  (the  Service  Station  Testing 
Company  of  San  Antonio,  Texas).  The 
EPA-sponsored  report,  “Causes  of 
Release  from  UST  Systems,”  is  based  on 
all  these  data  and  concludes  that 
approximately  25  percent  of  existing 
UST  systems  are  found  to  be  non-tight 
when  tested  using  current  methods  and 
that  loose  tank  fittings  or  faulty  piping 
causes  84  percent  of  these  tightness  test 
failures.  Figure  2  summarizes  the 
Agency’s  findings  concerning  the 
causes-of-release  profile  as  derived  from 
tank  testing  results  and  documented 
follow-up  at  over  10,000  UST  systems 
conducted  nationwide. 
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b.  Estimated  UST  Systems  with 
Releases.  Current  indications 
concerning  the  number  of  UST  systems 
nationwide  that  have  had  releases  in  the 
past  or  are  now  leaking  are  less  precise 
than  the  tank  tightness  data,  but  the 
Agency  believes  the  information  that  is 
available  is  significant  nonetheless.  As 
discussed  in  the  preamble  to  the 
proposed  rule,  in  many  places  in  the 
nation  that  are  still  without  state  or 
local  UST  regulatory  programs  today, 
release  detection  only  takes  place  when 
someone  sees  or  smells  the  release  (52 
FR 12665).  These  historical  data  suggest 
that  only  about  10  percent  of  release 
incidents  in  these  areas  are  discovered 
by  inventory  controls  or  mechanical 
release  detection  methods.  Although  the 
large  number  of  incidents  that  are 
known  to  threaten  or  have  contaminated 
ground-water  wells  is  significant,  it  is 
not  an  accurate  prediction  of  leaking 
UST  systems  because  most  UST 
systems  are  not  located  near  wells. 

As  the  result  of  aggressive  UST 
monitoring  programs  in  two  states,  over 
5,000  UST  sites  in  California  and  3,000 
sites  in  Florida  have  been  identified  as 
having  had  releases  during  the  past 
three  years.  These  recent  discoveries 
already  exceed  10  percent  of  the  number 
of  UST  sites  in  each  of  these  states,  and 
the  number  of  releases  identified  in  just 
these  two  states  may  soon  exceed  the 
cumulative  total  of  releases  reported  to 
all  the  states  up  until  1985  (see  52  FR 
12665).  At  a  more  local  level,  UST 
system  programs  in  Dade  County, 
Florida,  and  San  Jose,  California,  have 
also  identified  (through  required  release 
detection  and  system  closure 
procedures)  that  well  over  10  percent  of 
their  UST  facilities  have  had  some 
noticeable  or  significant  releases  into 
the  surrounding  soil  and  groundwater. 
Thus,  the  initial  findings  by  state  and 
local  UST  regulatory  programs  that  are 
particularly  aggressive  appear  to 
corroborate  an  industry-sponsored 
study  (than  previously  cited  Chevron 
investigation)  that  found  approximately 
10  percent  of  their  1,000  UST  facilities 
located  throughout  the  South  and 
Southwest  of  the  United  States  have  had 
an  adverse  impact  on  nearby  ground 
water  in  the  form  of  released  product 
floating  on  top  of  the  ground-water  table 
(see  52  FR  12666). 

Public  comments  received  in  response 
to  the  proposal  concerning  this  subject 
are  not  conclusive.  Some  industry 
sources  provided  very  low  estimates, 
claiming  that  fi-om  0  to  3  percent  of  UST 
systems  have  had  releases.  Others 
claimed  the  actual  number  of  leaking 
tank  systems  could  be  as  high  as  50 
percent  in  some  areas.  Many  estimated 


that  the  actual  range  is  somewhere 
between  8  to  20  percent  of  UST  sites, 
and  the  average  of  all  estimates 
reported  by  commenters  falls  into  this 
range.  As  shown  in  the  previous  figure 
(Figure  2),  approximately  25  percent  of 
all  systems  are  now  testing  as  non-tight. 
About  15  percent  of  the  sites  whose 
systems  were  tested  actually  proved  to 
have  a  leak  under  normal  operating 
conditions  (tank  and  delivery  piping 
leaks),  and  this  proportion  falls  within 
the  above-estimated  range  provided  by 
the  conunenters. 

Some  commenters  attempted  to 
provide  additional  insight  into  the 
relationship  between  tank  age  and 
failure  by  indicating  that  tai^s  begin  to 
fail  tightness  tests  (and  leak)  at  a  much 
greater  fi%quency  after  12  years.  In 
addition,  the  recent  EPA  causes-of- 
release  study  includes  one  study  that 
indicated  10  to  13  percent  of  the  tanks 
that  are  12  to  13  years  old  were  non- 
tight.  This  is  more  than  double  the 
proportion  of  non-tight  tanks  tested  in 
other  age  groups.  In  another  study,  of 
the  tanks  actually  found  to  be  leaking, 

42  percent  of  the  leakers  were  15  to  20 
years  old,  and  30  percent  of  the  leakers 
were  10  to  15  years  old.  All  of  the  tanks 
that  were  leaking  were  made  of  bare 
steel.  This  demonstrates  that  the  critical 
age  in  a  typical  unprotected  steel  tank’s 
life  is  the  period  between  10  to  20  years 
of  age  when  breakthrough  from 
corrosion  is  most  likely  to  begin. 

Some  commenters  disputed  the 
severity  of  the  threat  posed  to  the  nation 
by  leaking  UST  systems,  which  was 
discussed  in  the  preamble  to  the 
proposed  rule.  For  example,  one 
suggestion  was  that  the  data  presented 
in  the  preamble  indicate  less  than  0.008 
percent  of  the  total  area  of  the  United 
States  is  affected  by  contamination  due 
to  leaking  UST  systems.  In  general,  EPA 
finds  this  line  of  reasoning 
unpersuasive.  In  particular,  this 
argument  ignores,  (1)  that  population 
density  in  the  nation  is  not  uniform 
(with  most  areas  being  sparsely 
populated  or  unpopulated);  (2)  that  tank 
systems  are  generally  located  near 
populated  areas  to  provide  the  fuel  for 
these  centers  of  human  activity  and;  (3) 
that  there  are  numerous  documented 
cases  of  drinking  water  wells  that  have 
been  threatened  or  already  destroyed  by 
leaking  UST  systems  nationwide.  The 
dispersal  of  leaked  contaminants  within 
ground-water  aquifers  can  also  affect  an 
area  many  times  larger  than  the  soil- 
contaminated  area.  Further  information 
gathered  over  the  coming  years  of  UST 
program  implementation  will  ascertain 
the  full  magnitude  of  the  impacts  that 
leaking  UST  systems  pose  in  terms  of 


contamination  to  the  nation's 
environment,  but  EPA  concludes  that 
the  evidence  collected  to  date,  including 
the  information  provided  by  commenters 
on  the  proposal,  clearly  supports  the 
need  for  today’s  final  rules 

2.  New  Cause-of-Release  Information 

EPA’s  new  injFormation  concerning 
releases  fi'om  UST  systems  comes 
primarily  from  public  comment  and  an 
EPA-sponsored  study  (“Causes  of 
Release  from  UST  Systems’’)  that  was 
made  available  for  public  comment  in 
the  December  23, 1987,  Supplemental 
Notice.  Review  of  this  information  has 
resulted  in  the  following  findings 
concerning  the  major  causes  of  releases 
today: 

•  Most  releases  do  not  come  from  the 
tank  portion  of  UST  systems,  because 
piping  releases  occur  twice  as  often  as 
tank  releases; 

•  Spills  and  overfills  are  the  most 
common  causes  of  releases; 

•  Various  nonoperational  UST 
components  at  the  top  of  USTs  are  loose 
and  leak  in  the  event  of  overfills; 

•  Although  the  older  bare  steel  tanks 
fail  primarily  by  corrosion,  the  “new 
generation’’  USTs  (i.e.,  coated  and 
cathodically  protected  steel,  fiberglass- 
clad  steel,  and  fiberglass  tanks)  have 
nearly  eliminated  failure  induced  by 
external  corrosion; 

•  Corrosion,  poor  installation 
techniques  and  workmanship,  accidents, 
and  natural  events  (e.g.,-  frost  heaves) 
are  the  four  major  causes  of  failure  for 
piping;  and 

•  When  piping  fails,  pressurized 
systems  pose  a  significant  added  threat 
of  sudden,  large  releases. 

Thus,  the  major  causes  of  releases 
from  UST  systems  are  due  to  failures  of 
unprotected  tanks,  leaks  in  delivery 
piping,  leaks  from  vent  pipes  and  fittings 
on  top  of  the  tank,  and  spill  and  overfill 
errors.  Comments  received  on  the 
original  proposal  (52  FR  12665-12668) 
and  the  Supplemental  Notice  concerning 
causes  of  release  generally  tend  to 
corroborate  the  above  findings.  The 
following  information  summarizes  some 
of  the  most  relevant  findings  that  are 
important  in  guiding  today  s  standard¬ 
setting. 

a.  Tanks.  Most  existing  tanks  are 
made  of  bare  steel.  Numerous  tank  ’ 
failure  histories  indicate  that  when  bare 
steel  tanks  fail  they  almos)  always  do  so 
because  of  external  corrosion.  Of  all  of 
the  current  causes  of  release,  corrosion 
of  bare  steel  (tanks  and  pipes)  is  by  far 
the  most  important. 

Tank  manufacturers  have  responded 
to  thik  problem  with  a  “new  generation’’ 
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of  tanks.  Innovative  tanks  began  to 
appear  about  20  years  ago  in  the  United 
States  in  three  basic  forms:  Fiberglass- 
reinforced  plastic  (FRP);  steel  with  a 
corrosion-resistant  coating  and  cathodic 
protection;  and  steel-FRP  composite.  A 
dramatic  acceleration  in  the  use  of  new 
generation  tanks  occurred  with  the 
introduction  of  the  federal  law's 
“Interim  Prohibition”  three  years  ago. 
These  protected  tanks  now  are 
estimated  to  account  for  about  20  to:  25 
percent  of  existing  USTs.  Although  ' 
“new"  in  terms  of  protective  designs, . 
some  of  each  of  the  new  types  of  tank 
systems  have  been  in  the  ground  for 
over  20  years.  Reported  failures 
observed  in  the  Held  due  to  corrosion  (or 
other  reasons)  are  very  rare. 

Failures  (leaks)  at  all  existing  FRP 
tanks  appear  to  have  occurred  at  less 
than  a  rate  of  0.05  percent  per  year  of 
the  total  FRP  tanks  installed  nationwide. 
Many  commenters  and  other  sources 
support  the  held  estimates  collected  by 
EPA  that  less  than  0.5  percent  of  the 
total  number  of  existing  FRP  tanks  have 
ever  leaked.  Although  some  installation- 
related  failures  have  occurred  in  the 
past,  heightened  installer  awareness  of 
proper  practices  and  techniques 
appropriate  to  FRP  technology,  ^ 
manufacturer-sponsored  contractor 
education  programs,  and  production 
quality  assurance  appear  to  be 
responsible  for  a  consistently  decreasing 
failure  rate  of  FRP  tanks.  The  most 
important  reported  failure  mode  for 
these  tanks  is  improper  installation 
practices. 

One  new  tank  type,  the  STI-P3,  is  a 
favorite  of  corrosion  engineers.  Tbese 
steel  tanks  have  an  external 
noncorrodible  coating  and  a  factoiy- 
applied  metal  anode  that  sacrifices  itself 
to  protect  any  bare  spots  on  the  tank, 
and  the  tank  vessel  is  electrically 
isolated  fiom  any  attached  piping.  Very 
few  failures  have  ever  been  reported, 
and  those  failures  are  due  to  installation 
damage  or  improper  maintenance,  not 
design.  In  Ontario.  Canada,  where  SU¬ 
PS  tanks  have  been  widely  used,  the 
number  of  tank  releases  due  to 
corrosion  is  reported  to  be  declining  as 
old  tanks  are  replaced  with  STI-P3 
tanks. 

The  steel-FRP  composite  tanks  have 
not  been  used  as  widely  as  either  the 
FRP  or  coated  and  cathodically 
protected  tanks  described  above. 
Approximately  65,000  have  been 
installed  in  this  country.  No  corrosion- 
related  failures  have  been  reported. 
Many  commenters  suggested  that  this 
type  of  tank  has  several  advantages 
over  both  FRP  and  coated  and 
cathodically  protected  steel  tanks,  such 


as  durability,  no  need  for  maintenance, 
and  an  added  barrier  between  the  tank 
and  the  environment  should  the  steel 
tank  be  breached  by  internal  corrosion. 

As  the  threat  of  external  corrosion  is 
reduced  by  new  tank  designs,  internal 
corrosion  may  eventually  become  the 
primary  cause  of  failure  for  steel  tanks. 
Internal  corrosion,  however,  occurs  far 
less  fi«quently  and  takes  longer  to 
manifest  ittelf  than  external  corrosion. 
Many  commenters  have  reported 
problems  with  internal  corrosion  under 
the  drop  tube  (i.e.,  fill  pipe  located 
within  the  tank)  of  steel  tanks.  Data 
submitted  from  the  tank  lining  industry 
confirm  these  reports.  Hie  tai^ 
manufacturing  industry,  however,  began 
to  respond  to  this  problem  several  years 
ago  by  including  “striker  plates”  under 
all  openings  of  their  new  tanks. 

Lining  tank  interiors  is  another  way  to 
prevent  releases  due  to  internal  and 
external  corrosion.  Tank  interior  lining 
has  been  employed  by  major 
corporations  and  small  businesses  both 
as  a  short-term  solution  for  potentially 
leaking  tanks  and  as  a  preventive 
measure  for  temporarily  giving 
structurally  sound,  non-leaking  existing 
tanks  the  same  protection  from 
cPrrosion-induced  releases  Aat  “new 
generatioh”  tanks  have.  Data  indicate 
this  to  be  a  successful  procedure  for 
extending  an  existing  tank’s  operational 
life.  Even  when  employed  in  the  absence 
of  external  cathodic  protection,  failure 
rates  are  reported  to  be  very  low, 
apparently  because  current  industry 
consensus  codes  only  recommend  the 
use  of  lining  when  the  tank  shell  is 
assessed  to  be  able  to  withstand  the 
expected  rate  of  corrosion  at  the  site 
(determined  by  assessing  the  tank’s 
existing  condition). 

b.  Piping.  Most  commenters  rated 
delivery  piping  the  most  significant 
source  of  releases  and  reported  releases 
occurring  twice  as  fi'equently  from 
piping  as  Ihom  bare  steel  tank  releases. 
Two  types  of  piping  systems  are 
commonly  used:  Suction  piping,  which  is 
used  in  low-volume  applications  where 
only  a  few  dispensers  are  needed;  and 
pressurized  piping,  which  is  used  in 
-  high-volume  applications  where  many 
'  dispensers  are  fed  fi^m  one  tank.  Each 
piping  system  has  unique  advantages 
and  disadvantages,  discussed  below. 

Suction  piping  is  considered  by 
commenters  to  be  safer  than  pressurized 
piping  because  it  operates  at  less  than 
atmospheric  pressure.  If  the  pipe 
develops  a  leak,  air  or  ground  water  is 
usually  drawn  into  the  pipe  instead  of 
product  leaking  out.  Commenters 
suggested,  however,  that  suction  piping 
systems  do  not  operate  efficiently  in  a 


number  of  settings,  such  as  at  high 
altitudes,  in  hot  climates,  or  in  high- 
volume  delivery  situations. 

Pressurized  piping  systems  reportedly 
are  used  at  about  95  percent  of  new 
retail  motor  fuel  system  installations.  If 
the  delivery  line  is  breached,  fi«e 
product  is  released  until  the  pressure  in 
the  pipe  equals  the  pressure  outside  the 
pipe.  Without  add-on  instrumentation  or 
devices,  large  volumes  of  product  can  be 
pushed  out  of  breaches  in  the  piping 
when  product  is  delivered  to  the  pump. 
Pressurized  piping  simply  pushes  more 
volume  to  meet  tUs  increase  in  demand, 
releasing  large  amounts  of  product 
quickly  into  the  environment 

Comments  received  by  EPA  indicate 
that  the  releases  from  pressurized  piping 
systems  can  be  catastrophic  in  the 
absence  of  monitoring  and  automated 
pump  flow  restriction  devices.  Incidents 
involving  releases  of  thousands  of 
gallons  have  been  reported  to  EPA  by 
experienced  installers.  It  is  estimated 
that  at  least  70  percent  of  the  volume  of 
product  lost  through  pressurized  pipe 
releases  could  be  avoided  by  retrofitting 
each  line  with  a  simple,  inexpensive, 
continuous  in-line  pressure  monitor  that 
automatically  restricts  product  flow  in 
the  presence  of  a  significant  line  leak. 

Both  suction  and  pressurized  piping 
are  often  damaged  by  external 
corrosion.  Cathodic  protection  of  steel 
piping  would  significantly  reduce 
corrosion  failures.  Presently,  most  steel 
piping  is  protected  by  galvanizing  and 
coating,  or  coating  and  wrapping.  The 
threaded  portions  at  joints  are  the  most 
common  failure  points  because  the 
protection  is  removed  fiom  them  while 
threading  and  is  never  replaced.  In  these 
cases,  cathodic  protection  would  reduce 
joint  failures.  Other  joint  failures  result 
from  untightened  joints,  cross-threaded 
joints,  or  improperly  made  joints. 
Improving  the  installer’s  education  and 
skills  in  the  complex  task  of  pipe 
installation  would  reduce  these  piping 
failures. 

Also,  installers  and  others  have 
estimated  that  piping  is  damaged  10 
percent  of  the  time  at  new  installations 
between  the  installation  of  equipment 
and  completion  of  paving.  'They  strongly 
recommend  that  a  test  of  new  equipment 
before  start-up  is  essential  as  a  sound 
practice,  particularly  with  pressurized 
piping. 

Natural  forces  and  accidents  also 
cause  piping  failures.  The  piping  is  near 
the  surface  of  the  ground  and,  thus, 
subject  to  frost  heaves  and  overloading. 
In  addition,  the  starting  and  stopping  of 
product  delivery  causes  the  piping  to 
move  and  shift.  This  eventually  causes 
joint  failure  in  many  piping  systems. 
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“New  generation”  piping  systems 
comparable  to  the  “new  generation”  of 
tanks  are  under  development  but  not 
widely  used. 

c.  Nonoperational  Components. 
Nonoperational  components  consist  of 
tank  bimg  holes,  tank  manholes,  vent 
and  fill  lines,  vapor  recovery  lines,  and 
manifold  piping  (the  piping  used  in 
connecting  tanks  together).  These 
components,  all  located  above  the  top  of 
the  tank,  are  called  nonoperational 
because  releases  from  these  sources  do 
not  occur  under  normal  operating 
conditions.  Releases  from  them  are 
usually  unseen  because  they  are 
underground.  These  releases  are 
episode  and  usually  of  small  volume, 
because  they  only  occur  when  the  tank 
is  overfilled  or  when  manifolded  tanks 
are  filled  through  the  piping  connecting 
the  tanks  together.  Generally,  when  an 
overfill  occurs,  the  volume  of  product 
contained  in  the  fill  tube  above  the  loose 
nonoperational  component  will  be 
forced  out  into  the  environment  until  the 
product  level  in  the  UST  drops  below 
the  leaking  component  These  leaking, 
nonoperational  components  are  reported 
to  be  most  often  caused  by  improper 
installation  practices,  such  as  loose 
bung  hole  plugs  not  being  tightened  at 
installation  or  vent  lines  being 
handtightened  on  top  of  the  tank. 

Two  solutions  are  available  to  stop 
this  type  of  release:  either  ensure  proper 
instaUation  of  these  different  types  of 
fittings  or  eliminate  overfills. 

Elimination  of  overfilling  of  the  tank  is 
the  surest  remedy  and  is  probably  the 
easiest  to  accomplish  with  overfill 
shutofi  devices  now  widely  available. 
Most  releases  associated  with 
nonoperational  components  would  be 


prevented  if  overfills  were  successfully 
eliminated. 

d.  Spills  and  Overfills.  In  addition  to 
episodic  releases  from  nonoperational 
components,  there  is  an  even  more 
prevalent  source  of  release  that  takes 
place  at  the  tank  fill  port  during  tank 
filling.  Although  usually  small  in 
volume,  spill  and  overfill  releases  are 
probably  the  most  common  causes  of 
release  f^rom  UST  systems.  These 
releases  usually  occur  at  the  surface  of 
the  ground  around  the  top  of  the  fill  pipe 
when  the  delivery  truck’s  hose  is 
disconnected  finm  the  fill  pipe.  Most  of 
these  releases  go  unreported  due  to  the 
typically  small  volume  of  product  lost 
(generally,  less  than  the  volume  of  the 
delivery  truck’s  hose).  Most  excavated 
bare  steel  tanks,  however,  show 
evidence  of  spilled  material,  such  as 
dissolved  asphalt  coating  near  the  fill 
pipe.  Regulatory  officials  in  Dade 
County  (Florida)  cite  spills  and  overfills 
as  the  primary  cause  of  release— 45 
percent  of  reported  releases.  These 
surface  releases  are  at  least  twice  as 
numerous  as  tank  or  piping  releases. 

Spills  most  often  occur  at  the  fill  pipe 
opening  when  the  delivery  truck’s  hose 
is  disconnected,  usually  releasing  only  a 
few  gallons.  Overfills  occur  far  less 
frequently  but  usually  release  much 
larger  volumes.  Oveifills  generally  result 
in  a  release  frt)m  loose,  nonoperational 
components  located  above  the  tanks  (as 
discussed  in  the  previous  section),  or 
frt>m  the  top  of  the  tank’s  vent  pipe  as 
product  is  forced  out  during  oveifilling 
of  the  system.  Experienced  installation 
contractors  emphasize  to  EPA  that  the 
control  of  spills  and  control  of  overfills 
are  two  different  problems  and 
equipment  that  controls  one  may  not 
control  the  other. 


3.  Industry  Codes  and  Practices 

In  the  preamble  to  ths  proposed  rule 
(52  FR 12670),  EPA  identified  numerous 
industry  consensus  codes  and 
recommended  practices  that  influenced 
the  development  of  the  proposed 
regulatory  program.  A  table  was 
provided  listing  seyeral  codes  and 
practices  concerning  the  proper 
management  of  UST  systems  that  have 
been  developed,  mostly  in  the  past 
decade,  by  industry  associations, 
nationally  recognized  professional 
organizations,  and  independent  testing 
laboratories.  Since  the  proposal  of  the 
Federal  rule  over  a  year  ago,  these 
consensus  code-making  groups  and 
industry  standard-setting  activities  have 
continued  at  an  increased  rate.  (Refer  to 
section  IVii.l.  for  a  more  detailed 
discussion  clarifying  the  use  of  codes 
developed  by  nationally  recojpiized 
organizations  or  independent  testing 
laboratories.) 

Table  1  reflects  a  sampling  of  the 
current  status  of  this  national  consensus 
code-making  network.  The  codes  and 
standards  mariced  vnth  an  asterisk  have 
been  reviewed,  updated,  or  revised  over 
the  past  year.  For  example,  last  summer, 
the  American  Petroleum  Institute 
reviewed  several  of  its  recommended 
practices  (e.g.,  API  1631  and  1615)  and 
improved  the  guidemee  provided  in  these 
documents.  In  addition,  several  new 
codes  are  now  under  development  or ' 
have  been  recently  added.  For  example, 
the  National  Leak  Prevention  ' 
Association  was  formed  and  developed 
an  industry  consensus  code  for  the 
interior  lining  of  tanks  (NLPA  631). 


BNXINa  CODE  SSW-SO-M 


ii?- 


-\ 


Table  j.  selected  national  consensus 


MAJOR  TECHNICAL  TC 


DOCUMfNT  DESIGN  AND  CORROSION  UST  SYSTEM  REI 

NUM3LR _ ■■  CONSTRUCTION  PROTECTION  INSTALLATION _ AND  RETRQF 

American  National  Standards  Institute  (ANSI) 

ANS'  B31.4  X  .  *  X  X 


American  Petroleum  'nstifute  (APi) 


i 

API 

SL 

X 

i 

AP‘ 

12E 

X 

AP' 

650 

X 

AP' 

1604 

.  ...  - 

• 

API 

<6'5 

X 

X  . 

AP. 

1628 

« 

API 

'631 

X 

X 

AP‘ 

1632 

X 

X 

X 

API 

2202 

American  Society  for  Testing  and  Materials  (ASTM) 

ASTM  (Steel 
Piping,  Tubing, 
and  f  ittings)  x 

•  ASTM  A  53-87b  x 

•  ASTM  A182/A182M-87  x 

•  ASTM  0  4021-86  x 


US, COOES  AND  RECOMMENDED  PRACTICES  FOR  UST  MANAGEMENT 


TABLE  1.  SELECTED  NATIONAL  CONSENSUS  COOES  i 


MAJOR  TECHNICAL  TOI 


DOCUMENT  DESIGN  AND  CORROSION  UST  SYSTEM  REF 

NUMBER _ CONSTRUCTION  PROTECTION  INSTALLATION _ AND  RETROFI 


Association  of  Composite  Tanks  (ACT) 

■  ACT  100  X  X 

Factory  Mutual  (FM) 

FM  1920  X 


National  Association  of  Corrosion  Engineers  (NACE) 


NACE  RP-0 169-83  x 

NACE  RP-01 72-72  x 

NACE  RP-0184-84 
NACE  RP-0275-75  x 

NACE  RP-0285-85  x 


NACE  RP-05 72-85 


X 


X 


X 

X 


X 


X 


X 


National  Fire  Protection  Association  (NFPA) 


•  NFPA  30  X 

•  NFPA  321  X 

»  NFPA  327 

•  NFPA  328 

•  NFPA  329 

•  NFPA  385 


National  Leak  Prevention  Association  (NLPA) 


••  NLPA  631 
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TABLE  1.  selected  NATIONAL  CONSENSUS  coot 

major  technical 

DOCUMENT  DESIGN  AND  CORROSION  UST  SYSTEM 

NUMBER  construction  PROTECIiON  INSTAUATIQN  AND  RETR 

Owens  Corning  (OC)  ' 

OC  3-PE-9632-A  k,  k 


Petroleum  Equipment  Institute  (PEI) 
•  PEl/RP)00  K 


Steel  Tank  Institute  (STI) 

ST  I  ( instal lation 

of  Sti-P3) 

STI  (in+erior  x 

Corrosion 
Control ) 

STI  (Exterior  x 

Corrosion 
Protection) 

STI  (Dual  Wall  x 

USTs) 


X 


X 


X 


X 


X 


X 


X 

X 


X 


X 


X 


Underwriters  Latjorator ies  (UL) 


UL  58 
UL  567 


TABLE  t.  SELECTED  NATIONAL  CONSENSUS  C 


MAJOR  TECHNIC 


DOCUMENT  DESIGN  AND  CORROSION  UST  SYSTI 

NUMBER _ construction  PROTECTION  INSTAllATIQN  AND  Rl 


Western  Eire  r*iiefs  Association 
•  UfC  1985  X 


*  • 

X  - 


Revised  in  1987 
Dratted  in  1987 


There  is  a 


code  or  recommended  practice. 


mluno  cooc  weo-^x 


STEM  REPAIR  OPERATING  RELEASE  RELEASE  REPORTING 

I  RETROFIT  .  REQUIREMENT  DETECTION  AND  CORRECTIVE  ACTION  CLOSURE 
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Table  1  provides  a  snapshot  of  the 
depth  and  scope  of  the  collective 
wisdom  that  has  developed  over  the 
past  several  years  in  the  United  States 
concerning  the  proper  standards  for  UST 
systems.  The  recent  updates  and 
additions  to  this  list  of  industry 
consensus  codes  and  recommended 
practices  reflect  what  appears  to  be  a 
resurgence  of  interest  in  several  areas  of 
soimd  UST  management  practices. 
Numerous  commenters  on  the  proposal 
cited  speciHc  developments  in  these 
consensus  codes  and  provided  copies  of 
some  of  the  most  recent  codes  that  were 
added  or  updated  and  revised.  In 
general,  they  provided  a  reminder  to 
EPA  that  this  improving  body  of 
knowledge  should  be  understood  and 
considered  during  the  development  of 
today  s  finad  rule. 

4.  Industry  Trends 

The  nature  and  extent  of  the  public 
response  to  the  proposal  has  generally 
confirmed  that  a  signiHcant  level  of 
voluntary  industry  upgrading  and 
replacement  programs  is  already 
underway.  The  closure  and  replacement 
trends  briefly  discussed  in  the  preamble 
to  the  proposal  (52  FR 12671)  were 
conflrmed  by  some  conunenters. 
Numerous  major  oil  companies, 
independent  marketers  of  retail  motor 
fuel,  transportation  fleet  operators 
(government  and  private),  and  various 
manufacturers  with  USTs  have  clearly 
embarked  on  their  own  UST  system 
management  programs  before 
promulgation  of  today’s  flnal  rule. 

One  of  the  most  encouraging  trends 
has  been  the  increasing  use  of  protected 
UST  systems  nationwide.  EPA  estimates 
that  there  are  currently  over  450,000 
UST  systems  in  use  today  that  are 
protected  fltim  external  corrosion.  This 
expanding  use  of  an  important  and 
necessary  approach  to  the  prevention  of 
releases  has  increased  rapidly  over  the 
past  three  years,  particularly  after  the 
Interim  Prohibition  went  into  effect  in 
May  1985  (section  9003(g)  of  RCRA), 
making  illegal  the  installation  of  bare 
steel  UST  systems.  EPA  estimates  that, 
during  the  past  three  years  over  50,000 
new  protected  tanks  were  installed 
annually.  To  date,  over  210,000  FRP 
tanks,  120,000  coated  and  cathodically 
protected  tanks,  and  65,000  steel-FRP 
composite  tanks  have  been  installed.  In 
addition,  an  estimated  70,000  tanks  have 
had  their  interiors  lined  to  prevent 
releases,  and  another  50,000  UST 
systems  are  estimated  to  have  been 
provided  with  field-installed  corrosion 
protection  systems.  According  to  tank 
manufacturers,  the  number  of  new  bare 
steel  tanks  installed  over  the  past  three 
years  has  dropped  precipitously. 


Early  findings  from  several  local  UST 
programs  visited  by  EPA  stafi  since  the 
proposal  have  confirmed  the  beginnings 
of  an  accelerated  rate  of  closure  of  old, 
substandard  UST  systems  (for  example, 
in  Suffolk  County,  New  York;  Austin, 
Texas;  Dade  County,  Florida;  and 
Sunnyvale,  California).  A  rapid  rate  of 
closure  appears  to  manifest  itself  when 
each  of  these,  and  several  other,  local 
UST  programs  initiate  their  release 
detection  requirements.  Thus,  EPA’s 
earlier  projections  that  as  much  as 
three-fourths  of  the  existing  UST 
universe  will  be  closed,  upgraded,  or 
replaced  to  the  requirements  of  the 
Interim  Prohibition  within  10  years 
appears  to  be  realistic  (52  FR  12671). 
Today’s  final  rule  will  further  ensure 
that  these  positive  changes  are 
accomplished  and  increased. 

EPA  believes  these  are  important 
developments  because  the  successful 
implementation  of  this  program  depends 
a  great  deal  on  the  regulated 
community’s  voluntary  compliance.  The 
Agency  is  convinced  that  the  most 
widespread  compliance  will  be 
facilitated  by  tedmically  sound 
standards  that  are  capable  of  easy 
implementation  by  a  highly  varied 
related  community.  'Dius,  as  much  as 
possible,  the  Federal  technical 
requirements  must  rely  on  familiar 
industry  codes  and  build  on  recognized 
and  efiective  trends  occurring  in  the 
field  of  UST  management  that  are 
consistent  with  protection  of  human 
health  and  the  environment. 

5.  UST  System  Technology  Development 

As  discussed  in  the  preamble  to  the 
proposal,  the  array  of  technical  control 
options  available  to  address  causes  of 
releases,  as  well  as  response  to  releases 
that  occur,  also  appears  to  be  growing. 
Numerous  commenters  provided 
technical  information  to  EPA  about 
newly  available  equipment  being 
marketed  for  use  in  the  prevention, 
detection,  and  correction  of  releases 
from  UST  systems.  New  equipment  for 
use  either  inside  or  outside  of  the  UST 
system  to  detect  releases  from  the 
underground  tank  or  attached  piping  is 
being  introduced  for  sale  at  many  trade 
shows  and  industry  fairs  nationwide, 
including  less  expensive  methods  for 
providing  secondary  containment  with 
interstitial  monitoring  for  both  existing 
and  new  UST  systems. 

Several  new  types  of  equipment 
capable  of  preventing  spills  and  overfills 
appear  to  be  less  costly  and  more  easily 
retrofitted  to  existing  tanks  than  earlier 
models.  For  example,  several  new 
models  of  line  leak  detectors  have 
recently  been  introduced  to  the  UST 
market  that  are  more  sophisticated  and 


sensitive  than  older  types  of  equipment. 
In  addition,  numerous  companies  have 
contacted  EPA  about  their  development 
efforts  in  the  area  of  retrofitting 
preventive  devices  onto  existing  tanks 
or  refurbishing  old  tanks.  Makers  of 
nylon  tanks  are  in  the  process  of 
soliciting  the  approval  of  Underwriters 
Laboratories  of  Canada  in  that  country. 
Finally,  vapor  gas  vacuum  extraction 
techniques  for  use  in  the  subsurface 
cleanup  of  volatile  substances  are  also 
under  accelerated  development  and 
investigative  use  in  several  places 
nationwide.  This  cleanup  technique  has 
reportedly  had  widespread  use  in  West 
Germany  for  a  number  of  years. 

In  summary,  business  in  the  UST 
control  technology  sector  appears  to  be 
booming,  and  invention  is  proceeding  at 
a  rapid  pace.  All  this  activity  is  a  good 
indication  that  in  the  future,  simpler, 
cheaper,  and  more  dependable 
equipment  will  be  produced  to  aid  in  the 
prevention,  detection,  and  correction  of 
releases.  Experienced  persons  in  UST 
management  in  the  public  and  private 
sectors  have  told  EPA  staff  that  the 
current  level  of  control  technology 
development  by  far  exceeds  any 
previous  efl'orts  within  this  industry.  In 
order  to  avoid  interfering  with  this 
ongoing  development  of  innovative  and 
more  environmentally  protective  new 
technologies,  the  Agency  has  chosen  to 
write  regulations  that  allow  room  for 
these  new  developments. 

6.  Leaking  USTs  Present  a  Unique 
Regulatory  Challenge 

EPA  believes  its  approach  to  setting 
standards  for  UST  systems  on  a  national 
scale  will  have  to  be  diflerent  from  most 
national  environmental  programs 
because  the  UST  problem  is 
significantly  difierent.  This  diflerence  is 
mainly  due  to  three  factors:  The  large 
number  of  facilities  to  be  regulated,  the 
comprehensive  scope  of  the  regulations, 
and  the  nature  of  the  regulated 
community. 

The  most  significant  problem  is  the 
sheer  size  of  the  regulated  community. 
Nationally,  over  700,000  UST  facilities 
account  for  about  2  million  UST 
systems,  an  average  per  state  of  about 
14,000  UST  facilities  and  40,000  UST 
systems.  Estimates  indicate  that  roughly 
75  percent  of  existing  UST  systems  are 
unprotected  from  corrosion.  In  addition, 
because  a  relatively  high  proportion  of 
UST  facilities  (10  to  30  percent)  already 
have  had  a  leak,  or  will  soon  leak  unless 
measures  are  taken  to  upgrade  them,  the 
average  number  of  leaking  UST  systems 
may  range  fi-om  1,400  to  4,200  per  state 
in  the  near  future. 
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The  large  number  of  tank  owners  and 
tank  systems  has  also  led  EPA  to 
conclude  that  the  Hnal  federal  UST 
standards  must  include  a  phase-in 
period  for  certain  requirements  that 
apply  to  existing  tank  systems.  Although 
ail  federal  requirements  are  in  e^ect 
immediately  for  new  tanks,  owners  and 
operators  will  have  additional  time  to 
upgrade  existing  tank  systems  to  the 
corrosion  protection  standard  for  new 
UST  systems,  and  to  install  release 
detection  equipment  for  existing  UST 
systems.  This  phased-in  approach  is 
needed  to  establish  a  reasonable 
schedule  that  recognizes  the  limited 
capability  of  700,000  UST  owners  and 
supporting  service  and  manufactiuing 
industries  to  respond  immediately  to 
new  national  regulations,  and  provides 
sufficient  flexibility  for  implementing 
agencies.  The  experience  of  states  that 
have  already  been  operating  UST 
regulatory  programs  is  that  it  takes 
several  years  for  most  owners  or 
operators  of  existing  UST  systems  to 
understand,  plan,  and  arrange  for  the 
purchase,  scheduling,  and  installation  of 
necessary  services  and  equipment 
required  by  the  regulations.  The  phase- 
in  approach  also  has  the  added  benefit 
of  allowing  time  for  continued 
development  and  improvement  of 
available  technologies  in  the 
marketplace  for  prevention  and 
detection  of  releases  from  UST  systems 
(as  discussed  previously  in  this  section 
of  the  preamble). 

In  addition,  today's  Hnal  rule 
establishes  comprehensive  requirements 
for  the  management  of  a  wide  range  of 
UST  systems.  These  final  standards  for 
UST  systems  are  designed  to  reduce  the 
number  of  releases  of  petroleuiti  and 
hazardous  substances,  increase  the 
ability  to  quickly  detect  and  minimize 
the  contamination  of  soil  and  ground 
water  by  such  releases,  and  ensure 
adequate  cleanup  of  contamination.  To 
do  this,  the  standards  in  some  way  must 
affect  every  phase  of  the  life  cycle  of  a 
storage  tank  system;  Selection  of  the 
tank  system;  installation,  operation  and 
maintenance;  closure  and  disposal;  and 
cleanup  of  the  site  in  cases  of  product 
release.  As  a  result,  these  standards 
must  be  technically  adequate  to  ensure 
the  wide  array  and  needed  level  of 
improved  performance  when 
implemented.  At  the  same  time,  these 
wide  ranging  requirements  must  be 
straightforward  enough  to  be 
understood  and  to  be  carried  out 
successfully  hundred  of  thousands  of 
time9  nationwide. 

A  third  problem  is  the  nature  of  the 
regulated  community.  A  large  proportion 
of  USTs  ate  owned  by  small  businesses 


with  $500,000  or  less  in  total  assets.  For 
example,  72  percent  of  all  retail  motor 
fuel  outlets  are  owned  by  small 
businesses.  An  important  influence  in 
the  making  of  today’s  technical 
standards  has  been  EPA’s  attempt  to 
minimize  the  regulatory  impact  on  small 
businesses  without  compromising  the 
statutory  requirements  to  protect  human 
health  and  the  environment.  EPA's 
efiorts  to  minimize  the  regulatory  impact 
are  discussed  in  a  Regulatory  Flexibility 
Analysis  conducted  for  this  rule,  as 
specified  by  the  Regulatory  Flexibility 
Act  of  1980,  and  a  summary  of  that 
analysis  is  presented  later  in  this 
preamble. 

Specifically,  the  Agency  is  convinced 
that  the  national  UST  standards  must  be 
kept  simple  and  implementable  by  state 
and  local  officials  because  many  UST 
facilities  are  owned  and  operated  as 
small  local  businesses,  such  as  “Mom 
and  Pop”  gasoline  service  stations  and 
convenience  stores.  These  small 
entrepreneurs,  who  are  used  to 
operating  their  business  with  minimal 
regulation,  will  be  significantly  affected 
by  environmental  relations  for  UST  , 
systems.  The  experience  of  state  and 
local  agencies  with  UST  programs  is 
that  large  national  businesses  that  own 
tanks  are  generally  willing  and  have 
already  begun  to  comply  with  UST 
requirements.  Owners  of  small 
businesses,  however,  generally  need 
constant  reminders  and  technical 
assistance  to  bring  them  into 
compliance.  Given  the  nature  of  this 
regulated  community,  a  regulatory 
program  often  will  be  most  effectively 
carried  out  by  the  level  of  government 
closest  to  the  problem,  and  thus  able  to 
respond  quickly  and  to  create  a  visible 
presence. 

7.  Emerging  State  and  Local  UST 
Programs  and  EPA's  Approach  to 
Regulafion 

Many  states  and  localities  have 
adopted  requirements  applicable  to  UST 
systems.  Although  these  state  and  local 
requirements  are  diverse  and  vary  in 
stringency,  EPA  believes  that  the 
formulation  of  federal  standards  should 
build  upon  the  many  effective  state  and 
local  programs  now  in  operation  or 
about  to  begin  operating  in  order  to 
utilize  this  reservoir  of  accumulated 
UST  experience  in  a  way  that  can 
rapidly  develop  into  a  strong  federal- 
state  partnership  for  addressing  this 
national  concern.  Section  9004  also 
indicates  Congressional  intent  that 
states  with  effective  programs  are:  to 
play  a  major  role  in  implementing  ;the 
program. 

At  least  18  states  and  hundreds  of 
local  programs  are  cuirently  addressing 


the  groimd-water  contamination  and  . 
cleanup  problems  posed  by  leaking  UST 
systems  through  established  regulatory 
programs.  Several  states,  such  as 
California,  New  York,  and  Florida,  and 
local  UST  programs  such  as  those  in 
Sufifolk  County  (New  York),  Dade 
County  (Florida),  and  Austin  (Texas), 
have  established  specific  UST  system 
regulations  that  include  standards  for 
design,  construction,  and  installation  of 
new  UST  systems;  closure,  retrofitting, 
and  repair  of  existing  UST  systems:  and 
release  detection  and  corrective  action 
requirements  for  all  UST  systems.  EPA 
believes  this  type  of  state  and  local  UST 
program  activity  nationwide  will 
increase  significantly  with  today's 
promulgation  of  EPA’s  technical 
standards.  Similar  to  the  experiences  in 
the  three  lead  states  identified  above, 
other  states  will  begin  to  wrestle  for  the 
first  time  with  the  reality  of  how  to 
implement  their  UST  programs.  As  the 
dangers  posed  by  existing  UST  systems 
become  more  widely  known,  local  UST 
programs  and  involvement  should 
increase  significantly  over  current 
levels. 

Given  the  large  number  of  UST 
facilities,  tank  systems,  and  potential 
cleanups  needed,  EPA  is  convinced  that 
many  aspects  of  this  regulatory  program 
will  be  most  effectively  carried  out  at 
the  state  level  of  government.  Local 
government  involvement  in  this 
regulatory  program  will  be  important. 
For  example,  a  small  city  with  about  700 
facilities  and  2,000  tank  systems  within 
its  jurisdictfon  should  be  able  to 
implement  a  manageable  regulatory  ' 
program.  If  each  of  those  700  facilities 
installs  one  new  tank  during  the  next 
five  years,  that  would  be  about  three 
installations  per  week.  If  that  small  city 
requires  a  city  inspector  to  be  present  at 
each  installation,  an  inspector  must  be 
in  the  field  three  times  a  week  for  this 
task  alone.  In  addition,  the  inspector 
could  be  required  to  be  present  for 
periodic  tank  testings,  closiu'es, 
upgrading  or  retrofit,  and  cleanups. 

Confronted  with  the  above 
implementation  realities,  EPA  has 
developed  a  more  decentralized 
approach  for  addressing  the  realities  of 
the  national  UST  regulatory  program. 
This  approach  is  based  on  several 
critical  factors.  First,  as  more  and  more 
state  and  local  governments  become 
involved,  the  work  of  the  UST  program 
must  be  routinely  carried  out  in 
thousands  of  jurisdictions  nationwide'. 
Several  operating  state  and  local  UST 
programs  already  report  that  they  are 
very  busy  “running  the  store," 
expressing  8iu*prise  at  the  size  of  the 
regulated  community,  and  that  fairly 
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simple  tasks  must  be  routinely  repeated 
numerous  times  for  the  implementing 
agency  to  be  successful  in  bringing  UST 
systems  into,  and  maintaining, 
compliance. 

Second,  visits  to  several  state  and 
local  UST  programs  have  shown  that 
they  have  often  developed  their  own 
unique  requirements  and  methods  of 
implementation,  adapted  to  the  types  of 
tanks,  physical  environment,' and 
regulated  community  with  which  they 
are  concerned  while  they  are,  at  the 
same  time,  all  geared  toward  solving 
similar  technical  problems.  They  need 
the  flexibility  to  continue  and  to 
improve  upon  approaches  which 
address  the  specific  environmental 
needs  of  their  communities.  They  have 
common  implementation  problems, 
however,  and  have  expressed  the  need 
for  better  technical  aids,  such  as  data 
management  tools. 

Third,  many  state  and  local 
governments  that  already  implement 
UST  programs  report  a  significant  level 
of  visible  on-site  monitoring,  requiring  a 
constant  “regulatory  presence"  to 
effectively  ensure  this  regulated 
community's  compliance  with  UST 
requirements.  A  significant 
environmental  gain  is  achieved  through 
implementation  at  the  local  level  by 
these  individual  UST  programs.  Thus, 
improving  their  performance  will 
produce  maximum  environmental 
benefits  and  best  ensure  the  success  of 
the  UST  program  nationwide.  As  the 
head  of  the  “distribution  system”  of 
UST-related  technical  information  and 
implementation  tools,  EPA  believes  that 
its  implementation  efforts  should  be 
focused  on  serving  the  network  of  state 
and  local  programs  through  listening  to 
their  concerns  and  helping  them  solve 
implementation  problems  with  tools  that 
improve  the  efiectivene'ss  of  their 
programs. 

Finally,  EPA  believes  that  a  more 
decentralized  approach  to  the  federal 
implementation  of  the  UST  program  is 
needed  to  ensure  real  gains  in  protection 
of  human  health  and  the  environment. 
Because  there  are  so  many  UST  sites 
nationwide,  it  would  be  very  difficult  to 
establish  e  credible  federal 
implementation  presence  through 
compliance  monitoring  and  enforcement 
at  the  federal  level.  A  more  realistic  and 
effective  approach  is  for  EPA  to  provide 
support  tools  and  guidance  to  state  and 
local  regulators  that  can  be  used  to 
improve  their  programs  compliance 
performance. 

In  adopting  this  role,  the  Agency  has 
recognized  that  it  must  not  only 
establish  sound  national  standards  but, 
more  importantly,  must  focus  on 
improving  the  performance  of  the  state 


and  local  implementing  agencies. 
Approval  of  state  programs  to  operate 
“in  lieu  of  the  federal  program  takes  on 
a  new  meaning  under  this  approach 
because  it  becomes  a  basic  soundness 
test  to  ensure  that  the  work  associated 
with  implementation  of  these  state  or 
local  requirements  will,  in  fact,  cause 
the  needed  level  of  improvement  in  UST 
system  management  when  carried  out 
by  the  regulated  community.  The 
requisite  state  enforcement  authority 
and  technical  standards  must  be 
ensured  and  will  be  the  focus  for 
approval  by  EPA.  Thus,  overall 
successful  performance  and 
implementation  of  this  new  national 
program  is  less  focused  on  implementing 
detailed,  national  technical  standards 
than  it  is  on  establishing  the  national 
UST  program  in  a  way  that  ensures 
efiective,  environmentally  protective 
programs  at  the  grassroots  level  and 
improving  the  performance  of  these 
programs  over  time.  EPA’s  final 
requirements  for  state  program  approval 
are  presented  in  detail  elsewhere  in 
today's  Federal  Register. 

Thus,  in  recognition  of  its  approach  to 
UST  implementation,  EPA  has 
attempted  to  establish  final  technical 
standards  that  are  protective  of  health 
and  the  en,viroiunent  but,  at  the  same 
time,  are  simple,  understandable  and 
implementable  by  state  and  local 
officials.  EPA  also  recognizes  that  there 
is  often  more  than  one  proper  way  to 
address  specific  technical  problems  that 
are  the  focus  of  the  final  regulations. 
Therefore,  the  Agency  has  attempted  to 
identify  and  offer  as  many  effective 
alternative  technical  approaches  as 
possible  particularly  where  this 
flexibility  can  be  applied  in  the  future 
by  the  implementing  agencies.  In  this 
way,  the  fiinal  technical  requirements 
remain  focused  on  the  key 
environmental  problems  which  the 
implementing  agencies  face.  Promoting 
the  network  of  state  and  local 
implementation  is  the  best  way  to 
ensure  that  significant  protection  of 
human  health  and  the  environment  will 
be  achieved  by  today's  final 
requirements. 

G.  Conclusions  Since  Proposal 

EPA  has  drawn  several  conclusions 
from  the  influences  discussed  above  and 
in  the  background  sections  of  the 
preamble  to  the  proposed  rule  (52  FR 
12663-12671).  Some  of  these  conclusions 
support  the  direction  and  emphasis  set 
forth  in  the  proposal,  and  others  indicate 
a  need  for  change  in  the  final  rule. 

Given  the  large  size  of  the  existing 
regulated  imiverse  and  the  proportion  of 
these  UST  systems  that  have  leaked  or 
are  presently  leaking,  there  is  a  need  to 


finalize  today's  rules  as  an  important 
step  to  alleviate  this  important  threat  to 
the  nation's  ground-water  resources. 

The  number  of  sites  needing  significant 
cleanup  due  to  a  number  of  poor  past 
UST  management  practices  is  expected 
to  be  in  the  tens  of  thousands 
nationwide. 

Cause-of-release  information  related 
to  unprotected  tanks  supports  EPA's 
proposed  approach  for  upgrading  of 
unprotected  tanks.  The  new  information, 
however,  indicates  a  need  for  more 
frequent  monitoring  of  unprotected 
tanks  than  was  proposed.  By  contrast 
protected  tanks  appear  to  need  less 
frequent  monitoring  than  proposed. 

Also,  pressurized  piping  systems  need 
more  stringent  monitoring  than  was 
proposed. 

Increased  activity  in  the  review  and 
improvement  of  national  consensus 
codes  supports  EPA's  proposed  reliance 
on  these  codes  as  providing  the  most  up- 
to-date  consensus  practices  and 
expertise  concerning  what  constitutes 
proper  UST  system  managemeht.  The 
nationwide  increase  in  the  use  of 
protected  systems,  the  recent  number  of 
tank  closures,  and  the  development  of 
new  prevention,  detection,  and 
corrective  action  technologies  are 
encouraging.  Tlie  final  rules  must  be 
designed  to  foster  and  take  advantage  of 
these  trends.  They  must  be  simple  and 
easily  implementable  by  .the  regulated 
community  to  ensure  the  maximum  level 
of  voluntary  participation  by  tank 
system  owners  and  operators.  The 
Agency  continues  to  believe  that  the 
size  and  nature  of  this  regulated 
universe  presents  several  unique 
regulatory  challenges  that  necessitate 
the  phase-in  of  some  of  the  requirements 
for  existing  UST  systems  to  ensure  that 
genuine  implementation  is 
accomplished. 

The  continuing  and  rapid  emergence 
of  numerous  state  and  local  UST 
programs  is  expected  and  will  be 
encouraged  by  EPA  because  this  is 
where  the  “real  work"  of  this  new 
national  program  must  actually  take 
place.  The  Agency's  approach  to  UST 
program  implementation  must  start  with 
a  technically  sound  set  of  national 
standards.  These  requirements, 
however,  must  be  kept  simple  and 
implementable  because  most 
improvements  in  actual  UST 
performance  (and  protection  of  human 
health  and  the  environment)  are 
expected  to  be  achieved  by  working 
closely  with  state  and  local  governments 
over  time  to  increase  the  level  of  the 
effectiveness  of  their  UST  programs. 
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III.  Today's  Final  Rule 

This  section  provides  a  summary  of 
EPA’s  Hnal  rule.  It  also  identifies  and 
describes  several  major  points  of 
departure  from  the  proposed  rule, 
several  alternative  strategies,  public 
comments  on  them,  and  the  Agency’s 
rationale  for  the  direction  of  the  final 
rule  in  several  other  key  areas.  More 
detailed  sununaries  of  all  the  public 
comments  and  the  Agency’s  responses 
to  them  can  be  foimd  in  the  "Comment 
and  Response  Summaries  Background 
Document’’  that  has  been  placed  into  the 
public  docket  in  support  of  today’s  final 
rule. 

A.  Summary  of  today’s  Final  Rule 

EPA  is  today  promulgating  regulations 
for  imderground  tanks  storing  either 
petroleum  or  hazardous  substances 
other  than  hazardous  wastes  regulated 
under  Subtitle  C  of  RCRA.  These 
requirements  establish  measures  for 
both  new  and  existing  UST  systems  to 
prevent,  detect  and  clean  up  releases 
from  these  systems.  These  final 
requirements  of  Part  280  fulfill  the 
mandates  of  RCRA  sections  9003  (a),  (c), 
and  (e),  and  sections  9009  (a)  and  (b). 

The  major  elements  of  today’s  final  rule 
are  noted  below. 

•  New  UST  systems  must  be  designed 
and  constructed  to  retain  their  structural 
integrity  for  their  operating  life,  in 
accordance  with  national  consensus 
codes  of  practice  (see  Table  1  provided 
earlier  in  this  preamble).  All  tanks  and 
attached  piping  used  to  deliver  the 
stored  pr^uct  must  be  protected  from 
external  corrosion.  Cathodic  protection 
must  be  monitored  and  maintained  to 
ensure  that  UST  systems  remain  free  of 
corrosion. 

•  Nationally  recognized  industry 
installation  standards  most  be  followed 
in  placing  new  UST  systems  in  service 
(see  Table  1).  Owners  and  operators  of 
new  USTs  must  certify  that  proper 
installation  procedures  were  followed 
and  identify  how  the  installation  was 
accomplished. 

•  Owners  and  operators  of  both  new 
and  existing  UST  systems  must  follow 
proper  tank  filling  practices  to  prevent 
releases  due  to  spills  and  overfills.  In 
addition,  owners  and  operators  of  either 
new  or  upgraded  UST  systems  must  use 
devices  that  prevent  overfills  and 
control  or  contain  spills. 

•  Tanks  must  be  repaired  in 
accordance  with  nationally  recognized 
industry  codes  (see  Table  1).  'These 
national  codes  include  several  tests  that 
must  be  conducted  to  ensure  quality 
repairs. 

•  To  close  UST  systems,  industry- 
recommended  practices  must  be 
followed:  the  UST  system  can  be 


removed  from  the  ground  or  left  in  place 
after  removing  all  regulated  substances 
and  cleaning  the  tank,  filling  it  with  an 
inert  substance,  and  closing  it  to  all 
future  outside  access  (see  Table  1).  In 
addition,  owners  and  operators  must 
perform  an  assessment  at  the  time  of 
UST  closure  to  ensure  that  a  release  has 
not  occurred  at  the  site.  If  a  release  has 
occurred,  then  corrective  action  must  be 
taken. 

•  Release  detection  must  be  instituted 
at  ail  UST  systems.  For  petroleum  UST 
systems,  several  methods  will  be 
allowed,  although  tank  owners  and 
operators  must  adhere  to  requirements 
concerning  their  use.  In  addition,  owners 
and  operators  must  follow  special 
requirements  for  pressurized  delivery 
lines.  Petroleum  UST  systems  are  not 
required  to  have  secondary  containment 
with  interstitial  monitoring.  All  new  or 
upgraded  UST  systems  storing 
hazardous  substances,  however,  are 
required  to  have  secondary  containment 
with  interstitial  monitoring,  unless  an 
alternate  release  detection  method  is 
approved  by  the  implementing  agency, 
liie  owners  and  operators  must 
demonstrate  to  the  implementing  agency 
that  a  release  detection  method  will 
detect  releases  of  the  stored  substance 
in  a  manner  no  less  stringent  than  the 
release  detection  methods  allowed  for 
petroleum  USTs  and  that  a  method  of 
corrective  action  is  available  to  clean  up 
a  release  of  the  hazardous  substance 
should  one  occur. 

•  Generally,  release  detection  at 
existing  UST  systems  must  );>e  phased  in 
over  a  5-year  period  based  on  the  age  of 
the  tank.  'The  oldest  UST  systems 
(usually  unprotected  from  corrosion)  are 
required  to  phase  in  release  detection 
within  1  year,  and  the  newest  tank 
systems  (usually  protected  from 
corrosion]  by  the  end  of  the  5-year 
period.  Release  detection  for  all 
pressurized  delivery  lines  must  be 
retrofitted  within  2  years. 

•  Periodic  tank  fr^tness  testing 
(every  5  years)  combined  with  monthly 
inventory  control  is  allowed  at  new  or 
upgraded  UST  systems  for  10  years  after 
new  tank  installation  or  existing  tank 
upgrade.  After  10  years,  monthly  release 
detection  is  required. 

•  Either  monthly  release  detection  or 
a  combination  ol  annual  tank  tightness 

‘  testing  with  monthly  inventory  control  is 
required  of  substandard  existing  USTs 
until  they  are  upgraded.  Existing  UST 
systems  must  be  upgraded  or  closed 
within  10  years  of  the  effective  date  of 
the  final  rule,  or  within  1  to  5  years  if  a 
release  detection  method  is  not 
available  that  can  be  applied  during  the 
required  phase-in  period  for  release 
detection.  Upgrading  of  petroleum  UST 


systems  includes  retrofitting  of 
corrosion  protection  and  both  spill  and 
overfill  controls  at  all  tanks.  Upgrading 
of  hazardous  substance  UST  systems 
also  includes  secondary  containment 
and  interstitial  monitoring  or  an 
alternate  release  detection  method 
approved  by  the  implementing  agency. 

•  Tank  owners  and  operators  must 
report  suspected  releases.  Indications  of 
a  release  must  be  reported  to  the 
implementing  agency,  including  positive 
results  fix)m  release  detection  methods, 
unless  the  initial  cause  of  the  alarm  has 
been  immediately  investigated  and  the 
alarm  is  found  to  be  false.  After 
reporting  suspected  releases,  owners 
and  operators  must  perform  release 
investigation  and  confirmation  tests 
and,  where  a  release  is  confirmed  must 
begin  corrective  action. 

•  Owners  and  operators  of  leaking 

UST  systems  must  follow  measures  for 
corrective  action.  Immediate  corrective 
action  measures  include  mitigation  of 
safety  and  fire  hazards;  removal  of 
saturated  soUs  and  floating  free  product; 
and  an  assessment  of  the  extent  of 
further  corrective  action  needed.  A 
corrective  action  plan  would  be  required 
for  long-term  cleanups  addressing 
ground-water  contamination,  although 
these  cleanups  could  begin  upon 
notification  of  the  implementing  agency 
by  the  owner  and  operator.  Cleanup 
levels  would  be  established  on  a  site-by¬ 
site  basis  as  approved  by  the 
implementing  agency.  ‘ 

R  Major  Points  of  Departure  from  April 
17  Proposal 

Today’s  final  rule  includes  four 
release  detection  requirements  that 
represent  significant  changes  to  the 
proposed  rule: 

(1)  More  frequent  tank  tightness 
testing  (annual)  of  unprotected  tanks 
during  die  initial  10-year  upgrading 
period: 

(2)  Less  frequent  monitoring  of  new 
and  upgraded  tanks  until  age  10; 

(3)  Phase-in  of  release  detection  over 
5  years  at  existing  tanks  based  on  age: 
and 

(4)  More  stringent  release  detection 
for  all  pressurized  piping  systems. 

The  final  requirements  in  each  of 
these  areas,  and  EPA’s  rationale  for 
revising  the  proposal,  are  summarized 
below  and  shown  graphically  in  Figure 
3.  'The  shaded  areas  indicate  the  major 
changes  from  the  proposed  approach. 
More  detailed  discussions  of  these 
major  points  of  departure  are  also 
provided  in  later  sections  of  today’s 
preamble. 
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1.  More  Frequent  Tank  Tightness 
Testing  of  Existing  Unprotected  Tanks 
During  the  10-Year  Upgrade  Period 

In  the  proposed  rule  (§§  280.40  and 
280.41],  provided  owners  and 
operators  of  existing  UST  systems 
without  corrosion  protection  with  two 
options  for  release  detection,  but  only 
during  the  proposed  10-year  upgrade 
period.  The  two  options  were:  (1)  To 
perform  monthly  release  detection 
monitoring  or.  (2)  to  conduct  monthly 
inventory  control  combined  with  a  tank 
tightness  test  every  3  years.  The  option 
of  tank  tightness  testing  (in  combination 
with  inventory  control)  was  proposed 
because  tightness  testing  is  already 
widely  practiced.  The  proposed 
frequency  of  testing  every  3  years  was 
based  on  the  Agency’s  belief  that  the 
industry  could  not  accomplish  testing  of 
such  a  large  universe  of  existing  tanks 
on  a  more  bequent  basis  because  the 
supply  of  testing  services  could  not 
respond  to  such  a  large  demand. 

Several  commenters  suggested  that 
the  proposed  tank  tightness  testing 
alternative  be  allowed  in  the  final  rule 
but  only  if  the  testing  were  required 
more  frequently.  EPA  now  shares  the 
concerns  of  those  commenters.  The 
Agency  is  particularly  concerned  about 
unprotected  existing  tanks,  which  have 
the  greatest  probability  of  leaking.  New 
information  on  causes  of  release  has 
prompted  the  Agency  to  believe  that 
tightness  testing  conducted  once  every  3 
years  leaves  too  much  time  between 
tests  during  which  an  univotected  steel 
tank  may  develop  corrosion  holes  and 
release  {voduct.  Therefore,  in  the  final 
rule  the  Agency  requires  that  tank 
testing  be  performed  eveiy  year  during 
the  10-year  upgrade  period,  instead  of 
every  Aird  year  as  was  im>posed. 
Because  unprotected  steel  tank  systems 
pose  the  greatest  threat  to  the 
environment  and  public  health,  EPA 
believes  that  increasing  the  frequency  of 
tightness  testing  will  provide  better 
environmental  protection  and  is 
therefore  warranted. 

With  regard  to  EPA’s  initial  concern 
that  such  a  frequency  would  be 
impractical  or  difficult  to  achieve, 
numerous  public  comments  were 
received  from  the  release  detection 
industry  indicating  their  belief  that  more 
fi^quent  tank  tightness  testing  is 
feasible.  Commenters  also  verified  that 
tank  tightness  testing  is  already  a 
commonly  used  release  detection 
method,  and  its  technology  and 
resources  are  currently  widely 
available. 


2.  Less  Frequent  Monitoring  of  New  and 
Upgraded  Tanks  Until  Age  10 

EPA's  proposed  approach  for  new 
USTs  requir^  either  frequent-to- 
continuous  (at  least  monthly)  release 
detection  monitoring  or  semiannual  tank 
tightness  testing  in  combination  with 
monthly  inventory  control.  The  Agency 
proposed  fi'equent-to-continuous 
monitoring  at  new  tanks  because,  the 
more  frequently  release  detection  is 
applied,  the  more  likely  an  actual 
release  will  be  detected  when  it  occurs, 
as  explained  in  detail  in  the  proposal  (52 
FR 12720),  and  thus  it  was  believed  to  be 
needed  to  ensure  adequate  protection  of 
the  environment  and  public  health. 

Several  commenters  questioned  the 
proposal  to  require  more  frequent 
release  detection  at  new  protected  tanks 
than  at  existing  (older)  improtected 
tanks.  New  information  on  causes  of 
release  (see  section  II.F.  of  the 
preamble)  confirms  that  new  tanks  are 
the  least  likely  to  leak.  The  probability 
of  new  or  upgraded  tanks  leaking, 
particularly  early  in  their  operational 
lifetime,  is  extremely  low.  Therefore,  the 
Agency  agrees  with  commenters  who 
suggested  that  new  tanks  should  be 
allowed  to  be  monitored  less  often  than 
[Nxjposed. 

Today’s  final  rule  replaces  the 
proposed  semiannual  tank  testing  with  a 
requirement  to  conduct  tank  testing  at 
least  every  fifth  year  during  the  first  10 
years  of  the  USTs  operational  life  at  a 
new  or  upgraded  UST.  As  proposed, 
however,  tank  testing  must  be  used  in 
combination  with  monthly  inventory 
control  to  be  considered  an  approved 
release  detection  method.  Because  long¬ 
term  exp^ence  with  tank  corrosion 
protection  technology  is  not  yet 
extensive,  and  because  existing  bare 
steel  tanks  rarely  fail  before  10  years  of 
age,  today’s  final  rule  requires  monthly 
release  detection  at  protected  and 
upgraded  tanks  only  after  they  pass 
their  tenth  year  of  operation. 

3.  Gradual  Phase-in  of  Release  Detecticm 
Based  on  Age 

EPA  proposed  to  phase  in  release 
detection  at  existing  UST  systems  over  a 
3-year  period  for  USTs  unprotected  fivm 
corrosion  and  a  5-year  period  for  USTs 
protected  from  corrosion.  This  approach 
was  proposed  because  it  was  believed 
to  be  the  fastest  schedule  reasonably 
implementable  and  would  require 
unprotected  tanks  (which  have  the 
greatest  potential  to  leak)  to  have 
release  detection  in  place  sooner  than 
protected  tanks.  In  the  preamble  to  the 
proposal  (52  FR  12877),  the  Agency 
identified  three  approaches  towards 
phasing  in  of  release  detection:  (1)  A 


rapid  phase-inf  over  1  to  2  years),  (2)  a 
gradual  phase-in  (over  3  to  5  years),  and 
(3)  a  class  approach  requiring  a  rapid 
phase-in  at  the  most  sensitive  UST 
locations  and  more  gradual  phase-in 
elsewhere.  After  considering  public 
comments  received  on  this  issue,  the 
Agency  has  decided  in  today’s  final  rule 
to  retain  the  gradual  phase-in  approach 
but  to  base  the  phase-in  on  the  age  of 
the  UST  system,  with  the  oldest  tanks 
being  required  to  have  release  detection 
first. 

The  preamble  to  the  proposal  solicited 
public  comment  on  the  appropriateness 
of  considering  tank  age,  vulnerability  of 
hydrogeology,  distance  to  drinking 
water  wells,  distance  to  vital  ecological 
systems,  and  any  other  factors  in  the 
selection  of  a  phase-in  approach  for 
release  detection.  Most  commenters 
supported  the  gradual  phase-in  to  take 
place  over  time  periods  ranging  from  3 
to  10  years,  but  recommended  that  it  be 
based  on  age.  A  few  recommended  the 
rapid  phase-in  approach,  and  most  of 
those  reccnnmended  that  the  phase-in  be 
based  on  age. 

Today’s  final  rule  requires  the  oldest 
tanks,  with  or  without  corrosion 
protection,  to  apply  release  detection 
within  the  first  year  and  the  newest 
tanks  no  later  than  5  years  after  the 
effective  date  of  today’s  rule.  'Iliis 
approach  is  believed  to  offer  several 
advantages:  (1)  EPA  has  concluded  that 
the  phasing  in  of  release  detection  at  all 
existing  UST  systems  in  the  large 
universe  is  implementable  within  5 
years;  (2)  die  age-based  sequencing 
schedule  ensures  that  implementation  of 
the  requirements  will  take  place  in  an 
orderly  fashion  that  will  spread  out  the 
demand  for  release  detection  services 
and  avoid  bottlenecks;  (3)  it  gives  higher 
priority  to  older,  improtected  tanks, 
which  have  been  found  to  have  the 
greatest  potential  to  leak;  and  (4)  it  still 
allows  the  newer,  protected  tanks, 
which  are  the  least  likely  to  be  leaking, 
to  wait  until  the  fifth  year,  as  did  the 
proposed  rule.  In  choosing  the  gradual 
approach,  the  Agency  agrees  with  those 
commenters  who  cited  ^e  rapid 
approach  as  being  impossible  to 
implement  with  such  a  large  universe  of 
UST  systems.  In  addition,  the  gradual 
approach  is  supported  by  numerous 
existing  indusby,  state,  and  local 
management  programs  which  utilize  the 
gradual  approach  as  the  most  feasible 
phase-in  approach.  The  reasons  the 
Agency  is  taking  this  gradual  phase-in 
approach  are  discussed  in  more  detail 
later  in  this  preamble  (section  IV.D.2.). 
The  class  approach  was  deemed 
unimplementable  for  other  reasons 
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discussed  in  more  detail  later  in  this 
section  of  the  preamble. 

4.  More  Stringent  Requirements  for 
Pressurized  Piping 

The  proposed  rule  contained  release 
detection  requirements  for  pressurized 
piping  in  addition  to  those  requirements 
for  new  tank  systems.  Specifically, 
automatic  release  detection  and  shutoff 
devices  were  proposed  for  the 
pressurized  piping  at  new  tank  systems 
unless  continuous  release  detection  or 
interstitial  monitoring  was  installed. 
Suction  piping  systems  were  exempt 
from  the  proposed  requirements  if  other 
minimum  construction  requirements 
were  met  (see  52  FR 12774).  Information 
obtained  by  the  Agency  at  the  time  of 
the  proposal  indicated  that  20  to  30 
percent  of  all  reported  releases  are  due 
to  piping  failures.  EPA  also  suspected 
that  pressurized  piping  systems,  which 
are  reportedly  the  most  commonly  used 
withdrawal  system  at  new  retail  motor 
fuel  installations,  were  responsible  for 
the  larger  releases. 

Information  obtained  by  EPA  after 
publication  of  the  proposal  (see  section 
II.F.  of  today’s  preamble]  indicates  that 
piping  system  failures  are  responsible 
for  a  much  greater  percentage  (80  to  86 
percent)  of  release  incidents  than 
previously  thought.  Public  comments 
received  by  EPA  confirmed  the  Agency’s 
belief  that  failme  of  pressurized  piping 
systems  frequently  results  in  large 
releases. 

In  today’s  rule,  EPA  has  set  forth  more 
stringent  release  detection  requirements 
for  pressurized  piping  systems.  Systems 
must  be:  (1)  Equipped  with  automatic 
shutoff  devices  or  automatic  flow 
restrictors  and  use  either  annual  line 
testing  or  monthly  release  detection 
monitoring;  or  (2)  have  continuous 
interstitial  or  vapor  monitoring 
combined  with  either  shutoff  devices  or 
alarms.  These  requirements  will  ensure 
that  product  releases  from  the  most 
vulnerable  portion  of  the  UST  systems 
are  minimized.  (Today’s  preamble 
section  IV.D.3.b.  discusses  these 
requirements  more  fully.) 

C.  Alternative  Approaches  Considered 

1.  New  UST  Systems  Containing 
Petroleum 

In  the  preamble  to  the  proposed  rule 
(52  FR  12673-12675),  EPA  described 
three  basic  regulatory  options  that  were 
considered  for  new  petroleum  tanks:  (1) 
Protected  single-walled  tanks  with 
release  detection;  (2)  secondary 
containment  with  interstitial  monitoring; 
and  (3)  a  class  approach  under  which 
more  protective  requirements  would 
apply  to  UST  systems  located  where  a 


release  could  pose  a  particularly  high 
risk.  'The  Agency  solicited  comments  on 
each  of  these  general  approaches  to 
regulate  new  petroleum  tanks,  and 
announced  that,  based  on  comments 
received  and  on  any  additional  data 
gathered  prior  to  promulgation,  it  would 
give  further  consideration  to  each  of 
them  before  finalizing  today’s  rules. 
Numerous  comments  were  received 
concerning  these  options,  and  EPA 
developed  additional  information  after 
the  proposal  that  is  relevant  to  this 
issue.  (EPA  solicited  comment  on  this 
new  information  in  the  December  23, 
1987,  Supplemental  Notice  and  in  the 
March  31, 1988,  Notice  of  Availability.) 

Based  on  EPA’ s  information  and  on 
public  comment,  the  Agency  has 
decided  to  proceed  with  the  proposed 
approach  of  protected  single-walled 
tanks  with  release  detection  for  new 
petroleum  UST  systems.  The  Agency’s 
basic  rationale  for  this  choice  as 
explained  in  the  preamble  of  the 
proposal  remains  unchanged.  The 
following  discussion  briefly  highlights 
some  of  the  concerns  raised  by 
commenters  and  the  influences  that  the 
new  information  had  on  this  final 
decision. 

a.  Option  1:  Protected  Single-Walled 
Tanks  With  Release  Detection.  Several 
commenters  supported  EPA’s  proposed 
approach  of  allowing  protected  single- 
walled  tanks  with  release  detection  to 
be  used  at  all  new  petroleum  UST 
systems.  They  agreed  that  this  approach 
is  protective  of  human  health  and  the 
environment,  confirmed  that  it  is 
already  widely  in  use  by  industry  and  in 
numerous  state  programs,  and  that  it  is 
available  as  a  viable  and  effective 
alternative  to  interstitial  monitoring. 

Some  commenters,  however, 
suggested  that  the  approach  of  protected 
single-walled  UST  system  with  leak 
detection  approach  is  not  as 
implementable  as  secondary 
containment.  They  stated  that 
secondary  containment  is  a  more 
straightforward  technical  approach 
because,  in  the  long  run,  it  simplifies 
implementation  by  allowing  relatively 
easy  determination  of  the  UST’s 
compliance  status.  Another 
disagreement  with  this  option  is  the 
belief  expressed  by  some  commenters 
that  the  probability  of  releases  to  the 
environment  occurring  at  single-walled 
tanks  with  release  detection  is  much 
greater  compared  to  UST  systems  with 
secondary  containment  and  interstitial 
monitoring. 

EPA  agrees  with  those  commenters 
who  suggested  that  there  will  probably 
be  more  releases  to  the  environment 
from  protected  single-walled  UST 
systems  with  release  detection  than 


from  systems  equipped  with  interstitial 
monitoring.  One  of  the  advantages  of 
secondary  containment  is  the  potential 
for  detecting  a  leak  before  a  release  to 
the  environment  actually  occurs. 
Secondary  containment  thus  provides  a 
second  barrier  against  release. 

Although  there  are  several  reasons 
why  EPA  has  not  mandated  secondary 
containment  with  interstitial  monitoring 
at  new  petroleum  UST  systems,  the  most 
important  reason  is  that  it  is  not 
believed  to  be  necessary  to  protect 
human  health  and  the  environment  at 
such  systems  (in  contrast  to  hazardous 
substance  UST  systems,  discussed  in 
section  I1I.C.3.  below).  Tlie  new  causes 
of  release  information  (discussed 
previously  in  today’s  preamble)  shows 
that  the  use  of  new,  protected,  single- 
walled  USTs  has,  so  far,  resulted  in  the 
virtual  disappearance  of  failures, 
because  these  new  USTs  have 
preventive  controls  for  the  main  cause 
of  past  tank  failures:  Corrosion  of 
unprotected,  bare  steel.  This  new 
information  also  revealed  that  protected 
UST  piping  that  is  carefully  installed 
and  immediately  tested  is  expected  to 
significantly  reduce  the  occurrence  of 
release  incidents  from  this  other  major 
component  of  the  UST  system  (a 
reduction  of  at  least  two-thirds 
according  to  experienced  installer 
estimates).  Piping  failures  will  not, 
however,  be  prevented  to  the  same 
degree  as  tai^  failures. 

Thus,  the  Agency  has  concluded  that 
petroleum  releases  will  be  dramatically 
reduced  using  protected  UST  systems. 
This  fact  must  also  be  considered  with 
the  knowledge  that  numerous  effective 
methods  of  release  detection  are 
available  and  are  being  used  at 
petroleum  UST  systems  nationwide. 
These  methods  of  detection  will  enable 
actions  to  be  taken  that  will  minimize 
the  extent  of  the  few  releases  that  do 
occur.  Also,  the  nature  of  petroleum 
products  and  the  widely  available 
technologies  for  their  clean  up  provides 
the  means  to  ensure  that  adverse 
impacts  from  such  releases  (when  they 
occur]  can  be  managed  and  remediated. 

In  consideration  of  all  of  the  above 
factors,  the  Agency  has  concluded  that 
single-walled  protected  UST  systems 
combined  with  the  release  detection 
required  today  will  adequately  protect 
human  health  and  the  environment. 

Note:  As  discussed  earlier  in  this  section  of 
the  preamble,  today's  final  approach  to  new 
petroleum  UST  systems  has  been  further 
tailored  to  allow  infrequent  tightness  testing 
of  protected  or  upgraded  tanks  (combined 
with  inventory  control)  for  the  first  10  years 
of  their  operating  life,  with  more  release 
monitoring  required  of  the  UST  system 
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piping — including  continuous  monitoring  of 
pressurized  lines. 

b.  Option  2:  Secondary  Containment 
With  Interstitial  Monitoring.  Several 
commenters  supported  the  use  of 
secondary  containment  with  interstitial 
monitoring  for  various  reasons, 
including:  Product  releases  would  be 
completely  contained  and  prevented 
from  adversely  impacting  the 
environment  and  public  health;  it  is  a 
more  rapid  and  reliable  form  of  release 
detection;  the  cost  is  comparable  to 
single-walled  UST  systems  with  release 
detection;  and  the  need  for  conducting 
site  assessments  and  corrective  action 
would  be  avoided.  Others,  however, 
opposed  its  required  use  with  new 
petroleum  tanks  for  reasons  such  as: 

The  greater  capital  and  installation 
costs  do  not  justify  the  environmental 
gains  that  would  be  achieved  (in 
comparison  to  the  single-walled 
approach);  and  this  approach  is  not 
compatible  with  current  trends  in 
industry  that  are  well  underway  in 
upgrading  existing  UST  systems. 

As  previously  stated,  EPA  agrees  that 
secondary  containment  with  interstitial 
monitoring  would  most  likely  result  in 
fewer  releases  to  the  environment 
compared  to  protected  single-walled 
UST  systems  with  release  detection. 

UST  systems  having  secondary 
containment  and  interstitial  monitoring 
are  not  perfect,  however,  and  failures  of 
these  systems  will  also  occur  and  result 
in  some  releases  into  the  environment 
that  will  have  to  be  remediated. 
Although  protected  single-walled 
systems  would  result  in  more  releases, 
the  Agency  has  concluded  that  this 
increase  is  not  a  significant  added  threat 
to  human  health  and  the  environment 
given  that  release  detection  will 
minimize  the  extent  of  these  additional 
releases,  and  the  availability  of 
petroleum  cleanup  technologies  is 
widespread  and  capable  of  alleviating 
any  resultant  adverse  impacts.  In 
addition,  the  Agency  is  concerned  that 
many  owners  and  operators  would 
delay  upgrading  their  existing  petroleum 
UST  systems  to  the  extent  allowed  by 
law  or  even  to  the  point  of 
noncompliance,  because  of  the 
perception  on  the  part  of  many 
commenters  of  the  signiHcance  of  higher 
capital  and  installation  costs  that  would 
result  from  requiring  secondary 
containment  and  interstitial  monitoring 
(compared  to  protected  single-walled 
USTs  with  release  monitoring). 

c.  Option  3:  Classification  Approach. 
EPA  recognized  from  the  outset  that 
releases  ^m  petroleum  UST  systems 
located  in  certain  sensitive  areas  pose  a 
greater  risk  of  harming  human  health 


and  the  environment  than  others.  As  a 
consequence,  one  of  the  regulatory 
options  the  Agency  considered 
extensively  in  developing  the  final  rule 
was  a  federal  classification  approach 
based  upon  the  potential  impact  of  a 
release.  Under  this  approach,  a  class  or 
classes  of  UST  systems  located  in  high- 
risk  areas  would  be  subject  to  more 
protective  requirements  than  UST 
systems  located  in  less  sensitive  areas. 

Although  the  proposed  baseline 
standards  for  prevention  and  detection 
of  releases  made  no  difrerentiation 
based  on  class,  the  Agency  requested 
comment  in  the  April  17  proposal  on  the 
general  desirability  and  feasibility  of  a 
classifrcation  approach  to  regulating 
UST  systems.  ^A  also  sought  comment 
on  a  specific,  two-tiered  classification 
scheme.  Under  this  scheme,  owners  and 
operators  of  UST  systems  located  in 
high-risk  areas,  defined  as  the  area 
within  a  specified  distance  of  a  public 
drinking-water  well,  would  be  required 
to  use  secondary  containment.  The 
baseline  standard  of  protected,  single- 
walled  tanks  with  release  detection 
would  be  allowed  in  low-risk  areas. 

EPA  received  several  comments  that 
favored  or  opposed  inclusion  of  a 
federal  classification  approach  in  the 
final  rule.  Several  commenters  in  favor 
of  a  class  approach  suggested,  and  the 
Agency  has  considered  since  proposal, 
alternative  regulatory  schemes  with 
respect  to  how  requirements  should 
differ  among  UST  systems  in  different 
classes.  The  schemes  examined 
included  accelerating  the  schedule  for 
upgrading  of  existing  UST  systems  to 
new  tank  standards  or  for  compliance  of 
existing  UST  systems  with  release 
detection  requirements  in  high-risk 
areas;  imposing  more  stringent  design 
requirements  (e.g.,  secondary 
containment)  in  high-risk  areas;  and 
imposing  more  stringent  design 
requirements  in  all  areas  except  those 
designated  as  low  risk  by  the 
implementing  agency.  The  Agency  also 
explored  several  potential  criteria 
proposed  by  commenters  for 
differentiating  among  classes. 
Hydrogeologic  criteria,  such  as 
proximity  to  ground  water  used  for 
drinking  water,  were  considered  most 
extensively.  The  criterion  EPA  selected 
for  detailed  analysis  was  distance  to  a 
public  water  well.  (For  discussion  of  the 
results  of  the  analysis  see  the 
Regulatory  Impact  Analysis  for  the 
Technical  Regulations.) 

As  pointed  out  by  several 
commenters,  the  concept  of  a 
classification  approach  to  regulating 
UST  systems  is  appealing  for  many 
reasons.  Because  the  potential  impact  of 


a  release  is  greater  in  more  sensitive 
areas,  a  classification  approach  tailors 
the  level  of  protection  to  the  risk  posed 
in  a  particular  area.  EPA's  analyses  of 
various  classification  schemes  indicated 
that,  without  considering  the  costs  of 
implementation,  the  benefits  of  a 
classification  approach,  primarily  in 
terms  of  corrective  action  costs  avoided, 
could  be  significant.  Cleanup  of 
contamination  is  especially  difficult  and 
expensive  in  sensitive  areas,  such  as 
where  ground  water  used  for  drinking 
water  is  affected.  Classification  could 
also  provide  a  priority-setting  scheme 
for  enforcement  and  corrective  action. 

Despite  the  advantages,  EPA  has  not 
included  a  classification  approach  in  the 
final  rule.  Commenters’  arguments 
against  a  Federal  Olassification 
approach  influenced  the  Agency's 
decision.  EPA  agrees  with  commenters 
that  the  baseline  requirements  set  by  the 
final  rule  will  adequately  protect  the 
environment  in  all  areas  while  also 
encouraging  timely  voluntary 
compliance  by  avoiding  unnecessary 
additional  complexity  and  providing 
reasonable  flexibility  for  UST  system 
owners  and  operators.  Although  EPA 
supports  the  concept  of  differential 
protection  based  on  the  potential  impact 
of  a  release,  the  Agency  believes  that, 
for  this  program,  classification  at  the 
Federal  level  is  neither  feasible  nor 
practical.  EPA  is  particularly  concerned 
about  the  potential  hindrance  to  state 
program  approval  and  the  difficulties  of 
implementing  a  classification  approach 
at  the  federal  level. 

Due  to  the  size  and  nature  of  the 
community  to  be  regulated,  the  success 
of  this  program  depends  largely  upon 
implementation  at  the  state  and  local 
levels.  Most  states,  however,  have  not 
developed  classification  systems. 
Development  of  appropriate  and 
workable  classification  schemes  could 
take  significant  time  and  resources 
given  the  number  of  environmental  and 
other  factors  that  must  be  considered. 
The  Agency  is  concerned  that  the  steps 
necessary  to  define  criteria  and  then 
identify  high-risk  and  low-risk  areas  in 
states  that  have  not  yet  done  so  could 
delay  implementation  of  the  program 
and  divert  scarce  resources  from  efforts 
to  achieve  the  improvements  of  the 
baseline  UST  regulatory  requirements, 
which  will  provide  most  of  the  benefits. 
This  additional  complication  may 
discourage  states  from  seeking  approval 
altogether.  The  Agency  has  concluded 
that  the  potential  reluctance  of  states  to 
implement  this  program  as  a 
consequence  of  requiring  a  classification 
approach  could  result  in  less  successful 
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protection  of  the  environment  and 
human  health. 

In  addition,  even  without 
implementation  delays,  a  federal 
classification  scheme  is  not  likely  to 
provide  signihcant  real  additional 
protection.  Several  commenters  stated 
(and  the  Agency  has  concluded]  that,  at 
the  federal  level,  any  criteria  used  to 
classify  would  have  to  be  simple  (such 
as  speciHed  distance  to  a  water  well) 
because  implementation  of  a 
classification  scheme  based  on  more 
complex  criteria  would  not  be  feasible. 
Yet,  given  the  diverse  hydrogeologic 
conditions  that  exist  in  the  United 
States,  no  single,  simple  classihcation 
criterion  would  be  appropriate 
everywhere.  For  example,  a  distance  to 
drinking-water  well  criterion,  as 
presented  in  the  preamble  to  the 
proposal,  is  meaningless  in  locations 
such  as  Phoenix,  Arizona,  where  the 
depth  to  ground  water  is  so  great  that 
releases  from  UST  systems  will  rarely 
contaminate  drinking-water  wells;  or  in 
places  like  Dade  County,  Florida,  where 
ground  water  may  move  so  fast  that  a 
release  could  travel  the  standard 
distance  within  a  short  period  of  time. 
Because  defining  and  identifying  high- 
risk  areas  is  so  highly  dependent  on 
local  (site-specific)  hydrogeologic  and 
other  factors,  EPA  believes  that  state 
and  local  implementing  agencies  can 
make  the  most  meaningful 
determinations  of  classes. 

Although  the  Agency  has  concluded 
that  a  classification  approach  at  the 
federal  level  is  neither  feasible  nor 
desirable,  EPA  believes  that  a 
classifrcation  approach  to  regulating 
UST  systems  at  the  state  or  local  levels, 
where  local  environmental  conditions 
are  better  known,  may  be  both  feasible 
and  appropriate.  Under  today's 
approach,  the  Agency  allows  but  does 
not  require  states  to  use  a  classifrcation 
approach  if  it  is  appropriate  for  the 
conditions  in  the  state.  For  example, 
states  that  have  already  developed  a 
classifrcation  scheme  may  decide  to  use 
it  to  regulate  USTs.  For  such  states,  the 
potential  difficulties  associated  with 
implementing  a  classification  approach 
to  regulating  UST  systems  may  be 
significantly  reduced. 

2.  Existing  UST  Systems  Containing 
Petroleum 

a.  Mandatory  Upgrading  or 
Replacement  of  Substandard  UST 
Systems.  In  the  preamble  to  the 
proposal,  the  Agency  identifred  four 
regulatory  approaches  to  scheduling  the 
upgrade  or  replacement  of  substandard 
existing  UST  systems:  (1)  Rapid  upgrade 
or  replacement  (within  3  to  5  years  of 
frnal  rule  promulgation),  (2)  gradual 


upgrade  or  replacement  (within  6  to  12 
years  of  frnal  rule  promulgation),  (3)  no 
required  upgrade  or  replacement,  and  (4) 
scheduling  of  upgrade/replacement 
based  on  a  class  approach  (upgrade  or 
replace  tanks  located  in 
environmentally  vulnerable  areas  first). 
EPA  proposed  to  implement  scheduling 
of  mandatory  upgrade/replacement 
using  the  gradual  approach  (within  10 
years  after  the  elective  date  of  the  frnal 
rule)  and  has  retained  this  requirement 
in  today's  frnal  rule. 

Many  commenters  supported  the 
proposed  10-year  compliance  period  for 
the  reasons  identifred  in  the  preamble  to 
the  proposal  (52  FR 12676).  However, 
some  recommended  a  shorter  time 
period,  stating  their  belief  that  industry 
resources  could  meet  the  demand  and 
that  a  faster  upgrading  schedule  would 
prevent  a  signifrcant  number  of  future 
product  releases.  In  contrast,  other 
commenters  suggested  a  longer 
compliance  period  than  proposed  and 
argued  that  more  time  was  needed  to 
become  familiar  with  the  UST 
regulations,  that  owners  of  multiple  tank 
systems  would  not  be  able  to  finance 
upgrades/replacements  in  10  years  or 
less,  and  that  the  service  industry  would 
need  more  time  to  implement  upgrades 
for  this  large  universe  of  existing  tank 
systems. 

As  stated  in  the  proposal,  the  Agency 
agrees  that  if  upgrading  could  be 
completed  in  the  shorter  compliance 
period  (3  to  5  years)  it  would  decrease 
the  number  of  product  releases  and 
thereby  provide  greater  protection  of 
human  health  and  the  environment. 
However,  the  Agency  also  agrees  with 
those  commenters  who  believe  that  the 
large  number  of  existing  UST  systems 
essentially  precludes  industry  from 
implementing  upgrade  requirements 
faster  than  the  proposed  10-year  period. 
Furthermore,  EPA  is  in  agreement  with 
many  of  these  same  industry 
commenters  who  indicated  that  a  10- 
year  compliance  period  is  a  reasonable 
time  period  and  would  not  be  overly 
burdensome.  EPA  is  aware  of  numerous 
industry  upgrading  programs  that  have 
already  started  and  will  be  completed 
within  this  time  frame. 

EPA  continues  to  believe  that  the 
alternative  of  not  requiring  upgrade/ 
replacement  of  substandard  systems  is 
simply  unacceptable  because  the 
Agency  has  concluded  that  UST  owners 
probably  would  not  upgrade  if  it  is  not 
required.  The  universe  of  1.4  to  2  million 
UST  systems  largely  consists  of 
unprotected,  bare  steel  tanks.  The  new 
causes  of  release  information 
siunmarized  previously  in  this  preamble 
(and  derived  frtim  the  “Causes  of 


Release  from  UST  Systems”  report] 
confirms  that  the  unprotected  segment 
of  the  UST  universe  is  very  likely  to  leak 
due  to  corrosion  and  piping  failures  and, 
therefore,  presents  a  signifrcant  threat  to 
the  public  health  and  environment 
Historical  tank  replacement  rates, 
established  trends  in  the  closure  of 
existing  retail  motor  fuel  businesses 
over  time,  and  the  imposition  of  this 
new  regulatory  program  are  expected 
together  to  result  in  rapid  decrease  in 
these  substandard  UST  systems 
nationwide.  However,  a  totally 
voluntary  program  of  UST  system 
upgrading  is  not  expected  by  EPA  to 
result  in  the  timely  upgrade  or 
replacement  of  UST  systems  on  a 
nationwide  basis,  particularly  given  the 
large  number  and  heterogeneous  nature 
of  this  universe  of  existing  UST  systems. 
In  order  to  ensure  human  health  and  the 
environment  are  protected,  the  Agency 
has  established  a  clear  national  goal  of 
upgrading  all  substandard  UST  systems 
within  10  years  that  rejects  a  purely 
voluntary  approach  as  inadequate.  This 
goal  is  intended  to  prompt  all  UST 
owners  and  operators  to  plan  for  and 
undertake  the  upgrading  steps  that  are 
needed  to  protect  human  health  and  the 
environment. 

Another  option  considered  by  the 
Agency  in  development  of  the  proposal 
was  to  further  require  upgrade  and 
replacement  based  on  the  use  of  a  class 
approach  that  scheduled  more  rapid 
UST  system  upgrades/replacements  in 
the  most  vulnerable  areas  (e.g., 
ecologically  sensitive  sites  or  sites  in 
close  proximity  to  drinking  water 
sources]  while  allowing  other  UST 
systems  to  be  phased  in  on  a  more 
gradual  basis.  Many  commenters 
recommended  staggering  the 
implementation  schedule  for  upgrade/ 
replacement  based  on  other  factors 
(besides  class]  such  as  tank  age,  tank 
size  and  type,  proximity  to  human 
populations,  and  the  measured 
corrosivity  of  a  site.  The  common 
concern  among  these  commenters  was 
that  a  staggered  schedule  would  prevent 
all  owners  from  being  allowed  to  wait 
until  the  last  minute  to  bring  their 
existing  substandard  tank  systems  into 
compliance  and  would,  thereby,  ensure 
a  more  even,  implementable,  and 
serviceable  demand  for  tank  upgrade/ 
replacement  over  the  10-year  period. 

The  Agency  has  decided  not  to 
require  the  phase-in  of  upgrading  based 
on  the  class  approach  strategy,  or  on  the 
basis  of  any  other  factor,  for  several 
reasons.  Although  many  factors  on 
which  to  base  tank  upgrade/ 
replacement  have  been  identifred, 
because  of  the  serious  ramifrcations  to 
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the  owner  and  operator  associated  with 
the  technical  requirements  for 
upgrading,  EPA  believes  no  single  risk- 
based  factor  is  appropriate  or  applicable 
to  mandate  nationwide  for  all  existing 
UST  systems.  Today’s  general  10-year 
requirement  in  the  final  rule  also  allows 
implementing  agencies  in  approved 
states,  or  under  State  law,  the 
opportunity  to  decide  the  staggered 
schedule  on  which  uq>grades  should  be 
conducted  and  what  factor(s)  are  most 
applicable  to  their  tank  population. 
Regardless  of  what  type  of  state  action 
is  taken,  upgrading  is  already  rapidly 
taking  place  through  numerous  industry 
programs.  Today's  final  approach  allows 
them  to  continue  to  use  the  numerous 
different  phase-in  approaches  that  are 
already  successfully  underway.  EPA 
believes  this  flexibility  should  also 
encourage  others  to  upgrade  because 
they  can  set  their  own  schedules  to  meet 
the  10-year  deadline.  Thus,  EPA  has 
concluded  that  much  of  this  regulated 
community  will  have  completed  these 
voluntary  programs  of  closure  and 
upgrading  within  the  mandated  10-year 
period,  and,  therefore,  the  number  of 
existing  USTs  that  otherwise  will  have 
to  be  upgraded  by  the  end  of  this 
upgrading  period  is  expected  to  be 
relatively  small.  The  inrplementation  of 
today's  ^al  requirements  for  release 
detection  (and  the  financial 
responsibility  requirements  to  be 
provided  later)  are  also  expected  to 
prompt  rapid  upgrading  and  should 
work  to  ensure  that  the  implementation 
difficulties  at  the  end  of  the  10-year 
period  that  were  cited  by  some 
commenters  are  not  encountered  due  to 
a  backlog  of  upgrading  demand. 

In  summary,  EPA  believes  that  the  10- 
year  upgrade  requirement  will  not 
present  an  undue  burden  on  industry 
and  is  implementable,  but  is  needed  to 
prompt  a  significant  portion  of  this 
regulated  community  into  making  Uie 
upgrades  and  improvements  necessary 
to  protect  human  health  and  the 
environment  It  will  also  provide 
industry  and  the  states  with  some 
flexibility  that  will  allow  (and  thereby 
encourage)  them  to  determine  their  own 
approaches  and  schedules  for  ensuring 
ta^  upgrade/replacement  programs  are 
implemented  expeditiously  within  the 
nationally  mandated  timeframe. 

b.  Methods  of  Release  Detection.  The 
majority  of  existing  UST  systems  are  not 
currently  being  monitored  for  releases  to 
the  environment  Therefore,  EPA 
continues  to  believe  that  a  fundamental 
goal  of  today's  regulatory  approach 
must  include  the  establishment  of 
reliable  release  detection  at  all  UST 
systems.  In  the  proposal  (52  FR 12676), 


the  Agency  required  all  existing 
substandard  UST  systems  to  comply 
with  one  of  the  six  release  detection 
methods  proposed  for  new  USTs  (52  FR 
12713).  The  dual  objective  of  this 
proposed  approach  was  to  allow  for  the 
continued  development  of  release 
detection  technologies  and  also  to 
ensure  that  only  sound  and  reliable 
release  detection  methods  were  used. 
Particularly  for  petroleum  UST  systems, 
the  Agency  believed  many  releases 
would  be  detected  if  an  appropriate 
method  was  selected  and  properly  used. 

In  the  preamble  to  the  proposal  (52  FR 
12676),  ^A  identified  that  a  wide 
variety  of  release  detection  methods 
(applied  either  internally  or  externally 
to  the  tank)  were  currently  on  the 
market  but  with  limited  data  available 
concerning  their  performance.  This  lack 
of  performance  data  and  field 
experience  was  corroborated  by  many 
commenters.  Although  numerous 
comments  were  received  regarding  the 
release  detection  methods  proposed  (see 
section  IV.D.  of  today’s  preamble  for  a 
summary  and  discussion  of  these 
comments),  the  Agency  did  not  receive 
any  comments  that  opposed  the  general 
approach  of  mandating  the  use  of  at 
least  one  of  the  allowed  methods  at 
existing  UST  systems.  Other 
commenters  noted  their  successful  use 
of  different  types  of  methods. 

Performance  data  obtained  from 
commenters  and  &om  EPA-sponsored 
research  since  proposal  support  the 
Agency  s  decision  to  retain  the  proposed 
approach  in  the  final  rule.  (EPA  solicited 
public  comment  concerning  this  new 
information  on  March  31, 1988;  52  FR 
10403.)  The  Agency  is  convinced  that  the 
proposed  release  detection  methods, 
when  properly  applied  and  performed  as 
specified  in  the  final  rule,  will 
successfully  detect  the  large  number  of 
leaks  believed  to  already  have  occurred. 
For  example,  over  the  past  year  in 
California  and  Florida,  several  thousand 
UST  system  releases  have  been 
identified  using  these  methods  of  release 
detection,  and  there  appear  to  be  few 
instances  where  releases  have  been 
later  discovered  throu^  other  means 
(e.g.,  off-site  impacts)  when  release 
detection  was  being  properly  conducted 
at  a  site. 

3.  Hazardous  Substance  UST  Systems 
UST  systems  containing  hazardous 
substances  were  proposed  to  have 
secondary  contaimnent  with  interstitial 
monitoring  unless  the  owner  or  operator 
obtained  a  variance  by  demonstrating 
that  another  release  detection  method 
would  be  effective  in  detecting  releases 
of  that  substance  from  a  single-walled 
UST  (see  52  FR  12677,  April  17, 1987). 


The  reasons  for  selecting  this  proposed 
approach  were:  (1)  Information  is  not 
available  on  the  applicability  and 
demonstrated  reliability  of  release 
detection  methods  at  most  hazardous 
substance  USTs,  and  (2)  few  industry 
and  state  and  local  agency  UST 
programs  yet  apply  to  hazardous 
substance  USTs  and,  thus,  there  is  little 
collective  experience  on  management  of 
such  USTs.  "rhe  Agency  recognized  that 
some  release  detection  methods  for 
petroleum  UST  systems  might  also 
perform  well  at  some  hazardous 
substance  USTs.  Hazardous  substance 
USTs,  however,  store  an  array  of 
individual  chemical  compounds  that 
vary  widely  in  their  physical  and 
chemical  characteristics  and  that  may 
not  be  readily  or  reliably  detected  using 
release  detection  methods  developed  for 
single-walled  UST  systems  storing 
petroleum  products.  They  also  may  not 
be  able  to  be  as  readily  addressed  by 
corrective  action  technologies  that  are 
already  widely  available  for  petroleum 
releases.  Therefore,  the  proposed 
approach  required  secondary 
containment  at  all  new  hazardous 
substance  UST  systems,  unless  owners 
and  operators  could  demonstrate  that  an 
alternative  release  detection  method 
could  be  reliably  applied  and  operated. 

Several  commenters  were  opposed  to 
the  proposed  secondary  containment 
approach  at  new  hazardous  substances 
UST  systems  because:  (1)  They  do  not 
believe  that  chemicals  designated  as 
hazardous  substances  are  any  more 
hazardous  than  petroleum  products 
(and,  therefore,  should  not  have  to  meet 
more  stringent  requirements),  and  (2) 
EPA  has  not  provided  a  technically 
valid  explanation  of  why  single-walled 
USTs  are  appropriate  for  petroleum 
products  but  not  for  haza^ous 
substances.  It  was  also  suggested  that, 
instead  of  having  a  lengthy  and  costly 
variance  procedure  on  a  case-by-case 
basis,  the  Agency  should  incorporate  a 
variance  in  the  final  rule  for  certain 
classes  of  hazardous  substances. 

The  Agency  has  decided  to  retain 
secondary  containment  for  all  new 
hazardous  substance  USTs  in  today's 
final  rule  because  EPA  has  not  received 
any  additional  information  or  data  since 
proposal  to  convince  the  Agency  that 
reliable  and  appropriate  release 
detection  methods  are  generally 
available  for  hazardous  substance 
USTs.  The  Agency  continues  to  believe 
that  under  certain  conditions,  hazardous 
substances  will  pose  a  greater  risk  to 
human  health  or  the  environment  than 
petroleum  products.  Furthermore,  there 
are  proven,  reliable  and  available 
release  detection  methods  and  cleanup 
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technologies  for  petroleum,  whereas  the 
applications  of  these  same  release 
detection  methods  and  cleanup 
technologies  are  neither  proven  nor 
available  for  hazardous  substances. 

Also  retained  in  the  final  rule  is  the 
proposed  exception  for  those  owners 
and  operators  who,  by  means  of  a 
variance,  can  demonstrate  that  a  release 
detection  method  (other  than  interstitial 
monitoring)  can  be  successfully  installed 
and  operated  at  a  specific  hazardous 
substance  UST  system  to  detect  releases 
of  the  stored  substance.  An  additional 
requirement  in  the  final  rule  is  that  an 
owner  and  operator  must  also 
demonstrate  that  a  corrective  action 
method  is  available  to  clean  up  the 
release.  The  Agency  decided  not  to 
structure  the  variance  procedure  by 
classes  of  hazardous  substances 
because  physical  properties  of 
chemicals  within  a  class  can  be  quite 
variable  (for  example,  wide  ranges  in 
solubility  and  volatility)  and  require 
different  corrective  action  approaches, 
and  one  release  detection  method  would 
not  reliably  detect  all  of  the  chemicals 
within  that  class.  (A  more  detailed 
discussion  on  the  final  rule  regarding 
hazardous  substance  USTs  is  presented 
in  section  IV.D.  of  today’s  preamble.) 

A  detailed  discussion  of  the  methods 
of  release  detection  allowed  for  existing 
petroleum  UST  systems  is  also 
presented  in  section  IV.D.  of  today's 
preamble. 

4.  Corrective  Action 

An  important  facet  of  today’s  final 
strategy  for  regulating  underground 
storage  tanks  is  to  ensure  that  public 
and  private  drinking  water  supplies  are 
protected,  and  that  necessary  steps  are 
taken  to  abate  other  health  and  safety 
threats  (such  as  fires  and  explosions) 
due  to  present  and  future  releases  fit)m 
UST  systems.  As  described  previously 
in  this  preamble,  tens  of  thousands  of 
UST  systems  are  believed  to  have 
already  leaked  substantial  quantities  of 
regulated  substances  into  the 
environment  and  numerous  public  and 
private  wells  have  already  been 
threatened  or  destroyed.  As  discussed  in 
the  preamble  to  the  proposal  (52  FR 
12678),  the  development  of  a  regulatory 
program  for  corrective  action  started 
with  three  assumptions;  (1)  The  need  to 
implement  the  requirements  through  the 
extensive  participation  of  state  and 
local  UST  programs;  (2)  the  approach 
taken  must  be  able  to  work  as  the 
nature  of  the  UST  corrective  action 
problem  changes  over  time;  and  (3)  a 
process  must  be  set  up  that  ensures 
owners  and  operators  get  quickly  to  the 
task  of  cleaning  up  all  releases,  although 
the  completion  of  corrective  action  may 


take  a  long  period  of  time  at  any  one 
site. 

The  proposal  provided  for  separate 
but  very  similar  corrective  action 
processes  for  UST  systems  that  contain 
petroleum  and  those  that  contain 
hazardous  substances.  In  the  proposal, 
the  Agency  solicited  conunent  on 
whether  the  proposed  requirements 
should  be  integrated  into  one  subpart. 
The  proposal  also  divided  the  regulatory 
requirements  for  corrective  action  into 
two  stages:  (1)  Immediate  abatement 
actions  that  all  owners  and  operators 
must  take  in  response  to  a  release;  and 
(2)  long-term  investigation  and  remedial 
action  measures  that  may  be  taken  on  a 
site-specific  basis  to  protect  human 
health  and  the  environment.  The  Agency 
solicited  public  comment  on  the 
approach  taken  to  these  immediate 
abatement  (Stage  I),  and  long-term 
remedial  action  (Stage  II)  issues  in  the 
proposal.  These  and  numerous  other 
corrective  action  issues  are  discussed  in 
more  detail  in  the  following  section  of 
this  preamble  that  addresses  the 
section-by-section  analysis  of  the  final 
corrective  action  rules  (see  section 
rV.F.).  The  following  discussion  briefly 
highlights  the  major  decisions  and 
influences  (including  public  comment) 
that  went  into  the  development  of  the 
Agency’s  final  approach  to  corrective 
action  for  UST  systems  storing  regulated 
substances. 

a.  Corrective  Action  for  Regulated 
Substances.  The  proposal  provided 
separate  corrective  action  processes  for 
UST  systems  storing  petroleum  and 
those  storing  hazardous  substances 
(proposed  Subparts  F  and  G).  The  stated 
purposes  of  this  approach  were:  (1)  To 
avoid  confusion  over  which  procedures 
must  be  followed  at  a  release  site;  and 
(2)  to  construct  an  approach  towards 
hazardous  substances  corrective  action 
that  was  very  similar  to  the  one  for 
petroleum,  except  that  it  was  intended 
to  move  the  owners  and  operators  more 
quickly  to  collect,  array,  and  assess  the 
information  needed  to  determine  the 
nature,  extent,  and  hazard  of  the 
corrective  action  release  (52  FR  12682). 
The  dividing  line  between  Stage  I  and 
Stage  II  of  the  process  was  intended  to 
occur  earlier  in  the  response  to  a 
hazardous  substance  release,  thus 
following  more  closely  the  RCRA 
Subtitle  C  hazardous  waste  tank 
approach  to  corrective  action.  This 
proposed  approach  was  an  attempt  to 
provide  a  response  process  for 
hazardous  substances  that  recognized 
the  relatively  greater  hazards  that  could 
be  posed  by  hazardous  substances 
releases,  and  that  ensured  that  there 
was  consistency  with  the  corrective 


action  approach  required  for  hazardous 
waste  tanks.  EPA  solicited  comments  on 
whether  the  petroleum  and  hazardous 
substance  requirements  for  corrective 
action  should  be  merged  in  the  final 
rule. 

In  response  to  public  comments 
received,  and  several  other  revisions 
made  in  the  final  corrective  action  rules, 
the  Agency  has  decided  to  consolidate 
the  requirements  for  UST  corrective 
action  into  Subpart  F  for  all  regulated 
substances  (both  petroleum  and 
hazardous  substances)  for  the  reasons 
discussed  below.  All  of  the  comments 
received  by  EPA  concerning  the  merging 
of  the  two  proposed  subparts  were  in 
favor  of  it,  although  they  made  different 
suggestions  on  how  to  accomplish  this 
consolidation  (discussed  in  more  detail 
later  in  the  section-by-section  analysis 
of  this  preamble). 

Although  the  preamble  to  the  proposal 
described  the  Agency’s  intention  to 
foster  quicker  investigatory  and  cleanup 
actions  at  hazardous  substances  release 
sites,  as  was  pointed  out  by  some 
commenters,  the  few  differences  in  the 
actual  regulatory  language  between  the 
two  separate  subparts  was  not  likely  to 
attain  this  end.  In  fact,  most  of  the 
requirements  within  the  two  proposed 
subparts  were  the  same.  The  most 
significant  differences  were  that  a  free 
product  investigation  was  not  a  required 
step  for  hazardous  substance  responses, 
and  a  more  rapid  (within  30  days)  and 
detailed  reporting  of  certain  information 
was  required  by  owners  and  operators 
with  hazardous  substance  releases  (see 
proposed  §  280.74(b))  than  for  those  with 
petroleum  releases,  ^ompted  by  these 
public  comments,  additional  review  of 
these  proposed  differences  has  led  the 
Agency  to  agree  that  they  do  not 
necessarily  lead  to  faster  corrective 
actions  at  hazardous  substance  release 
sites.  Furthermore,  even  if  this  end  was 
achieved  somewhat  for  hazardous 
substance  releases,  the  Agency  does  not 
believe  it  would  protect  human  health 
and  the  environment  to  move  less 
quickly  towards  the  remedial  actions 
required  with  petroleum  releases.  Thus, 
in  the  merger  of  the  two  subparts  in 
today’s  final  rules,  the  Agency  has 
developed  a  process  that  ensures  the 
most  rapid  reporting,  investigation,  and 
corrective  action  at  all  UST  release  sites 
that  is  believed  to  be  attainable  (the 
details  of  today’s  consolidation  are 
discussed  in  more  detail  later  in  section 
IV.F.  of  today’s  preamble). 

Because  the  requirements  of  the  two 
proposed  subparts  were  largely  the 
same,  EPA  also  believes  that  today’s 
merger  of  them  into  one  consolidated 
Subpart  F  for  all  regulated  substances 
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avoids  a  signiHcant  soorce  of  potential 
confusion  within  the  regulated 
conununity.  Despite  the  sli^t 
procedural  differences  between  the  two 
subparts,  the  Agency  is  now  convinced 
that  the  work  involved  in  investigating 
petroleum  and  hazardous  substance 
releases  will  be  very  similar.  Also,  given 
that  the  similarities  in  the 
characteristics  of  different  petroleum 
products  are  expected  to  lead  to  more 
rapid  and  widespread  understanding  of 
how  to  respond  routinely  to  petroleum 
releases  (mostly  gasoline),  the  actual 
investigation,  initial  abatement  of 
hazards,  and  the  availability  of 
corrective  action  technology  for 
petroleum  releases  may  result  in  more 
rapid  and  effective  release  responses  at 
sites  with  petroleum  releases  dian  those 
with  a  hazardous  substance  release. 

The  Agency  continues  to  believe  that 
under  certain  conditions,  hazardous 
substance  releases  can  pose  a  greater 
hazard  to  human  health  and  the 
environment  than  petroleum  releases. 
However,  the  consolidated  requirements 
in  today's  final  rules  have  been  designed 
to  allow  the  implementing  agency  to 
cause  the  o«vner  and  operator  to  move 
as  rapidly  as  is  necessary  to  identify 
and  control  any  such  additional 
potential  threats.  For  example,  under  the 
final  rules,  the  identification  and 
recovery  of  free  product  now  must  be 
considered  at  both  petroleum  and 
hazardous  substance  release  sites.  This 
required  consideration  of  free  product 
recovery,  however,  does  not  hinder  the 
progress  of  corrective  action  at  sites 
with  releases  of  hazardous  substances 
because  the  presence  and  recovery  of 
free  product  is  already  something  that 
must  be  commonly  considered  at  all 
release  sites  (whether  petroleum  or 
hazardous  substances).  Tbe  final  rule 
allows  enough  flexibility  to  ensure  that 
this  type  of  action  is  tailored,  under  the 
direction  of  the  implementing  agency,  to 
site  conditions  and  the  type  of 
substance  released. 

b.  Stage  I;  Investigation  of  Releases 
and  Immediate  Corrective  Action.  EPA 
proposed  requirements  for  the  first  stage 
of  the  corrective  action  process  (Stage  1) 
by  establishing  immediate  steps  that 
must  be  taken  to  abate  imminent  health 
and  safety  hazards  whenever  a  release 
is  confirmed.  The  basic  approach 
assured  that  the  following  activities 
were  undertaken  by  the  owner  and 
operator  at  all  sites  with  a  confirmed 
release:  (1)  Immediate  notification  of  the 
implementing  agency;  (2)  actions  needed 
to  stop  further  releases;  (3)  mitigation  of 
safety  hazards  due  to  fire  and  explosion; 
(4)  removal  of  contaminated  soils;  (5) 
investigation  of  the  existence  and  extent 


of  floating  free  product;  and  (6)  initiation 
of  the  removal  of  free  product  and 
submittal  of  free  product  recovery  plan 
unless  directed  to  do  otherwise  by  the 
implementing  agency. 

Numerous  public  comments  on  issues 
related  to  these  proposed  requirements 
are  discussed  in  more  detail  later  in  this 
preamble.  In  general,  many  commenters 
believed  the  proposal  was  unclear  as  to 
what  exactly  had  to  be  done,  and  by 
whom,  to  comply  writh  the  requirements. 
EPA,  in  response  to  these  commenters, 
has  revised  the  language  in  the  final  rule 
to  clarify  which  elements  of  the  initial 
response  actions  are  mandatory  and 
which  are  discretionary.  The  mandatory 
requirements  are  intended  to  ensure 
three  goals  are  accomplished: 

•  To  bring  leaking  UST  sites  under 
control  with  respect  to  immediate  health 
and  safety  hazards; 

•  To  stabilize  the  site  so  that 
contamination  will  not  worsen  as 
investigation  and  potentially  long-term 
remedial  actions  are  considered;  and 

•  To  be  self-implementing  in  that 
these  measures  emphasize  the 
responsibility  of  the  owner  and  operator 
to  take  immediate  action  without 
awaiting  approval  of  the  implementing 
agency. 

All  sites  with  releases  of  regulated 
substances  must  investigate  the  area 
around  the  UST  system  to  be  able  to 
characterize  the  size  and  nature  of  the 
release  (e.g.,  a  small  spill  or  a  large, 
continuing  slow  release).  The  findings  of 
this  initial  investigation  must  be 
reported  to  the  implementiitg  agency, 
which  has  the  discretion  to  require  a 
more  extensive  site  characterization 
based  on  these  initial  findings.  The 
proposal  has  also  been  revi^d  to  make 
this  more  extensive  examination  of 
ground-water  and  soil  contamination 
mandatory  when  the  initial  investigation 
reveals  that  a  significant  release  has 
occurred  (e.g.,  free  product  floating  on 
the  ground  water  or  saturated  soils  in 
the  subsurface),  even  in  the  absence  of 
direction  from  the  implementing  agency. 
Thus,  today's  final  rule  requires  all 
releases  that  seriously  threaten  or 
impact  ground  water  to  be  automatically 
investigated  by  the  owner  and  operator 
to  characterize  the  extent  of  ground- 
water  contamination  and  any  soil 
contamination  remaining  at  the  site. 

c.  Stage  II:  Long-Term  Corrective 
Action  Options.  EPA  also  proposed 
requirements  for  the  second  stage  of  the 
corrective  action  process  (Stage  II) 
addressing  long-term  remediation  of 
contaminated  soils  and  ground  water. 
The  Agency  solicited  public  comment  on 
three  regulatory  options  for  establishing 
long-term  cleanup  requirements:  (1) 


National  cleanup  standards,  with  a 
variance  provision;  (2)  site-specific 
standards  to  match  the  risk  presented: 
and  (3)  a  predetermined  class  approach. 
The  proposal  emphasized  the  second 
approach,  with  its  site-specific  cleanup 
targets  based  on  (1)  the  data  from  the 
detailed  site  investigation  of  soil  and 
groimd-water  contamination  performed 
by  the  owner  and  operator  and  (2)  the 
site-specific  risk  present  as  determined 
by  the  implementing  agency  using 
exposure  and  risk  assessment 
techniques. 

EPA  received  public  comments  for 
and  against  each  of  the  three  options  for 
establishing  cleanup  levels.  The 
majority  of  commenters  preferred  the 
proposed  site-specific  approach  as  the 
best  way  to  accommodate  the  diversity 
of  UST  releases  nationwide.  Those  in 
favor  of  establishing  national  cleanup 
standards  in  the  relations  expressed 
the  opinion  that  this  would  expedite 
cleanups  and  provide  greater  national 
consistency  in  cleanup  results. 
Supporters  of  the  class  approadi  cited 
the  wisdom  of  tailoring  cleanup  efforts 
to  a  predetermined  assessment  of  risk 
based  on  prospective  classifications  tied 
to  ground-water  vulnerability.  EPA  has 
decided  to  retain  the  site-specific 
approach  in  the  final  rules. 

For  the  same  reasons  that  were  cited 
in  the  preamble  to  the  proposal  (52  FR 
12680-12682)  and  supported  by  most 
commenters,  EPA  continues  to  believe 
that  the  site-specific  approach  is  the 
most  appropriate  because  it  allows 
implementing  agencies  the  necessary 
flexibility  to  address  corrective  action 
based  on  the  unique  circumstances  of 
the  site.  It  also  enables  state  and  local 
governments  to  build  upon  their  own 
experiences  when  assessing  the  need  for 
and  extent  of  corrective  action.  EPA  is 
not  convinced  that  a  national  standards 
approach  will  result  in  more  rapid  and 
consistent  levels  of  corrective  action.  No 
data  were  provided  that  demonstrate 
this  position.  In  fact,  the  information 
available  to  the  Agency  about  UST 
cleanup  technologies  indicates  that  the 
level  of  actual  cleanup  achieved  is  much 
more  dependent  on  the  limitations 
associated  with  current  corrective 
action  equipment  and  the  problems 
posed  by  individual  site  conditions,  than 
it  is  on  the  cleanup  levels  established  in 
a  corrective  action  plan  (or  by 
regulation).  In  selecting  the  site-specific 
approach,  the  Agency  notes  that  it  does 
not  preclude  the  use  of  the  other  two 
approaches  by  implementing  agencies. 
Some  states  already  are  using  a 
statevride  standards  approach. 

The  Agency  continues  to  believe  that 
the  site-specific  risk  assessment  process 
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can  be  streamlined  to  ensure  that  the 
corrective  action  needed  at  a  site  can  be 
identified  rapidly  and  initiated  quiddy. 
EPA  maintains  the  position  expressed  in 
the  proposal’s  preamble  (52  FR 12681) 
that  site-speciHc  cleanup  levels  will 
have  to  account  for  potential  exposure 
of  the  public  to  contamination  at  the 
site.  If  a  drinking  water  supply,  public  or 
private,  is  affected  or  threatened  by  the 
release,  then  the  cleanup  levels  in  the 
corrective  action  plan  should  be 
established  using  health-based  levels  as 
the  target  for  cleanup  of  the  release, 
unless  €m  alternative  source  of  drinking 
water  can  be  provided  to  the  potentially 
affected  public.  The  Agency  is 
developing  further  guidance  concerning 
the  use  of  risk  assessment  and  exposure 
assessment  techniques  for  releases  at 
UST  sites.  These  efforts  are  expected  to 
further  streamline  the  site-specific 
approach  to  regulation  promulgated 
today.  (Further  discussions  of  the  site- 
specific  approach  to  standard  setting 
and  corrective  action  plans  are  provided 
later  in  the  section-by-section  analysis 
in  section  IV.F.  of  today’s  preamble.) 

rV.  Analysis  of  Today’s  Rule 

A.  Program  Scope 

1.  Applicability 

As  described  previously,  this  rule 
generally  applies  to  all  owners  and 
operators  of  UST  systems  containing 
regulated  substances.  Regulated 
substances  consist  of  either  petroleum 
or  any  substance  defined  in  section 
101(14)  of  CERCLA  (but  not  including 
any  substance  regulated  as  a  hazardous 
waste  under  Subtitle  C).  The  following 
sections  discuss  the  tank  systems 
subject  to  exclusions  from  today’s 
requirements  and  the  deferral  of 
regulation  for  other  UST  systems. 

2.  Regulatory  Exclusions 

The  regulatory  exclusions  in  today’s 
final  rule  are  based  on  a  number  of 
statutory  provisions  and  regulatory 
considerations.  Section  9003(a)  of  RCRA 
requires  the  Administrator  to  establish 
an  UST  program  “as  may  be  necessary 
to  protect  human  health  and  the 
environment.’’  In  addition,  section 
9003(b)  allows  the  administrator  to 
consider  such  factors  as  tank  size  and 
quantity  of  substances  stored  when 
establishing  necessary  requirements. 

The  Agency  believes  that  this  statutOTy 
language  allows  some  flexibility  for  EPA 
to  concentrate  its  resources  on  tanks 
that  pose  the  greatest  potential 
environmental  threat.  Section  9001 
defines  the  universe  of  the  UST  program 
and  indicates  that  EPA  should  regulate 
tanks  containing  an  “accumulaticm’’  of 
regulated  substances.  Section  9001  also 


excludes  tanks  regulated  under  Subtitle 
C  fi'om  the  jurisdiction  of  Subtitle  I. 
Finally,  section  1006  of  RCRA  generally 
requires  integration  of  RCRA  with  the 
Federal  Water  Pollution  Control  Act;  the 
Safe  Drinking  Water  Act;  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act;  and  the  Atomic  Energy  Act. 

Based  on  these  provisions,  the  Agency 
is  today  excluding  from  regulation 
several  types  of  tank  systems.  ’These 
exclusions  will  decrease  the  regulatory 
burden  on  implementing  agencies  so 
they  can  focus  their  resources  on  types 
and  classes  of  tanks  that  pose  a 
significant  threat  to  human  health  or  the 
environment.  Unlike  statutory 
exclusions,  regulatory  exclusions  may 
be  modified  by  the  Agency  in  the  future 
should  new  information  shew  that 
regulation  of  such  an  excluded  tank  type 
is  necessary. 

Four  classes  of  tanks  are  excluded 
from  regulation  in  the  final  rule:  UST 
systems  containing  mixtures  of 
hazardous  waste  and  regulated 
substances;  equipment  and  machinery 
that  contain  regulated  substances  for 
operational  purposes;  wastewater 
treatment  tanks  regulated  under  the 
Clean  Water  Act;  and  UST  systems 
excluded  via  one  of  three  de  minimus 
exclusions.  A  specific  regulatory 
exclusion  for  UST  systems  containing 
mixtures  of  hazardous  waste  and 
regulated  substances  was  included  in 
the  proposed  rule  (52  FR  12687).  'The 
preamble  of  the  proposal  also  discussed 
de  minimus  exclusions.  The  other  two 
regulatory  exclusions  were  regulatory 
deferrals  in  the  proposal.  The  rationale 
for  these  exclusions  is  discussed  below. 

a.  Tanks  Regulated  Under  Subtitle  C 
of  RCRA.  Because  USTs  containing  a 
mixture  of  hazardous  wastes  (regulated 
undCT  Subtitle  C  of  RCRA)  and  regulated 
substances  (regulated  un^  Subtitle  I) 
are  subject  to  dual  jurisdicticm  fixnn 
Subtitle  C  and  Subtitle  1,  EPA  is  today 
excluding  these  tanks  from  Subtitle  I 
regulation.  As  evidenced  by  the 
exclusion  of  substances  covered  under 
Subtitle  C  within  the  statutcuy  definition 
of  “regulated  substance,”  the  Agency 
believes  that  this  exemption  is 
consistent  with  Congressional  intent  not 
to  have  redundant  requirements  under 
these  two  programs.  Because  of  the 
continued  coverage  of  these  tanks  by 
Subtitle  C,  the  exclusion  of  these  tanks 
from  Subtitle  I  regulations  will  not 
present  a  risk  to  human  health  and  the 
environment,  and,  thus.  Subtitle  I 
regulation  is  not  “necesssuy  to  protect 
human  health  and  the  environment” 

Several  commenters  pointed  out  that 
in  the  proposed  rule  this  exclusion 
applied  only  to  mixtures  of  hazardous 


wastes  and  hazardous  substances.  This 
wording  would  subject  tanks  that 
contain  mixtures  of  hazardous  wastes 
and  petroleum  to  regulation  under  both 
Subtitle  C  and  Subtitle  I.  'The 
commenters  requested  that  the  wording 
be  changed  so  Aat  all  mixtures  with 
hazardous  wastes  regulated  under 
Subtitle  C  would  be  excluded  from  these 
regulations. 

The  original  wording  in  the  proposal 
was  based  upon  the  statutory 
jurisdiction  of  the  program.  Under 
section  9001(2)(A),  the  exclusion  of 
tanks  regulated  under  Subtitle  C 
pertains  only  to  tanks  containing 
hazardous  substances,  not  to  tanks 
containing  petroleum.  EPA,  however, 
agrees  with  the  commenters  that  dual 
regulation  of  tanks  containing  hazardous 
wastes  and  petroleum  is  not  necessary 
and  has  changed  the  wording  of  this 
exclusion  appropriately.  'This  exclusion 
now  applies  to  ail  tanks  subject  to 
regulation  under  Subtitle  C  ^at  contain 
mixtures  of  hazardous  wastes  and  either 
petroleum  or  non-petroleum  regulated 
substances. 

b.  Equipment  and  Machinery  That 
Contain  Regulated  Substances  for 
Operational  Purposes.  Equipment  and 
machinery  that  contain  regulated 
substances  for  operational  purposes, 
such  as  hydraulic  lift  tanks  and 
electrical  equipment,  are  excluded  from 
today’s  regulations.  These  specific  tank 
categories  were  deferred  fi'om  regulation 
in  the  proposal,  and  the  Agency 
requested  comments  on  whether,  and  to 
what  extent,  these  tanks  should  be 
subject  to  regulation  under  the  UST 
program.  Several  commenters 
responded  to  this  request  and  gave 
several  reasons  why  these  tanks  should 
not  be  regulated  as  USTs.  Their 
comments  included  three  main  points: 
'The  tanks  are  self-monitoring;  the  tanks 
pose  a  minimal  ri^  to  human  health  and 
the  environment;  and  there  have  been 
few  leaks. 

Because  these  tanks  contain  regulated 
substances  solely  for  operational 
purposes,  the  commenters  argued  that 
the  loss  of  regulated  substance  would  be 
accompanied  by  faulty  operation  of  the 
equipment  or  machinery  and  thus  the 
equipment  is  “self-monitoring.”  Second, 
the  threat  to  human  health  and  the 
environment  was  judged  to  be  minimal 
because  the  tanks  contain  small 
amounts  of  regulated  substances.  Also, 
the  commenters  said  that  these  devices 
rarely  leak.  Data  submitted  for  leaks 
from  electrical  equipment,  for  example, 
show  a  leak  incidence  much  lower  than 
that  for  other  types  of  tanks  such  as 
those  at  service  stations. 
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This  category  of  tanks  includes 
hydraulic  lifts  and  electrical  equipment. 
Although  commenters  did  not  suggest 
other  speciHc  types  of  tanks  that  would 
fall  within  this  class,  EPA  believes  that 
other  tanks  of  this  type  would  also  be 
included,  provided  that  the  tanks  meet 
two  major  criteria:  The  equipment  or 
machinery  contains  small  amounts  of 
regulated  substances  solely  for 
operational  purposes;  and  a  loss  of 
regulated  substance  is  accompanied  by 
faulty  operation  of  the  equipment  or 
machinery,  such  that  a  loss  of  fluid 
causes  knowledge  of  the  loss. 

In  excluding  this  category  of  tanks, 
the  Agency  agrees  with  the  commenters 
that  these  types  of  tank  systems  pose  a 
relatively  low  level  of  risk  compared  to 
other  types  of  storage  tanks  for  the 
reasons  given  above.  Moreover,  the 
Agency  recognizes  that  these  tanks, 
although  within  Subtitle  I  jurisdiction, 
are  not  central  to  the  Congressional 
concerns  that  created  this  program. 

Thus,  regulation  of  these  tank  systems 
appears  at  this  time  to  be  unnecessary 
under  section  9003(a). 

EPA  also  believes  that  this  potentially 
overwhelming  large  universe  would 
require  considerable  effort  on  the  part  of 
implementing  agencies  even  for  just 
notification,  with  very  little  discemable 
environmental  benefit.  For  example,  the 
universe  of  hydraulic  lift  tanks  alone 
has  been  estimated  at  350,000  to  600,000 
lifts.  These  figures  do  not  include 
elevator  lifts.  Regulation  of  these  types 
of  tanks  would  unnecessarily  divert 
implementing  agency  resources  from 
other,  more  serious  health  threats. 
Therefore,  today's  ffnal  rule  excludes 
such  tanks. 

c.  Wastewater  Treatment  Tanks 
Regulated  Under  the  Clean  Water  Act. 
The  Agency  is  today  excluding  all 
wastewater  treatment  tanks,  including 
any  oil-water  separators,  that  are 
subject  to  regulation  under  either 
section  402  or  307(b]  of  the  Clean  Water 
Act  (CWA)  (33  U.S.C.  1151  and 
following).  'These  tanks,  including  tanks 
at  most  publicly  owned  treatment  works 
and  many  private  treatment  facilities, 
would  otherwise  be  subject  to  dual 
regulation.  Because  these  tanks  are 
subject  to  regulation  under  the  CWA, 
further  regulation  under  Subtitle  I  is 
unnecessary  to  protect  human  health 
and  the  environment  and  would  be 
inconsistent  with  section  1006(b)  of 
RCRA.  This  exclusion  is  analogous  to 
the  “wastewater  treatment  imit" 
exclusion  under  the  RCRA  Subtitle  C 
program  (see  40  CFR  260.10,  264.1,  and 
265.1). 

In  addition,  tanks  that  treat 
wastewater  or  storm  water,  but  which 
are  not  covered  by  the  applicable 


sections  of  the  CWA,  are  being  deferred 
from  today's  ffnal  regulations.  Such 
tanks  might  include  many  oil-water 
separators  found  at  various  facilities. 
Further  discussion  of  these  tanks  can  be 
found  under  the  deferral  section  of  this 
preamble. 

d.  De  Minimis  Exclusions.  Today's 
final  rule  has  been  modified  to  exclude 
the  following  tanks:  (1)  Those  that  have 
a  capacity  of  less  than  110  gallons;  (2) 
those  holding  a  very  low  concentration 
of  regulated  substances;  and  (3)  those 
that  serve  as  emergency  backup  tanks, 
hold  regulated  substances  for  only  a 
short  period  of  time,  and  are 
expeditiously  emptied  after  use. 

"The  statutory  definition  of  tank 
includes  all  devices  that  “contain  an 
accumulation  of  regulated  substances.” 
Although  legislative  history  provides  no 
guidance  on  the  meaning  of  the  phrase 
“accumulation  of  regulated  substances,” 
the  Agency  believes  the  statutory 
language  provides  some  flexibility  to 
deffne  the  universe  of  regulated  facilities 
in  a  manner  that  focuses  regulatory 
resources  on  the  tanks  posing 
substantial  risk  from  storage  of 
regulated  substances  and,  thereby, 
fosters  development  of  a  program  that 
most  effectively  protects  human  health 
and  the  environment.  Thus,  sections 
9001  and  9003(a)  authorize  EPA  to 
exclude  from  its  regulations  tanks 
containing  de  minimis  amounts  of 
regulated  substances.  EPA  requested 
comment  in  the  proposed  rule 
concerning  de  minimis  exclusion 
criteria. 

A  number  of  comments  addressed  the 
issue  of  including  a  de  minimis 
exclusion  in  the  rule  for  tanks  that  hold 
a  small  quantity  of  regulated 
substances.  The  overwhelming  majority 
of  the  commenters  believed  that  such  an 
exclusion  should  be  part  of  the  ffnal 
rule.  Some  commenters  suggested  that  a 
small-capacity  exclusion  would  reduce 
the  regulatory  burden  on  the 
implementing  agencies  and,  thus,  result 
in  a  more  effective  program.  Some 
commenters  believed  ^at  a  small- 
capacity  exclusion  was  justiffed  because 
small  quantities  of  regulated  substances 
pose  less  of  a  health  risk  than  do  larger 
quantities. 

In  deciding  to  include  a  regulatory 
exclusion  for  tanks  that  contain  small 
quantities  of  regulated  substances  in 
today's  rule,  the  Agency  had  to  balance 
the  benefits  and  drawbacks  of  such  an 
exclusion.  The  Agency  agrees  with  the 
commenters  who  thought  that  without 
an  exclusion  such  as  this,  the  regulated 
universe  could  be  overwhelmingly  large. 
Such  a  large  universe  would  require 
considerable  efforts  by  the 
implementing  authorities  even  for 


notification,  diverting  their  attention 
away  from  other,  more  potentially 
environmentally  hazardous  classes  of 
tanks.  The  Agency  agrees  that  small 
tanks  pose  less  danger  to  the 
environment  than  larger  tanks, 
generally,  due  to  the  smaller  quantity  of 
regulated  substances  available  to  leak. 

In  certain  cases,  however,  the 
mismanagement  of  even  small  quantities 
of  regulated  substances  could  pose 
serious  danger  to  human  health  and  the 
environment.  Nevertheless,  the  Agency 
has  decided  that  the  detriments  of 
attempting  to  regulate  these  small  tanks 
greatly  outweigh  any  potential  benefits 
from  regulation  of  this  class  of  tank  and 
has,  therefore,  adopted  this  exclusion. 

Several  comments  were  received  with 
suggested  sizes  for  a  de  minimis  cutoff. 
These  sizes  ranged  from  100  gallons  to 
5,000  gallons.  State  and  local  agencies 
with  de  minimis  exclusions  use  cutoffs 
that  range  from  60  to  2,100  gallons. 
Because  it  was  apparent  that  there  was 
no  standard  size  for  the  de  minimis 
exclusion,  the  Agency  chose  the  size 
limit  of  110  gallons  capacity.  According 
to  one  commenter,  this  size  is  below  the 
smallest  petroleum  product  tank 
routinely  mass  produced  (275  gallons), 
and  a  110-gallon  level  coincides  with  the 
Department  of  Transportation  definition 
for  minimum  portable  tank  for  the 
transportation  of  hazardous  materials. 
Tanks  likely  to  be  exempted  under  this 
exclusion  include  many  small  sumps 
and  other  atypical  tanks. 

The  Agency  is  also  today  excluding 
tanks  that  contain  de  minimis 
concentrations  of  regulated  substances. 
Because  “an  accumulation  of  regulated 
substances”  could  include  within  the 
regulated  universe  USTs  holding 
regulated  substances  in  any  amount,  no 
matter  how  small,  the  regulated  universe 
could  include  a  vast  number  of  tanks 
that  contain  regulated  substances  only 
in  small  concentrations.  These  very 
small  concentrations  could  occur 
accidentally  (through  contamination)  or 
by  design  (for  example,  underground 
tanks  storing  food  that  contains  a 
preservative  that  is  a  regulated 
substance).  The  Agency  has  not 
included  a  specific  percentage  threshold 
as  the  de  minimis  cutoff  because  of  the 
many  difficulties  with  measuring  tank 
contents  for  low  concentrations.  Instead, 
on  a  case-by-case  basis,  the 
implementing  agencies  will  determine  if 
tanks  that  hold  very  low  concentrations 
of  regulated  substances  are  excluded  via 
the  de  minimis  concentration  rationale. 
Tanks  that  are  likely  to  meet  this  criteria 
include  those  that  are  used  to  treat 
storm  water  and  municipal  wastewater, 
tanks  that  store  potable  water  that  has 
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been  treated  with  chlorine,  and  in- 
ground  swimming  pools.  EPA  believes 
that  such  tanks  pose  a  minimal  threat  to 
human  health  and  the  environment,  and 
the  inclusion  of  such  tanks  in  the 
regulated  universe  would  impose  an 
undue  burden  on  the  implementing 
agencies  because  of  the  potentially  large 
numbers  of  such  tanks.  Other  types  of 
tanks  with  very  low  concentrations  of 
regulated  substances  may  also  be 
excluded. 

The  third  de  minimis  exclusion 
included  in  today’s  rule  pertains  to 
tanks  that  are  emergency  spill 
protection  tanks  or  overflow  tanks,  and 
are  emptied  expeditiously  following  use. 
This  exclusion  is  analogous  to  the 
exclusion  for  emergency  response 
treatment  and  containment  under  the 
RCRA  Subtitle  C  program  (see  40  CFR 
264.1  and  265.1).  Included  in  this 
category  are  many  types  of  sumps  and 
secondary  barrier  tanks.  This  exclusion 
does  not  specify  a  maximum  time  a  tank 
may  hold  material,  but  applies  only  to 
tanks  that  are  rarely  used  and  are 
emptied  shortly  after  use.  The  purpose 
of  this  exemption  is  to  allow  appropriate 
immediate  response  to  emergency 
situations.  These  tanks  are  used  for 
temporary  storage  of  substances  in 
response  to  a  leak,  spill,  or  other 
unplanned  occurrences.  Regulation  of 
such  tanks  is  unnecessary  because  they 
are  rarely  used  and  expeditiously 
emptied  and,  therefore,  are  unlikely  to 
have  any  long-term  leaks.  Many  of  these 
tanks  may  also  be  able  to  be  visually 
inspected  because  they  rarely  hold 
regulated  substances.  Several 
commenters  expressed  concern  that  the 
way  the  proposed  rule  was  written,  the 
Agency  may  have  been  requiring  inhnite 
layers  of  secondary  containment.  For 
example,  in  the  proposal,  an  UST 
system  was  defined  to  include  a 
secondary  containment  system,  but 
there  were  references  to  requiring 
secondary  containment  for  a  hazardous 
substance  UST  system.  Thus,  it 
appeared  that  secondary  containment 
was  required  to  surround  secondary 
containment.  By  including  this  exclusion 
in  the  final  rule,  the  Agency  believes 
that  any  potential  confusion  regarding 
the  need  for  secondary  barriers 
(containment)  for  secondary  barrier 
(containment)  systems  has  now  been 
eliminated. 

Sumps  designed  to  store  petroleum  or 
hazardous  substances  during  periodic 
cleaning  or  maintenance  of  machinery 
or  equipment  are  not  included  in  this 
exclusion.  An  example  of  this  type  of 
sump  is  turbine  oil  sumps  that  are  used 
during  maintenance  of  electric  power 
generation  turbines. 


3.  Deferral  of  Regulations 

In  the  proposal  preamble  (52  FR 
12687),  ^A  discussed  its  proposed 
deferral  of  requirements  for  the 
following  categories  of  UST  systems: 
wastewater  treatment  tanks,  sumps, 
systems  containing  used  oil,  systems 
containing  radioactive  waste,  systems 
containing  electrical  equipment, 
underground  bulk  storage  tanks,  and 
hydraulic  lift  tanks.  The  Agency 
requested  comments  on  whether  the 
deferrals  were  appropriate  for  each 
category  and,  if  not,  what  regulations 
would  be  necessary. 

In  today’s  Hnal  rule,  the  Agency  has 
revised  the  proposal  in  several  ways.  As 
a  result  of  these  revisions,  tanks  in  some 
of  these  categories  will  fall  within  the 
scope  of  the  regulatory  exclusions 
described  above,  some  will  be  subject  to 
full  regulation,  and  some  will  continue 
to  be  deferred  from  regulation.  Tanks 
that  are  deferred  rather  than  excluded 
are  subject  to  interim  UST  requirements, 
but  excluded  tanks  are  not  subject  to 
any  regulatory  requirements.  These 
revisions  are  briefly  summarized  below: 

•  Wastewater  treatment  tanks  now 
fall  under  two  parts  of  today’s  Hnal  rule. 
Wastewater  treatment  tanks,  including 
oil-water  separators,  that  fall  under  the 
jurisdiction  of  section  402  or  307(b)  of 
the  CWA  are  excluded  from  today’s 
regulatory  requirements  (as  discussed 
above  in  IV.A.2.).  The  remaining 
wastewater  treatment  tanks  continue  to 
be  deferred  from  Subparts  B,  C,  D,  E  and 
G  of  today’s  regulations,  but  are  subject 
to  interim  requirements  under  Subpart  A 
and  corrective  action  under  Subpart  F. 

•  Many  sumps  are  excluded  horn 
regulation  under  the  CWA-regulated 
wastewater  treatment  exclusion,  and 
others  via  one  or  more  of  the  de  minimis 
exclusions;  others  may  be  excluded  as 
part  of  the  statutory  exclusion  for  storm¬ 
water  and  wastewater  collection 
systems.  Many  of  those  that  are  not 
excluded  continue  to  be  deferred  horn 
Subparts  B,  C,  D,  E  and  G  under  the 
"neld-constructed  tank”  deferral.  Such 
UST  systems  are  subject  to  the  interim 
prohibition  under  Subpart  A  and 
corrective  action  under  Subpart  F. 
Sumps  that  are  neither  excluded  nor 
deferred  from  regulation  are  subject  to 
today’s  regulation. 

•  Field-constructed  tanks,  which 
include  many  tanks  classified  as 
underground  bulk  storage  tanks  in  the 
proposal,  are  deferred  horn  Subparts  B, 
C,  D,  E  and  G  but  are  subject  to  interim 
requirements  under  Subpart  A  and 
corrective  action  under  Subpart  F. 

•  UST  systems  that  contain 
radioactive  wastes  and  other 
radioactive  materials  have  been 


deferred  from  Subparts  B,  C,  D,  E  and  G 
but  are  subject  to  interim  requirements 
under  Subpart  A  and  corrective  action 
imder  Subpart  F. 

•  UST  systems  containing  electrical 
equipment  and  hydraulic  lift  tanks, 
which  had  been  deferred  in  the 
proposal,  are  both  examples  of 
equipment  or  machinery  using  regulated 
substances  for  operational  piuposes.  As 
discussed  above  in  rV.A.2.,  bo&  types  of 
tanks  have  been  excluded  horn 
regulation  under  Subtitle  I. 

•  Tanks  containing  used  oil  are  no 
longer  deferred  but  are  subject  to  full 
regulation  under  today’s  hnal  rule. 

Today’s  final  rule  also  includes 
deferral  of  some  subparts  of  the 
regulations  for  the  following  additional 
categories  of  tanks: 

•  Airport  hydrant  fueling  systems  and 
tanks  storing  diesel  fuel  for  emergency 
power  generation  at  plants  regulated  by 
the  Nuclear  Regulatory  Commission  are 
deferred  horn  the  technical  standards 
set  forth  in  Subparts  B,  C,  D,  E  and  G 
but  are  subject  to  interim  requirements 
under  Subpart  A  and  corrective  action 
under  Subpart  F. 

•  UST  systems  that  store  fuel  solely 
for  use  by  emergency  power  generators 
are  deferred  from  the  release  detection 
requirements  under  Subtitle  D.  All  other 
regulatory  requirements  apply  to  these 
tanks. 

EPA’s  decisionmaking  on  these 
various  tank  types  is  discussed  in  more 
detail  in  the  sections  below. 

a.  Wastewater  Treatment  Tanks.  In 
the  proposal,  EPA  deferred  wastewater 
treatment  tanks  from  UST  regulation  in 
order  to  gather  more  information  on  the 
need  to  regulate  these  tanks  and  the 
appropriate  type  of  regulation.  EPA 
included  oil-water  separators  (which  are 
considered  treatment  tanks)  within  the 
scope  of  wastewater  treatment  tanks. 

Ln  the  proposal  preamble,  EPA 
specifrcally  requested  comments  on 
whether  wastewater  treatment  tanks 
should  be  regulated  under  Subtitle  I  (52 
FR  12687).  Almost  all  comments 
submitted  were  opposed  to  regulating 
wastewater  treatment  tanks  under  UST 
regulations.  The  commenters  stated  that 
wastewater  treatment  tanks  are  process 
devices  and  flow-through  process  tanks, 
not  storage  tanks:  thus,  they  should  not 
be  regulated  under  the  UST  program. 
Several  commenters  also  stated  that 
wastewater  treatment  tanks  contain 
large  volumes  of  water  and  only  small 
amounts  of  oil  or  hazardous  materials 
and,  thus,  pose  no  major  threat  to 
human  health  or  the  environment.  It  was 
also  stated  that  wastewater  treatment 
tanks  that  are  currently  excluded  by 
RCRA  are,  however,  currently  covered 
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by  the  CWA.  They  should  not,  therefore, 
be  regulated  under  UST  regulations.  In 
addition,  several  commenters  pointed 
out  that  if  wastewater  treatment  tanks 
were  to  be  included  in  the  final  rule, 
there  is  presently  no  practical  method  of 
performing  a  tightness  test  on  these 
tanks  because  the  tanks  are  typically 
open  to  the  atmosphere.  Inventory 
reconciliation  is  not  feasible  because  the 
very  high  throughput  would  require 
more  accurate  metering  than  is  currently 
available. 

EPA  does  not  agree  with  the 
commenters  who  argued  that 
wastewater  treatment  tanks  are  outside 
the  scope  of  Subtitle  I  as  “flow-through 
process  tanks”  or  part  of  a  storm-water 
or  wastewater  collection  system,  which 
are  excluded  from  the  jurisdiction  of  this 
program  under  section  9001(1). 
Wastewater  treatment  tanks  are  not 
part  of  a  production  process,  nor  are 
they  part  of  a  collection  system.  See 
section  IV.A.2.  for  further  discussion  of 
the  scope  of  the  flow-through  process 
tank  and  storm-water  and  wastewater 
collection  system  exclusions.  EPA  does, 
however,  agree  with  commenters  that 
the  universe  of  treatment  tanks  could 
add  a  large  administrative  burden  that 
could  reduce  the  ability  of  the 
implementing  agencies  to  regulate  more 
serious  threats  to  the  environment 

After  review  of  all  available 
information,  EPA  now  believes  that 
wastewater  treatment  tanks  that  are 
currently  covered  by  sections  402  and 
307(b)  of  the  CWA  should  be  excluded 
from  UST  regulations  as  discussed  in 
the  previous  section.  In  addition,  some 
of  these  treatment  devices,  such  as 
those  treating  municipal  sewage, 
t3rpically  contain  de  minimis 
concentrations  of  regulated  substances  ' 
and  are  therefore  excluded  under 
today's  rule. 

Wastewater  treatment  tanks  not 
covered  by  the  CWA  or  otherwise 
excluded  will  continue  to  be  deferred 
imder  these  regulations.  Oil-water 
separators  and  other  similar  treatment 
devices  fall  under  the  definition  of 
“wastewater  treatment  tank"  under 
today's  rule.  The  deferral  for  those 
wastewater  treatment  tanks  not 
regulated  by  the  CWA  reflects  the 
Agency's  uncertainty  regarding  the 
nature  of  this  tank  population  and  the 
appropriateness  of  some  of  the  UST 
regulations  for  these  tanks.  For  example, 
some  types  of  leak  detection  (such  as 
tightness  testing)  and  inventory 
reconciliation  would  not  appear  to  apply 
to  treatment  tanks. 

b.  Sumps.  In  the  preamble  of  the 
proposal  (52  FR 12687),  the  Agency 
requested  that  commenters  submit 
information  on  the  number,  location. 


and  substances  stored  in  siunps;  how 
sumps  are  protected  to  prevent  releases 
fi'om  occurring;  leak  history;  and 
whether  the  proposed  UST  regulations 
would  be  appropriate  for  sumps.  Most  of 
the  commenters  who  responded 
believed  that  regulations  for  sumps 
should  continue  to  be  deferred  because 
sumps  are  small,  temporary  storage 
facilities  that  are  fi'equently  visually 
monitored  and  that  contain  mostly 
water  and  only  small  amounts  of 
petroleum  or  hazardous  substances. 

Also,  commenters  stated  that  regulation 
of  sumps  would  pose  an  unmanageable 
regulatory  burden  for  the  implementing 
agencies  and  would  require  an 
individualized  approach  for  each 
location.  Some  commenters  suggested 
that  de  minimis  size,  time,  and 
throughput  exclusions  be  developed  to 
prevent  sumps  from  becoming  subject  to 
the  regulations.  The  only  commenters 
who  supported  regulation  of  sumps  did 
not  believe  that  Subtitle  I  was  the 
appropriate  regulatory  authority. 

Although  commenters  did  not  submit 
data  that  would  enable  EPA  to 
determine  the  total  number  of  sumps 
nationwide,  the  Agency  realizes  that  the 
munber  of  sumps  potentially  subject  to 
Subtitle  I  is  very  large  and  could  pose  an 
unmanageable  regulatory  burden.  In 
addition,  the  Agency  agrees  with  the 
commenters  that  many  sumps  are  small, 
temporary  storage  facilities  that  contain 
only  smcdl  amounts  of  petroleum  or 
hazardous  substances.  No  information 
was  submitted  concerning  whether 
sumps  pose  a  significant  threat  to 
human  health  or  the  environment. 

As  discussed  above,  today's  final  rule 
contains  de  minimis  size,  time,  and 
concentration  exclusions  that  are 
expected  to  apply  to  many  sumps.  Also, 
sumps  that  are  part  of  a  storm-water  or 
wastewater  collection  system  are 
excluded  by  statute  fix)m  UST 
regulations.  These  exclusions  will  allow 
the  implementing  agencies  to  focus  their 
resources  on  UST  systems  that  are  a 
more  significant  threat  to  the 
environment  and  human  health.  The 
Agency  believes,  however,  that  large 
sumps  that  contain  significant  quantities 
of  regulated  substances  over  a  period  of 
time  do  not  warrant  such  exclusion, 
because  they  are  indistinguishable  fi*om 
other  regulated  tanks.  Therefore: 
factory-built  sumps  are  subject  to  all 
requirements  under  today's  final  rule  if 
they  are  not  subject  to  any  other 
exdusion.  Field-constructed  tanks, 
including  field-constructed  sumps,  are 
deferred  until  information  can  be 
obtained  on  what  regulations  (if  any) 
are  appropriate  for  these  systems  as 
discussed  in  the  following  section. 


Therefore,  the  final  rule  no  longer 
contains  a  deferral  for  sumps. 

c.  Field-Constructed  Tanks.  In  the 
proposal  preamble,  EPA  specifically 
requested  comments  concerning  the 
applicability  of  Subtitle  I  (52  FR  12688) 
to  underground  bulk  storage  tanks 
(UBSTs).  In  the  proposal  preamble,  EPA 
considered  UBSTs  as  those  tanks  whose 
total  capacity  was  20,000  gallons  or 
greater.  Several  commenters  stated  their 
belief  that  because  UBSTs  pose  a  major 
environmental  concern  and  are  closely 
related  to  other  USTs,  they  should  be 
regulated  under  Subtitle  I  in  the  final 
rule.  It  was  also  stated  by  some 
commenters  that  secondary  containment 
of  UBSTs  is  feasible  and  other  existing 
leak  detection  methods  are  applicable  to 
UBSTs.  On  the  other  hand,  there  were 
some  commenters  who  opposed  the 
inclusion  of  UBSTs  in  the  regulation 
stating  that  the  differences  between 
UBSTs  and  normal  USTs  are  too  great 
and  that  many  leak  detection  and  leak 
prevention  methods  are  not  applicable 
to  UBSTs.  There  were  also  requests  by 
some  commenters  that  the  definition  of 
UBST  be  clarified  and  included  not  only 
in  the  preamble  but  also  in  the  final 
regulation. 

After  reviewing  the  comments,  EPA 
has  modified  the  deferral  of  UBSTs  to  a 
deferral  for  tanks  that  are  field- 
constructed.  Although  many  bulk  tanks 
are  expected  to  be  deferred  because 
they  are  field-constructed,  the  capacity 
of  these  tanks  no  longer  determines  their 
regulatory  status. 

Field-constructed  tanks  are  usually 
constructed  of  steel  or  concrete,  shaped 
like  flat  vertical  cylinders,  and  have  a 
capacity  of  greater  than  50,000  gallons. 

In  contrast,  factory-constructed  bulk 
tanks  are  typically  long,  horizontal 
cylinders  and  are  less  than  12  feet  in 
diameter.  Tanks  that  are  principally 
factory-built  but  are  assembled  in  the 
field  are  considered  factory-built  tanks. 
For  example,  welding  two  halves  of  a 
factory-constructed  tank  together  in  the 
field  does  not  qualify  the  tank  as  a  field- 
constructed  tank. 

The  deferral  of  regulation  for  field- 
constructed  tanks  is  largely  based  on 
the  fact  that  design  and  construction 
methods  for  field-constructed  tanks  are 
different  fit)m  those  for  factory-built 
tanks.  EPA  has  not  had  sufficient  time  to 
develop  appropriate  regulations  related 
to  design  and  construction  for  such 
tanks. 

Comment  was  divided  on  the 
applicability  of  present  leak  detection 
and  leak  prevention  methods  to  bulk 
tanks.  Some  commenters  argued  that 
existing  leak  detection  methods  are 
applicable  to  UBSTs,  while  others  stated 
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that  the  differences  between  UBSTs  and 
normal  USTs  are  too  great  to  use  most 
presently  available  leak  detection  and 
prevention  methods  for  such  tanks.  EPA 
believes  that  the  division  of  bulk  tanks 
into  field-constructed  and  factory-built 
tanks  simplifies  this  issue. 

EPA  believes  that  because  of  the 
different  design  and  construction 
methods  used  for  field-constructed 
tanks,  as  well  as  the  very  large  size  of 
some  field-constructed  tanks,  the 
majority  of  the  leak  detection  methods 
presently  available  do  not  work  for  such 
tanks.  Leak  prevention  methods  may 
also  differ  for  such  tanks.  The  deferral 
for  these  tanks  is  due  in  part  to  this 
restricted  availability  of  appropriate 
leak  detection  methods. 

By  contrast,  EPA  believes  that 
currently  available  leak  detection 
methods  are  applicable  to  factory-built 
tanks.  Factory-built  tanks,  even  Uiose 
that  are  very  large,  generally  conform  to 
standard  design  and  construction 
methods  that  allow  the  use  of  widely 
available  leak  detection  methods. 

EPA  agrees  with  commenters  that 
tanks  that  hold  large  amounts  of 
regulated  substances  do  pose  a 
relatively  larger  potential  danger  to 
human  health  and  the  environment  than 
other,  smaller  tanks.  However,  imtil 
regulations  are  developed  to  govern 
design  and  construction  of  field- 
constructed  tanks,  they  will  be  deferred. 

d.  Systems  Containing  Radioactive 
Materials.  At  proposal,  the  Agency 
requested  comment  on  the  issue  of 
whether  tanks  containing  radioactive 
materials,  including  high-level 
radioactive  waste  and  tanks  containing 
mixtures  of  low-level  radioactive  waste 
and  other  materials,  should  meet  the 
proposed  standards  or  whether  separate 
standards  should  be  developed.  No 
conunenters  supported  regulation  of 
these  USTs  under  Subtitle  I.  The 
commenters  stated  that  radioactive 
waste  and  materials  tanks  at  nuclear 
facilities  are  regulated  by  the  Nuclear 
Regulatory  Commission  (10  CFR  50.34a) 
and  that  further  regulation  of  these 
tanks  under  Subtitle  I  would  be 
duplicative  and  possibly  inconsistent. 
One  commenter  noted  that  these  tanks 
are  typically  made  of  stainless  steel  and 
have  a  capacity  of  approximately  1,000 
gallons.  The  tanks  are  pressure  tested 
before  the  nuclear  facility  is  licensed  to 
operate  and  are  retested  every  10  years. 
In  addition,  they  are  constantly 
monitored  for  loss  of  pressure  and 
radiation  leakage.  Commenters  also 
noted  that  the  current  Department  of 
Energy  management  program  for  tanks 
containing  high-level  radioactive  waste 
is  as  stringent  as,  and  in  some  cases 
exceeds,  Ae  proposed  UST  rule. 


Because  tanks  containing  radioactive 
wastes  and  other  radioactive  materials 
at  nuclear  facilities  are  regulated  by  the 
Nuclear  Regulatory  Commission,  these 
tanks  could  be  subject  to  overlapping 
jurisdiction  under  Subtitle  I  and  the 
Atomic  Energy  Act  of  1954  (42  U,S.C. 

2011  and  following).  The  Agency, 
however,  lacks  complete  information  on 
whether  these  regulations  fully  cover  all 
appropriate  areas  addressed  under 
Subtitle  1.  The  Agency,  therefore,  is 
deferring  regulation  of  these  tank 
systems  until  more  information  can  be 
gathered. 

e.  Systems  Containing  Electrical 
Equipment.  Under  the  proposed 
definition  of  “tank,”  large  numbers  of 
utility  units  in  urban  and  residential 
areas  (e.g.,  underground  transmission 
cables  and  vaulted  transformers  for 
large  trunk  lines)  could  be  subject  to 
regulation.  At  the  time  of  the  proposal, 
the  Agency  deferred  regulation  of  these 
structures  based  on  its  belief  that 
inclusion  of  these  structures  in  the  UST 
program  would  be  impractical  and 
unnecessary.  EPA  requested  that 
commenters  submit  information  on  the 
munber,  location,  and  substances  stored 
in  these  units;  how  they  are  protected  to 
prevent  releases;  leak  history;  and 
whether  the  proposed  regulations  would 
be  appropriate  for  these  units. 

All  of  the  commenters  in  this  area 
were  opposed  to  inclusion  of  electrical 
equipment  structiires  in  the  UST 
program.  The  commenters  stated  that 
these  units  are  not  primarily  used  for 
storage  and  that  the  utilities  industry 
already  takes  many  precautions  to 
prevent  releases.  Dielectric  fluids, 
typically  naphthenic  mineral  oil  and 
synthetic  fluids  such  as  polybutene  or 
alkylbenzene,  are  used  in  undergroimd 
cable  piping  and  vaulted  transformers  to 
prevent  the  cables  and  transformers 
fiom  overheating.  Underground  cable 
piping  is  cathodically  protected  and  is 
coated  to  prevent  corrosion.  The  piping 
is  subjected  to  pressure  tests  both 
before  and  after  insertion  of  the  cable 
and  addition  of  the  dielectric  fluid. 
Electronic  monitors  at  the  utility’s 
control  center  indicate  potential 
releases  of  fluid  (i.e.,  when  the  required 
oil  pressure  cannot  be  supplied  by  the 
associated  pumping  station).  In  addition, 
transmission  line  routes  are  routinely 
inspected  to  identify  potential  sources  of 
piping  damage,  such  as  the  misuse  of 
construction  equipment.  Information 
submitted  by  commenters  showed  that 
from  1978  to  1985,  utilities  nationwide 
reported  an  average  of  less  than  1  leak 
per  100  circuit  miles  of  cable.  In  1985, 
there  were  23  reported  leaks  involving 
low-pressure  systems  and  6  reported 
leaks  involving  high-pressure  systems. 


Of  the  low  pressure  system  leaks,  only 
one  occurred  belowground. 

The  Agency  believes  that  there  are 
already  strong  incentives  for  the  utilities 
industry  to  prevent  releases  from 
underground  equipment  because  these 
leaks  could  result  in  system 
malfunctions  and  widespread  power 
outages.  The  industry  has  developed 
release  response  procedures  for 
notification,  containment,  and  cleanup 
in  the  event  of  a  release.  In  addition, 
despite  its  widespread  use,  underground 
electrical  equipment  appears  to  pose  a 
minimal  threat  to  the  environment 
because  of  the  low  leak  incidence  for 
such  UST  systems.  Moreover,  many  of 
these  systems  also  fall  within  the 
statutory  exclusion  for  storage  tanks 
situated  on  or  above  the  floor  of 
underground  areas,  such  as  basements 
and  cellars.  Therefore,  to  allow  the 
implementing  agencies  to  focus  their 
limited  resources  on  more  significant 
potential  threats,  the  Agency  has 
decided  to  exclude  underground 
electrical  equipment  from  the  final  rule 
as  equipment  and  machinery  that 
contain  regulated  substances  solely  for 
operational  purposes. 

f.  Hydraulic  Lift  Tanks.  In  the 
proposal  preamble,  EPA  deferred  the 
application  of  the  proposed  technical 
standards  to  hydraulic  lift  tanks; 
however,  these  tanks  would  have  been 
subject  to  Subparts  F  and  G  of  the 
proposed  rule  (i.e.,  corrective  action). 
“Hydraulic  lift  tanks”  are  those  tanks 
used  to  store  fluid  used  in  hydraulic  lifts 
at  service  stations  and  similar  devices 
such  as  lubrication  oil  reservoirs  for 
elevators.  After  review  of  all  available 
information,  EPA  has  now  decided  that, 
like  the  electrical  equipment  tanks 
discussed  above,  hydraulic  lift  tanks 
will  be  excluded  in  the  final  rule  as 
equipment  or  machinery  that  contain 
regulated  substances  solely  for 
operational  purposes. 

In  the  proposal  preamble,  EPA 
specifically  requested  comments  on 
whether  hydraulic  lift  tanks  should  be 
regulated,  and  if  regulated,  to  what 
extent  (52  FR 12689).  In  response, 
several  commenters  stated  that 
hydraulic  lift  tanks  should  not  be 
regulated  under  the  final  rule  because 
they  are  not  used  for  storage  and  many 
of  them  are  almost  completely 
aboveground.  It  was  suggested  by 
several  other  commenters  that  hydraulic 
lift  tanks  not  be  regulated  because  they 
pose  either  minimal  or  no  threat  to 
human  health  or  the  environment  and 
are  self-monitoring.  If  problems  do  arise, 
the  lifts  cease  to  operate  when  they  lose 
fluid.  It  was  also  mentioned  by  several 
commenters  that  due  to  the  location  of 
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hydraulic  lift  tanks  (e.gn  under 
buildings],  the  cost  impact  involved  in 
bringing  ihese  tanks  under  regulation 
would  be  substantial.  Finally,  several 
commenters  stated  that  the  inclusion  of 
hydraulic  lift  tanks  in  the  regulation 
would  cause  severe  impacts  on  the 
implementing  agency;  ttie  number  of 
hydraulic  lifts  has  been  estimated  at 
over  800,000.  Several  commenters 
suggested,  however,  that  special 
standards  be  developed  specifically  for 
hydraulic  lift  tanks.  It  was  also 
suggested  that  only  those  hydraulic  lift 
tanks  that  exceed  100  gallons  be 
regulated  under  the  final  rule. 

EPA  deferred  regulation  of  hydraulic 
lift  tanks  at  proposal  to  allow  time  to 
gather  additional  information  on  the 
subject.  In  the  preamble  to  the  proposal, 
however,  EPA  identified  several  reasons 
why,  based  on  preliminary  information, 
the  Agency  felt  that  regulation  of  such 
tanks  would  be  unnecessary.  After 
reviewing  all  comments  submitted,  EPA 
believes  that  it  is  appropriate  to  exclude 
all  hydraulic  lift  taaks  f^m  regulation. 
EPA  agrees  with  those  commenters  who 
stated  that  hydraulic  lift  tanks  pose  a 
minimal  threat  to  the  environment  and 
are  self-monitoring.  The  Agency  is  today 
excluding  these  types  of  tanks  as 
equipment  that  contains  regulated 
substances  solely  for  operational 
purposes  (see  section  IV.A.2.b.  above). 

g.  Used  Oil  USTs.  The  Agency 
proposed  to  defer  regulation  of  used  oil 
USTs.  The  Agency  indicated,  however, 
that  it  might  apply  the  proposed 
technical  standards  to  used  oil  USTs  in 
the  final  rule  following  public  comment 
on  the  appropriateness  of  the  technical 
standard  for  used  oil  USTs.  EPA 
considered  the  many  comments  received 
on  this  issue  and  has  decided  to  include 
used  oil  USTs  in  the  final  regulation. 
Public  comments  received  by  EPA  and 
proposed  revisions  to  the  final  rule  as 
they  relate  to  the  appropriateness  of  the 
technical  standards  for  used  oil  USTs 
are  discussed  below. 

In  the  preamble  to  the  proposed 
regulations,  EPA  requested  comments 
on  the  following  issues  relating  to  used 
oil: 

•  Are  the  petroleum  UST 
requirements  appropriate  for  recycled 
used  oil  and/or  used  oil  bound  for 
disposal? 

•  Do  the  minor  constituents  found  in 
used  oil  (such  as  water  and  metals)  alter 
the  appropriateness  of  the  requirements? 

•  Is  it  appropriate  to  have  different 
standards  fcM*  relatively  smaller  tanks, 
such  as  those  used  by  used  oil 
generators  and  burners,  than  for  larger 
tanks,  such  as  those  used  by  used  oil 
processors? 


In  addition,  EPA  also  requested  constituents  in  used  oil  make  it  more 

comment  on  the  impact  of  the  proposed  dangerous  than  other  petroleum 
regulations  on  the  recycling  of  used  oil.  ,k|^ducts. 

In  a  supplemental  Federal  Register  'riSrhe  Agency  agrees  with  those 
Notice  (52  FR  48638,  December  23, 1987),  ^*commenters  who  noted  that  used  oil 


EPA  requested  comment  on  the 
appropriateness  of  using  alternative 
methods  of  release  detection  for  used  oil 
USTs,  to  supplement  those  listed  in 
§  280.41  of  the  proposed  rule.  The 
Agency  specifically  requested  comments 
on  the  use  of  static  inventory  control  as 
a  method  of  release  detection  for 
smaller  used  oil  USTs.  This  request  was 
prompted  by  the  Agency’s  belief  that 
some  of  the  release  detection  methods 
proposed  in  §  280.41  may  not  be 
practical  or  efiective  for  used  oil  USTs 
due  to  the  physical  characteristics  of 
used  oil.  On  the  other  hand,  the  Agency 
believes  that  the  static  inventory 
method  of  release  detection  may  be  very 
effective  and  practical  for  use  with 
small  used  oil  USTs.  "Static  inventory 
control”  has  been  renamed  as  “manual 
tank  gauging”  in  the  final  rule  and  in  the 
rest  of  this  preamble’s  discussion  of  this 
method  of  release  detection. 

*1110  Agency  believes  that  the  risks 
associated  with  releases  from  used  oil 
USTs  may  be  different  fi-om  those  of 
other  USTs,  but  the  overall  level  of  risk 
is  similar  to  that  of  other  petroleum 
products.  Releases  from  used  oil  USTs 
may  be  less  likely  to  occur  than  from 
petroleum  USTs,  but  the  health  risks 
posed  may  potentially  be  greater 
because  of  the  possibility  of 
contaminants  in  the  used  oil.  The 
appropriateness  of  further  regulation, 
imder  RCRA  Subtitle  C,  will  be 
determined  by  results  of  studies 
currently  in  progress.  At  this  time,  the 
Agency  has  detennined  that  used  oil 
USTs  should  be  regulated  under  Subtitle 
I  because  there  is  evidence  of  leaks  that 
indicates  a  significant  threat  to  human 
health  and  the  environment 

In  reply  to  EPA’s  request  for 
comments  about  the  appropriateness  of 
the  proposed  regulation  for  used  oil 
USTs,  public  comment  was  divided. 
Several  commenters  stated  that  used  oil 
USTs  should  be  covered  by  Subtitle  1 
regulations  because  the  risk  to  ground 
water  was  essentially  the  same  as  for 
other  petroleum  products,  and  that 
management  of  all  underground  tanks  at 
a  facility  that  had  both  used  oil  tanks 
and  other  Subtitle.I  regulated  tanks  (e.g., 
a  service  station)  would  be  facilitated 
by  a  single,  inclusive  regulation  (Subtitle 
I).  In  contrast,  some  commenters  stated 
that  the  risk  from  used  oil  USTs  was 
insignificant  and,  thus,  used  oil  USTs 
should  permanently  be  exempted  frcmi 
regulation.  Others  stated  that  used  oil 
USTs  should  be  regulated  under  RCRA 
Subtitle  C  because  the  hazardous 


presents  risks  similar  to  other  petroleum 
products  and  that  Subtitle  I  regulations 
are  appropriate.  Today’s  final  rule 
reflects  this  by  applying  the  petroleum 
UST  requirements  to  used  oil  USTs,  with 
limited  exceptions  discussed  below. 
Releases  fi'om  both  used  oil  USTs  or 
other  petroleum  USTs  can  be  prevented, 
or  at  least  limited,  by  sound 
management  practices.  As  a  result,  the 
Agency  has  decided  to  require  used  oil 
USTs  to  meet  the  same  upgrading, 
operation  and  maintenance,  corrosion 
protection,  corrective  action,  and 
closure  requirements  that  are  applicable 
to  other  petroleum  USTs. 

The  Agency  received  comments 
requesting  an  exemption  from  Subtitle  I 
regulations  for  small  tanks. 
Recommended  cutoff  sizes  ranged  from 
100  to  3,000  gallons.  In  addition,  several 
commenters  also  requested  regulatory 
exemptions  for  small  vessels  used  to 
trap  used  oil,  as  well  as  tanks  holding 
regulated  substances  for  short  time 
periods.  As  discussed  above,  in  today’s 
final  rule  EPA  is  exempting  fi^m  the 
regulations  USTs  that  are  110  gallons  or 
less.  Thus,  small  traps  are  excluded 
from  regulation.  WiA  respect  to  tanks 
that  hold  regulated  substances  for  short 
periods  of  time,  today  s  rule  includes  an 
exemption  for  emergency  spill  collection 
tanks.  The  regulations  do,  however, 
apply  to  any  other  used  oil  USTs,  the 
majority  of  which  are  the  500-  and  550- 
gallon  tanks  often  found  at  gasoline 
service  stations.  Most  of  these  USTs  are 
old  and  are  believed  to  be  a  common 
source  of  releases  of  used  oil.  USTs  that 
contain  used  oil  that  is  used  as 
substitute  for  heating  oil  are  excluded. 

The  Agency  received  several 
comments  noting  particular 
characteristics  associated  with  used  oil 
or  used  oil  USTs  that  make  some  of  the 
proposed  technical  standards  in  Part  280 
inappropriate  for  used  oil  USTs  holding 
less  than  1,100  gallons.  In  response  to 
these  comments,  today’s  final  rule 
contains  different  requirements  for  small 
used  oil  USTs  in  two  areas:  Release 
detection  and  overfill/spill  protection. 
First,  with  respect  to  release  detection, 
many  commenters  noted  their  support 
for  manual  tank  gauging  (formerly  called 
“static  inventory  control”)  by  itself  as 
an  alternative  leak  detection  method  for 
used  oil  USTs.  Today’s  final  rule  allows 
the  use  of  this  alternative  release 
detection  method  as  the  sole  method  of 
release  detection  for  any  petroleum  UST 
with  a  capacity  of  550  gallons  or  less. 
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Manual  tank  gauging  may  be  used  in 
combination  with  periodic  tank 
tightness  testing  on  petroleum  tanks 
with  a  capacity  between  55  and  1,000 
gallons.  (These  provisions  are  discussed 
in  more  detail  in  section  IV Jl.  of  this 
preamble.l 

Today’s  final  rule  also  provides  an 
exemption  from  the  rule’s  spUl  and 
overfiH  protection  controls  for  USTa  that 
are  filled  in  small  increments.  (This  is 
also  discussed  in  more  detail  later  in 
this  preamble  under  spill  and  overfill 
prevention  for  new  UCTs.)  The  Agency 
agrees  with  the  commenters  that  used 
oil  USTs  diat  are  filled  manually  in 
small  increments  do  not  pose  the  same 
risk  to  human  health  and  the 
environment  from  spills  and  overfills  as 
other  USTs. 

The  Agency  received  additional 
comments  related  to  design  standards 
and  agrees  with  those  who  requested 
cathodic  protection  for  new  used  oil 
tanks.  In  addition,  EPA  is  requiring  that 
owners  and  t^ierators  upgrade  or 
replace  tiheir  used  oil  UCTs  according  to 
the  time  period  of  todajr’s  finid  rule  (10 
years).  EPA  disagrees,  however,  wiA 
dte  commenters  vidio  argued  that  these 
tanks  should  be  subject  to  secondary 
containment.  Because  the  physical  and 
chemical  characteristics  of  used  are 

similar  to  petroleum  products,  die 
release  detection  and  corrective  action 
technolo^es  should  be  sirailarly 
applicable  to  used  oil.  Thus,  the  final 
rule  subjects  used  oil  USTs  to  the 
release  detection  requirements 
applicable  to  petroleum  UST  systems 
rather  than  secondary  contaminant 
required  for  hazardous  substance  UST 
systems. 

b.  Airport  Hydrant  Fueling  Systems.  A 
number  commercial  airports  and 
airports  at  Department  of  Defense  bases 
use  hydrant  fueling  systems.  These 
systems  generally  consist  of  one  or  more 
bulk  storage  tanks  diat  may  be  either 
below  or  aboveground  and  that  are 
connected  by  underground  piping  to 
various  aircraft  fuel^  locations  on  the 
airport.  Hydrants,  otherwise  known  as 
fu^  dispensers,  are  connected  to  the 
pipe  networks  and  dispense  fuel  into 
aircraft.  These  systems  are,  in  some 
cases,  very  large  in  size  and  contain 
great  volumes  of  fuel.  Many  airports 
have  miles  of  piping,  which  is  typically  8 
to  24  inches  in  (hameter,  and  the  total 
capacity  the  systems  can  be  many 
millions  of  gallons. 

Through  a  brief  investigation  of  these 
systems,  the  Agency  believes  that  some 
of  these  systems  do  not  meet  the 
statutory  definition  of  an  UST  system, 
and  are  thus  outside  of  the  jurisdiction 
of  Subtitle  I.  Hydrant  systems  that  have 
aboveground  storage  tanks  are  not 


regulated  tank  systems  unless  10 
percent  or  more  of  the  capacity  of  the 
system  is  in  the  belowground  pipelines. 

However,  hydrant  systems  with 
belowground  storage  tanks  and  those 
with  aboveground  storage  tanks  but 
whose  pipelines  account  for  10  percent 
or  more  of  the  system’s  capacity  are 
within  to  Subtitle  I  jurisdiction  as  UST 
systems.  The  special  problems  posed  by 
requiring  hydrant  systems  to  meet  many 
of  the  requirements  in  today’s  final  rule 
have  motivated  the  Agency  to  look 
further  at  these  systems,  and  have  led  to 
today’s  deferral  of  regulations  for  these 
systems. 

The  Agency  continues  to  examine 
questions  regarding  the  construction, 
operation,  maintenance,  and  monitoring 
of  hydrant  systems.  Preliminary 
information  indicates  that  hydrant 
systems  t3n;ucally  have  cathodic 
protection,  and  are  monitored  for  leaks 
on  a  daily,  monthly,  and  annual  basis. 
Inventory  monitoring  is  often  used,  but 
the  sensitivity  of  this  technique  is  very 
limited  due  to  die  large  volume  these 
systems  typically  handle.  No  single  leak 
test  however,  appears  to  be  an  industry 
standard. 

Since  proposal,  the  Agency  has 
become  aware  of  several  leak  incidents 
from  hydrant  systems  that  resulted  in 
environmental  damage.  Because  of 
limited  mfbrmation  on  this  subject, 
however,  die  Agency  is  unt^ar  about 
the  extent  of  this  probleni.  In  addition, 
to  the  nateare  of  these  systems, 
especially  the  typically  large  amount  of 
piping,  certain  requirments  in  today’s 
rule  (suck  as  leek  detection  for  piping 
systems)  may  not  be  feasible  for 
hydrant  systems.  For  these  reasons,  the 
Agency  is  deferring  regulation  of 
Subparts  B,  C,  D,  E  and  G  for  alt  airport 
hydrant  systems,  including  the 
under^ound  tank  portkxw  cd  those 
systems,  to  allow  more  time  to  gather 
information. 

i.  Backup  Diesel  Tanks  at  Nuclear 
Facilities.  Following  publication  of  die 
proposed  regulations,  a  commenter 
raised  the  issue  of  the  applical^ty  of 
the  UST  regulations  to  tanks  at  ni^ear 
power  plants  that  store  diesel  fuel  for 
use  in  emergency  situations.  According 
to  the  commenter.  these  tanks  are 
already  extensively  regulated  by  the 
Nuclear  Regulatory  Commission  (NRC). 
and  further  regulatiui  by  EPA  co^d 
result  in  an  overly  burdensome  program 
if  the  regulations  were  inconsistent.  Not 
only  would  these  nuclear  facilities  be 
required  to  meet  dual  regulatory 
programs,  but  structural  changes  to  the 
systems  as  a  result  of  the  UST 
regulations  could  result  in  an 
amendment  to  the  plant’s  license, 
according  to  a  commenter.  The 


commenter  also  pointed  out  that  any 
shutdown  of  the  backup  fuel  system 
(e.g.,  for  retr(^tting)  coidd  result  in  the 
entire  nuclear  power  plant  being  shut 
down. 

The  Agency  is  today  deferring  the 
requirements  of  Subparts  B,  C.  D,  E  and 
G  for  these  tanks  pencMng  completion  of 
a  review  of  the  NRC  regulations  (10  CFR 
Part  50  Appendix  A)  governing  these 
tanks  to  determine  whether  further 
regulation  is  necessary  to  protect  human 
health  and  the  environment  or  would  be 
inconsistent  with  NRC  regulations  for 
proposes  of  section  1006.  If  this  research 
indicates  that  the  NRC  regulations  are 
not  adequate  or  are  not  as  complete  as 
the  UST  regulations,  EPA  may  require 
these  tanks  to  be  subject  to  SubtiUe  1 
regulations,  or  it  may  devdop  a  separate 
set  of  standards  applicable  to  this  class 
of  tank. 

j.  UST  Systems  Associated  with 
Emergency  Generators.  In  today’s  rule, 
EPA  is  (Merrtog  Subpart  D  requirements 
for  UST  systems  associated  with 
emergency  power  generators.  Such 
tanks  are  common  in  the  telephone 
indimtry  and  the  dectric  utility  industry. 
These  tanks  often  store  (fiesel  fuel 
which  serves  as  a  source  of  backup 
power  in  remote  locations  (for  example, 
at  tdephone  switching  locations).  This 
is  a  deferral  of  the  release  detection 
requirements  only;  owners  and 
operators  of  diese  systems  must  comply 
with  all  odier  subparts  of  this  rule. 

Several  commenters  argued  that  these 
tanks  should  not  be  regulated  at  all  for 
the  following  reasons;  they  are  generally 
small  in  size  (typically  under  500 
gallons);  most  are  less  than  5  years  old; 
they  are  often  at  unmanned  stations  in 
remote  locations;  they  contain  diesel 
fuel,  which  is  less  mobile  than  gasoline 
due  to  its  higher  viscosity;  and  many  are 
filled  only  annually. 

The  Agency  does  not  agree  that  these 
reasons  merit  an  exclusion  from  the 
UST  regulations.  The  requirement  that 
these  tanks  be  monitored  each  month  is 
unworkable,  however,  because  they  are 
often  located  in  remote  areas  and  are 
visited  vary  infrequently.  TherefOTe, 

EPA  is  deferring  ^bpart  D  requirements 
for  these  tanks  to  allow  time  to  develop 
workable  release  detection 
requirements  for  these  tank  systems. 

4.  Definitions 

’The  following  sections  address  many 
of  the  terms  that  are  used  in  the 
statutory  language  and  elsewhere  in  the 
final  regulations.  Since  proposal  many 
terms  have  been  redefined  or  clarified 
as  a  result  of  comments.  The  following 
sections  contain  the  revised  definitions. 
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the  rationale  for  the  changes,  and  the 
Agency’s  interpretation  of  these  terms. 

a.  Definitions  of  Terms  in  the  Statute. 

(1)  Underground  Storage  Tank. 
Underground  storage  tank  is  defined  in 
the  statute  as  any  one  or  a  combination 
of  tanks  (including  underground  pipes 
connected  thereto]  that  is  used  to 
contain  an  accumulation  of  regulated 
substances,  and  the  volume  of  which 
(including  the  volume  of  the 
underground  pipes  connected  thereto]  is 
10  percent  or  more  beneath  the  surface 
of  the  ground. 

Today's  rule  sets  forth  the  following 
definitions  for  terms  used  in  the 
statutory  dehnition  of  underground 
storage  tank: 

(a)  Tank  is  a  stationary  device 
designed  to  contain  an  accumulation  of 
regulated  substances  and  constructed  of 
non-earthen  materials  (e.g.,  concrete, 
steel,  plastic)  that  provide  structural 
support. 

Several  commenters  stated  that  the 
definition  of  tank  in  the  proposed  rule 
was  too  broad,  and  included  devices 
that  do  not  store  regulated  substances 
but  rather  use,  treat,  collect,  or  capture 
regulated  substances.  By  expanding  the 
scope  of  tank  beyond  just  storage  tanks, 
say  the  commenters,  departed  from 
its  Congressional  mandate  and  created 
a  program  that  is  overly  inclusive  and 
difficult  to  manage.  The  commenters 
also  argued  that  the  inclusion  of 
hydraulic  lift  tanks,  electrical 
equipment,  oil-water  separators,  sumps, 
treatment  tanks,  and  other  devices  not 
normally  regarded  as  storage  tanks 
would  overwhelm  the  Agency’s  ability 
to  adequately  enforce  the  regulations. 
Also,  the  added  burden  of  regulating 
these  devices  would  be  disproportionate 
to  their  potential  environmental  harm. 
Few  of  these  devices  have  documented 
leak  histories,  according  to  the 
commenters. 

Throughout  the  development  of  the 
UST  regulations,  where  there  has  been 
ambiguity  in  the  terms  defining  the 
jurisdiction  of  the  Subtitle  I  program,  it 
has  been  the  Agency’s  policy  to  define 
the  scope  of  the  UST  regulations 
broadly  and  interpret  the  exclusions 
relatively  narrowly.  By  taking  this 
approach,  the  Agency  hoped  to  avoid 
prematurely  eliminating  from  its 
jurisdiction  tanks  that  may  pose  an 
environmental  threat.  This  policy  has 
afforded  the  Agency  the  opportunity  to 
gather  more  information  on  the  various 
classes  of  tanks  in  the  potential 
regulated  universe.  EPA  has  retained  the 
prerogative  to  narrow  the  scope  of  the 
program  by  regulation  rather  than 
statutory  interpretation,  taking  into 
account  potential  environmental  and 
health  risks,  implementability,  and 


administrative  burden.  The  Agency 
decided  that  this  approach  would  result 
in  a  program  that  provides  maximum 
protection  to  human  health  and  the 
environment  while  taking  into  account 
the  regulatory  burdens  associated  with 
the  program.  Further  explanation  of 
these  regulatory  exclusions  is  found 
earlier  in  this  preamble  under  IV.A.2. 
Regulatory  Exclusions,  many  of  which 
deal  with  precisely  those  tanks  about 
which  commenters  expressed  concern. 

Accordingly,  EPA  disagrees  with 
commenters  who  argued  that  EPA’s 
definition  of  “tank”  results  in  an 
unauthorized  expansion  of  its  regulatory 
program  under  Subtitle  I.  Although  EPA 
acknowledges  that  this  program 
includes  only  “storage”  taidcs,  Congress 
defined  “storage”  in  section  9001  of 
RCRA  as  “containing  an  accumulation 
of  regulated  substances.”  EPA’s 
interpretation  of  the  Subtitle  I 
jurisdiction  to  encompass  any  devices 
holding  an  accumulation  of  any 
regulated  substances  (unless  subject  to 
a  statutory  exclusion)  is  thus  not 
inconsistent  with  the  statute.  Moreover, 
this  definition  is  the  same  as  that  which 
has  been  used  in  the  Subtitle  C  tank 
program  for  years. 

(b)  Underground  pipes  connected 
thereto  means  all  underground  piping, 
including  valves,  elbows,  joints,  flanges, 
and  flexible  connectors  attached  to  a 
tank  system  through  which  regulated 
substances  flow.  For  the  purpose  of 
determining  how  much  piping  is 
connected  to  any  individual  UST 
system,  the  piping  that  joins  two  UST 
systems  should  be  allocated  equally 
between  the  systems.  Tanks  that  are 
simply  manifolded  together  are 
considered  as  one  UST  system. 

However,  if  an  exempt  tank  is 
connected  by  piping  to  a  regulated  tank, 
half  of  the  piping  is  allocated  to  each 
tank  system.  This  allocation  of 
connected  piping  is  an  attempt  to 
reconcile  two  conflicting  statutory 
provisions:  Section  9001(1)  states  that  an 
UST  system  includes  the  tank  and  all 
underground  pipes  connected  thereto 
but  also  states  that  a  statutorily 
excluded  UST  system  also  includes  all 
of  the  piping  connected  to  it.  As  a  result, 
half  of  the  piping  is  allocated  to  the 
regulated  tank  system  and  half  to  the 
excluded  tank  system  if  two  are 
connected. 

In  the  RCRA  Subtitle  C  tank  rules,  the 
starting  point  of  the  “connected  piping” 
is  the  point  at  which  the  contained 
substance  is  initially  considered  to  be  a 
hazardous  waste.  It  should  be  noted  that 
the  above  terms  as  they  apply  here, 
while  similar,- are  different  than  the 
Subtitle  C  definition. 


(c)  Regulated  Substance.  Today’s 
definition  of  “regulated  substance”  in 
the  final  rule  codifies  the  statutory 
definitions  of  “regulated  substance”  and 
“petroleum”  and  provides  additional 
clarification  concerning  the  coverage  of 
certain  substances  and  mixtures  of  these 
substances  under  the  regulations. 

(i)  Overview.  In  the  April  17  proposal, 
the  Agency  codified  the  statutory 
definition  of  regulated  substance.  Thus, 
“regulated  substance”  was  defined  to 
include:  (1)  Any  substance  listed  imder 
section  101(14)  of  CERCLA,  except  those 
regulated  as  hazardous  waste  under 
Subtitle  C  of  RCRA;  and  (2)  petroleum, 
including  crude  oil  or  any  fraction  of 
crude  oil  that  is  liquid  at  standard 
conditions  of  temperature  and  pressure. 
The  term  “petroleum”  was  also 
separately  defined  as  crude  oil,  crude  oil 
hractions,  and  refined  petroleum 
fractions  including  gasoline,  kerosene, 
heating  oils,  and  diesel  fuels.  The 
proposal  addressed  mixtures  of 
petroleum  and  any  hazardous  substance 
with  a  “50  percent  rule,”  and  under 
which,  for  example,  an  UST  system 
containing  a  mixture  that  was  50  percent 
or  more  petroleum  was  proposed  to  be  a 
“petroleum  UST  system.” 

In  the  Supplemental  Notice  of 
December  23, 1987,  the  Agency  proposed 
further  clarification  of  these  definitions 
by  requesting  public  comment  on  a 
specific  list  of  substances  and  blends 
that  would  be  subject  to  the  petroleum 
UST  requirements.  This  list  was 
intended  to  be  comparable  to  the  list  of 
CERCLA  hazardous  substances  (not 
including  hazardous  wastes).  Thus,  an 
owner  or  operator  would  have  to  comply 
with  the  UST  regulations  only  if  one  or 
more  of  the  stored  substances  were  on 
either  of  the  two  lists  of  regulated 
substances.  The  proposed  list  of 
petroleum  substances  would  also  be 
used  to  determine,  for  purposes  of 
release  detection  requirements,  if  a 
substance  would  be  regulated  as  a 
petroleum  UST  system. 

The  few  comments  the  Agency 
received  about  the  proposed  definition 
of  regulated  substance  asked  for  further 
clarification  of  the  term  petroleum.  The 
commenters’  concern  was  whether  the 
release  detection  requirements  for  new 
hazardous  substance  USTs  (i.e., 
secondary  containment),  or  those  for 
new  petroleum  USTs,  applied  to 
particular  substances.  l^A  also  received 
numerous  comments  on  the  proposed 
list  of  petroleum  substances  contained 
in  this  Supplemental  Notice.  In  general, 
most  commenters  expressed  preference 
for  this  proposed  list  because  it  was 
more  specific  and  clarified  which 
substances  had  to  meet  the  release 
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detection  requirements  for  petroleum 
USTs.  However,  some  other  commenters 
questioned  this  approach  because  of  the 
difficulty  in  preparing  a  complete  list 
and  the  loss  of  flexibility  such  a  specific 
list  would  entail  as  the  composition  of 
petroleum  products  changed  over  time. 
Numerous  commenters  provided 
suggestions  for  adding  or  deleting 
specific  substances  from  the  list 
In  today’s  final  rule,  the  proposed  list 
of  petroleum  substances  in  the 
Supplemental  Notice  is  not  used, 
although  the  general  categories  from  the 
list  have  been  included  in  the  final 
definition  of  regulated  substance.  Thus, 
the  definition  of  regulated  substance 
retains  the  statutory  language  that  was 
originially  proposed  except  that  it  has 
been  revised  to  reference  die  petroleum 
refining  process  and  include  a  list  of 
seven  basic  categories  petroleum  or 
petroleum-based  substances  considered 
by  EPA  to  be  “regulated  substances." 
This  addition  to  the  federal  definition  is 
intended  to  respond  to  those 
commenters  who  requested  more  clarity 
about  the  scope  of  petroleum  substances 
included  within  Subtitle  I  jurisdiction. 
The  final  rule  also  includes  definitions 
for  hazardous  substances  UST  systems 
and  petroleum  UST  systems  for  the 
purpose  of  clarifying,  as  requested  by 
some  commenters,  which  regulated 
substances  are  subject  to  the  secondary 
containment  requirements  for  new  USTs 
storing  hazardous  substances  and  which 
are  subject  to  the  release  detection 
requirements  for  new  USTs  storing 
petroleum  or  petroleum  products.  (These 
terms  and  their  use  to  discern  how 
mixtures  are  treated  are  discussed  in 
section  IV.A.4.b.) 

(ii)  Revisions  in  the  final  rule  and 
public  comments  on  t^  proposal.  In  the 
final  rule  regulated  substance  is  defined 
as:  “(a)  Any  substance  defined  in 
section  101(14)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980 
(but  not  including  any  substance 
regulated  as  a  hazardous  waste  under 
Subtitle  C),  and  (b)  petroleum,  including 
crude  oil  or  any  fi'action  thereof  that  is 
liquid  at  standard  conditions  oi 
temperature  and  pressure  (60  degrees 
Fahrenheit  and  14.7  pounds  per  square 
inch  absolute).  The  ‘regulated  sufa^ance’ 
includes  but  is  not  limited  to  petroleiun 
and  petroleum-based  substances 
comprised  of  a  complex  blend  of 
hydrocarbons  derived  firom  crude  oil 
thiou^  processes  of  separation, 
conversion,  upgrading,  and  finishing, 
such  as  motor  fuels,  jet  fuels,  cfistillate 
fuel  oils,  residual  fuel  oils,  lubricants, 
petrolewn  solvents,  and  used  In 
summary,  the  proposes  codification  of 


the  statutory  definition  of  "regulated 
substance"  has  been  retained  in 
sections  (a)  and  (b)  of  the  final 
definition  (see  above).  Also,  the 
proposal’s  elaboration  of  the  meaning  of 
petroleum  in  a  separate  definition  of  the 
term  has  been  deleted  (see  section  (iii) 
below),  but  several  general  categories  in 
that  proposed  definition  have  been 
listed  in  the  final  definition  of  regulated 
substance  to  respond  to  some 
commenters’  requests  for  clarification  of 
the  scope  of  the  substances  covered  by 
the  regulations. 

The  first  part  of  today’s  final 
definition  of  regulated  substance 
(section  (a))  refers  to  the  specific  list  of 
substances  (both  chemicals  and 
discarded  chemical  products)  that  are 
defined  by  regulation  under  CERCLA 
(see  40  CFR  Part  302).  The  Subtitle  I 
program  covers  all  hazardous 
substances  except  those  that  are 
hazardous  wastes.  Few  comments  were 
submitted  concerning  this  list  or  section 
(b)  of  the  proposed  definition  (the 
statutory  definition  of  petroleum).  The 
two  questions  raised  in  most  public 
comments  were  (1)  whether  the  storage 
of  a  particular  substance  was  regulated 
under  Subtitle  I,  and  (2)  what  release 
detection  was  required  for  new  UST 
systems  storing  a  particular  substance 
(see  section  (iii)  below). 

EPA  originally  proposed  to  define 
petroleum  as  crude  oil,  any  fractions  of 
crude  oil  and  refined  petroleum 
fractions,  such  as  gasoline,  kerosene, 
heating  oils,  and  diesel  fuels.  In  the 
Supplemental  Notice  to  the  proposal, 
EPA  requested  comment  on  the 
appropriateness  of  adding  to  the 
definition  a  specific  list  of  substances 
that  was  based  on  the  fundamental 
petroleum  refinery  process.  Many 
commenters  agreed  with  the  proposed 
use  of  the  crude  oil  separation  processes 
as  the  basis  for  determining  which 
substances  should  be  subject  to 
petroleum  UST  standards.  However, 
others  believed  iitat  basirtg  the 
definition  of  petroiemn  strictly  on  the 
steps  in  the  separatian  process  was 
inappropriate.  These  commenters 
pointed  but  that  this  approach  could 
result  in  similar  substances  being 
regulated  differently,  such  as  unleaded 
motor  gasoline  being  considered  a 
petroleum  substance  and  leaded  motor 
gasoline  a  hazardous  substance  because 
lead  is  added  in  steps  subsequent  to 
basic  separation  processes.  Other 
commenters  pointed  out  the  difficulty  in 
determining  the  exact  point  in  the 
refinery  process  at  which  a  substance  is 
considered  petroleum  and  at  which 
point  it  becomes  a  chemical  product 
distinct  from  petroleum. 


In  the  refinery  process,  separation 
involves  two  steps:  atmospheric  and 
vacuum  distillation.  Heat  is  apphed  to 
crude  oil,  which  separates  into 
individual  fractions  because  of 
differences  in  boiling  points  or  boiling 
ranges.  Some  of  these  fractions  can  be 
used  directly  from  a  distillation  tower; 
however,  many  of  the  products  must  go 
through  further  treatment.  This 
treatment  is  known  as  conversion, 
which  includes  such  processes  as 
hydrocracking,  catalytic  cracking, 
coking,  and  alkylation.  These  processes 
are  used  to  change  the  molecular  weight 
and  boiling  ranges  of  the  fractions. 
Upgrading  is  the  process  of  improving 
the  quality  of  the  petroleum  fraction  by 
removing  sulfur,  nitrogen,  and  oxygen. 
The  heating  involved  with  this  process 
adds  stability  and  removes  waxes, 
allowing  lower  pour  points.  Finishing 
does  not  mean  distillation  to  pure 
chemical  products,  but  is  the  final  step 
before  a  petroleum  product  is  sold  at 
retail.  An  example  of  finishing  is  the 
addition  of  certain  chemicals  to  motor 
gasoline.  Additives  may  include  octane 
enhancers,  which  either  raise  or  lower 
octane  ratings,  dyes  for  product 
identification  by  color,  and  detergents 
that  remove  deposits  from  engines. 
These  additives  may  be  listed 
hazardous  substances.  The  complexity 
of  this  process,  the  variety  of  chemical 
products  produced,  and  the  variety  of 
chemical  additives  mixed  with 
petroleum  products  in  the  refinery 
process  has  led  to  some  confusion  about 
which  substances  are  “petroleum"  or 
“hazardous  substance"  under  Subtitle  I. 

To  overcome  this  confusion  and 
respond  to  comments  received  on  the 
proposal,  the  final  rule  does  not  mclude 
a  separate  definition  of  petroleum. 
Instead,  the  final  rule  language  for 
“regulated  substance”  has  been 
amended  to  clarify  what  petroleum  and 
petroleum-based  substances,  hazardous 
substances,  and  mixtures  are  within  the 
regulated  universe. 

The  final  definition  of  regulated 
substance  has  been  revised  to  refer  to 
products  from  the  refinery  process,  and 
it  lists  seven  general  categories  erf 
petroleum  and  petroleum-based 
substances  so  that  the  breadth  of  the 
coverage  of  the  regulations  is  clear. 
Each  of  these  general  categories  in  fact 
consists  of  many  specific  indivkhral 
products  or  substances.  By  not 
individually  listing  these  different 
products  and  grades,  EPA  intends  that 
any  future  adjustments  in  specific 
product  composition  (for  example, 
changes  made  to  respond  to  market 
demands)  will  not  affect  the  product’s 
classification  as  a  “regulated 
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substance.”  These  seven  categories 
correspond  to  the  major  categories  in 
the  list  of  petroleum  substances  and 
mixtures  proposed  in  the  Supplemental 
Notice.  Nearly  all  petroleum  products  in 
use  today  are  included  in  the  seven 
categories  listed  in  the  deHnition.  The 
general  reference  in  the  definition  to  the 
products  from  the  refining  process 
(discussed  above)  will  aid  in  identifying 
the  remaining  unlisted  regulated 
substances.  Under  this  approach,  EPA 
will  not  need  to  continually  update  the 
list  (for  example,  motor  gasolines  is  a 
category  of  regulated  substance  now 
and  in  Uie  future,  although  new  blends 
of  motor  gasoline,  such  as  “mid-grade," 
may  be  developed  or  new  additives  may 
be  used). 

The  Agency  believes  that  this 
approach  will  make  it  easier  to 
determine  the  regulatory  status  of  an 
individual  substance  or  blend  under 
Subtitle  I  and  ease  the  implementation 
burdens  on  the  UST  owner  and 
operator,  and  the  implementing  agency. 
Any  owner  or  operator  trying  to 
determine  whether  a  tank  system 
contains  “regulated  substances"  and  is 
subject  to  Subtitle  I  requirements  must 
first  determine  if  the  substance  belongs 
to  one  of  the  seven  general  categories  of 
regulated  petroleum  substances.  If  not, 
then  the  owner  or  operator  next  must 
determine  whether  the  stored  material  is 
included  within  the  production  process 
and  physical  properties  description  for 
petroleum  products.  If  not,  then  the 
owner  or  operator  must  finally 
determine  whether  the  substance  is 
listed  as  a  hazardous  substance  under 
section  101(14)  of  CERCLA  (see  40  CFR 
Table  302.4),  except  for  those  listed  as 
“hazardous  wastes"  under  Subtitle  C  of 
RCRA.  If  the  substance  has  not  met  one 
of  these  three  definitions,  then  it  is  not  a 
regulated  substance. 

(iii)  Petroleum.  The  proposed 
definition  of  petroleum  has  been  deleted 
from  the  final  rule.  A  separate  definition 
of  petroleum  was  not  included  in  the 
final  rule  because  now  no  regulatory 
distinctions  are  based  solely  on  whether 
the  stored  substance  is  “petroleum”  or  a 
“hazardous  substance."  However, 
regulatory  distinctions  concerning  the 
selection  of  release  detection  equipment 
are  based  on  whether  a  new  tank 
system  is  a  “petroleum  UST  system"  or 
a  “hazardous  substance  UST  system." 
All  other  technical  requirements  are  the 
same  for  all  UST  systems  storing 
regulated  substances. 

In  response  to  commenters’  concerns 
about  how  to  determine  what  type  of 
release  detection  is  applicable  to  a  new 
UST  system,  the  final  rules  include 
definitions  that  distinguish  between 


“petroleum  UST  systems”  and 
“hazardous  substance  UST  systems." 
Owners  and  operators  of  new  petroleum 
UST  systems  may  utilize  a  variety  of 
release  detection  methods  because 
petroleum  or  petroleum-based  substance 
releases  are  more  predictable  in  their 
fate  and  transport  undergroimd,  create 
relatively  well-known  exposure  risks, 
and  are  subject  to  more  widely 
available  release  detection  and 
corrective  action  technologies.  For 
regulatory  purposes,  petroleum  UST 
systems  may  store  petroleum  or 
petroleum-based  substances,  petroleum 
and  de  minimis  hazardous  substance 
mixtures  (e.g.,  used  oil),  or  hazardous 
substances  with  properties  similar  to 
petroleum  products.  Thus,  the  types  of 
stored  substances  subject  to  the  release 
detection  requirements  for  new 
petroleum  UST  systems  are  somewhat 
broader  in  scope  than  what  constitutes 
simply  “petroleum.”  This  is  reflected  in 
a  revised  definition  of  “petroleum  UST 
system,”  which  includes  a  replacement 
of  the  proposal's  50-percent  rule  for 
petroleum-hazardous  substance 
mixtures  with  a  de  minimis  rule.  (See 
the  discussion  in  section  IV.A.4.b. 
concerning  the  definitions  of  “hazardous 
substance  UST  system”  and  “petroleum 
UST  system.”) 

The  Agency  will  continue  to  use  the 
statutory  definition  of  “petroleum"  for 
purposes  of  the  LUST  Trust  response 
program  under  section  9003(h).  Except 
for  the  requirement  that  petroleum  must 
be  a  liquid  at  standard  conditions  of 
temperature  and  pressure,  the  term  has 
the  same  definition  as  the  term 
“petroleum”  defined  under  CERCLA 
sections  101(14)  and  101(33).  The  Agency 
interprets  these  terms  to  include  the 
same  substances,  i.e.,  crude  oil  and 
refined  fractions  of  petroleum,  including 
gasoline  and  diesel  fuels.  The  term 
“petroleum"  includes  the  inherent 
“hazardous  substance”  constituents  in 
crude  or  refined  oil  but  does  not  include 
contaminants  present  in  or  mixed  with 
the  petroleiun.  Under  section  9003(h), 
the  Agency  may  undertake  or  order 
corrective  action  with  respect  to  a 
release  of  petroleum  from  an  UST 
system.  The  response  program,  however, 
is  not  limited  to  UST  systems  containing 
solely  petroleum  but,  rather,  requires 
only  that  the  release  from  the  UST 
contain  petroleum.  Thus,  petroleum- 
hazardous  substance  mixtures  would 
also  be  subject  to  the  section  9003(h) 
corrective  action  authorities.  This  is 
consistent  with  Congressional 
statements  concerning  the  jurisdiction  of 
the  section  9003(h)  program.  (See  H.R. 
Conf.  Rep.  No.  962, 99th  Congress,  2d. 
Sess.,  p.  228  (1986).) 


(d)  A  tank  is  10  percent  or  more 
beneath  the  surface  of  the  ground  if  its 
volume  (including  the  volume  of  its 
connected  underground  piping)  is  10 
percent  or  more  beneath  the  ground 
surface  or  otherwise  covered  with 
earthen  materials. 

This  definition  reflects  the  intent  of 
the  UST  regulations  to  govern 
underground  tanks  that  could  leak 
directly  into  the  ground  undetected. 

Thus,  the  following  types  of  tanks  are 
included  within  UST  jurisdiction:  Tanks 
that  are  undergroimd;  in-ground  open- 
top  tanks;  and  tanks  that  are  above 
grade  but  are  covered  with  earthen 
materials  (for  example,  to  comply  with 
fire  codes).  Tanks  that  are  above  the 
ground  surface  and  are  covered  with 
non-earthen  materials  are  not  included 
within  the  scope  of  this  definition. 

The  phrase  “so  that  physical 
inspection  is  precluded"  has  been 
removed  from  this  definition  since 
proposal.  One  commenter  argued  that 
this  phrase  could  be  construed  to  bring 
under  the  jurisdiction  of  the  UST 
program  any  totally  aboveground  tank 
that  is  permanently  covered  or  shielded 
from  view  (e.g.,  by  insulation).  EPA 
agrees  with  this  commenter  that  such 
tanks,  as  long  as  their  volume,  including 
the  volume  of  connected  underground 
piping,  is  not  10  percent  or  more  beneath 
the  s^ace  of  the  ground,  are  not  the 
focus  of  this  program  and  should  not  be 
subject  to  UST  regulations.  These  tanks 
are  not  subject  to  the  same  corrosive 
forces  as  are  underground  tanks  and 
may  be  more  easily  inspected  visually 
than  other  belowground  tanks. 

Other  commenters  referred  to 
abovegroimd  tanks  that  are  enclosed  in 
concrete  vaults  and  are  surrounded  by 
inert  material  such  as  sand  or 
vermiculite.  The  commenters  believed 
that  these  tanks  should  not  be  defined 
as  USTs.  Under  the  changes  to  this 
definition  in  today’s  rule,  aboveground 
tanks  surrounded  by  sand  would  be 
within  the  scope  of  these  regulations, 
because  sand  is  an  earthen  material  and 
has  the  potential  to  create  corrosion. 
Vermiculite  is  not  considered  an  earthen 
material  and  would  not  promote 
corrosion,  and,  therefore,  tanks  that  are 
covered  by  this  material  are  not 
considered  USTs. 

The  statute  excludes  nine  types  of 
tanks  fi'om  the  definition  of  underground 
storage  tank.  Eight  of  these  nine  types  of 
exclusions  are  described  below.  'The 
ninth,  on  septic  tanks,  is  not  discussed 
because  no  changes  have  been  made  to 
the  proposal  and  no  comments  were 
submitted  to  EPA  on  this  exclusion. 

(2)  Farm  or  Residential  Motor  Fuel 
Tank  Exclusion.  The  first  group  of  tanks 
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excluded  by  the  statute  is  “farm  or 
residential  tanks  of  1,100  gallons  or  less 
capacity  used  for  storing  motor  fuel  for 
noncommercial  purposes.  ’’  Following 
are  definitions  for  the  key  terms  of  this 
exemption. 

(a)  A  farm  tank  is  a  tank  located  on  a 
tract  of  land  devoted  to  the  production 
of  crops  or  raising  of  animals,  including 
fish.  To  be  exempt  from  UST 
jurisdiction,  a  farm  tank  must  be  located 
on  the  farm  property.  “Farm"  includes 
fish  hatcheries,  rangeland,  and  nurseries 
with  growing  operations. 

“Farm"  does  not  include  laboratories 
where  animals  are  raised,  land  used  to 
grow  timber,  and  pesticide  aviation 
operations.  Moreover,  this  definition 
does  not  include  retail  stores  or  garden 
centers  where  the  product  of  nursery 
farms  is  marketed,  but  not  produced. 

This  definition,  as  promulgated,  is 
unchanged  from  the  proposal. 

One  commenter  argued  that  tanks  at 
golf  courses  are  essentially  the  same  as 
tanks  at  sod  farms;  both  types  are  used 
to  hold  fuel  in  support  of  sod  and  turf 
development.  For  these  reasons,  the 
commenter  contended,  these  tanks 
deserve  to  be  included  under  the  farm 
exemption.  The  Agency  does  not  agree 
that  the  similarities  between  sod  farms 
and  golf  courses  merit  inclusion  of  tanks 
at  golf  courses  within  the  farm  tank 
exclusion.  The  Agency  does  not  believe 
the  term  “farm"  under  section  9001  of 
RCRA,  reasonably  interpreted,  includes 
golf  courses  or  other  places  dedicated 
primarily  to  recreational,  aesthetic,  or 
other  non-agricutural  activities. 

(b)  Motor  Fuel  in  today’s  rule  means 
petroleum  or  a  petroleum-based 
substance  that  is  motor  gasoline, 
aviation  gasoline.  No.  1  or  No.  2  diesel 
fuel,  or  any  grade  of  gasohol,  and  is 
typically  used  in  the  operation  of  a 
motor  engine. 

As  originally  proposed,  motor  fuel 
was  defined  as  petroleum-based  fuel 
used  in  the  operation  of  an  engine  that 
propels  a  vehicle  for  transportation  of 
people  or  cargo.  In  the  general 
interpretation  of  this  phrase,  motor  fuel 
was  limited  to  motor  gasoline  and  diesel 
fuel  used  in  automobiles,  trucks,  and 
buses.  Many  commenters  felt  that 
gasohols  should  be  added  to  the  list  of 
motor  fuels,  because  alcohol-type  fuels 
are  an  alternative  energy  source 
encouraged  by  many  states  such  as 
California.  Commenters  also  felt  that  the 
term  motor  fuel  should  not  be  restricted 
to  vehicles  used  for  transportation 
purposes  because  some  motors  are 
stationary  engines.  The  Agency  agrees 
that  the  proposed  definition  was 
unnecessarily  restrictive. 

The  final  rule  lists  five  types  of  motor 
fuel  that  are  typically  used  to  operate 


motor  engines.  Gasohols  are  included  as 
motor  fuels  because  EPA  agrees  with 
public  comment  that  these  are 
commonly  used  as  and  understood  to  be 
motor  fuels.  The  proposed  language 
restricting  “motor  fuel"  to  fuels  used  in 
transportation  has  been  deleted  from  the 
definition  because  the  term  “motor  fuel" 
does  not  in  itself  describe  a  use  of  the 
fuel,  but  rather  describes  a  type  of  fuel. 
The  statutory  exclusion  already 
contains  a  “use"  limitation  by  restricting 
the  exclusion  to  motor  fuels  stored  for 
“noncommercial”  purposes. 

Accordingly,  today’s  final  rule  defines 
motor  fuel  in  terms  of  specific  types  of 
fuel.  The  definition  lists  typical  uses  to 
give  descriptive,  not  restrictive, 
information  about  these  substances.  The 
final  rule  thus  includes  fuels  used  in 
stationary  motors.  The  structure  of  this 
definition  parallels  that  of  heating  oils. 

(3)  Heating  Oil  Tanks  Exclusion.  The 
second  group  of  tanks  excluded  from 
UST  jurisdiction  by  statute  are  tanks 
used  for  storing  “heating  oil  for 
consumptive  use  on  the  premises  where 
stored. "Following  are  definitions  for 
key  terms  of  this  exclusion: 

(a)  Heating  Oil  means  petroleum  that 
is  No.  1,  No.  2,  No.  4-light,  No.  4-heavy, 
No.  5-light,  No.  5-heavy  and  No.  6 
technical  grades  of  fuel  oil;  other 
residual  fuel  oils  (including  Navy 
Special  Fuel  Oil  and  Bunker  C):  and 
other  fuels  when  used  as  substitutes  for 
one  of  these  fuel  oils.  Heating  oil  is 
typically  used  in  the  operation  of 
heating  equipment,  boilers,  or  furnaces. 

The  proposed  rule  defined  heating  oil 
as  either  one  of  eight  technical  grades  of 
fuel  oil  (No.  1;  No.  2;  No.  4-light:  No.  4- 
heavy;  No.  5-light;  No.  5-heavy;  No.  6; 
and  residual)  or  fuel  oil  substitutes  such 
as  kerosene  or  diesel  when  used  for 
heating  purposes.  This  definition  has 
been  revised  in  the  final  rule  to  clarify 
which  technical  grades  of  fuel  oil  the 
Agency  believes  are  heating  oil.  In 
addition,  the  definition  has  been  revised 
in  response  to  comments  on  the  use  of 
heating  oil  substitutes. 

The  list  of  grades  of  fuel  oils  has  been 
reworded  because,  since  proposal,  the 
Agency  has  discovered  that  “residual” 
is  not  a  specific  technical  grade  of  fuel 
oil,  but  refers  to  several  grades  of  fuel 
derived  from  certain  operations  in  the 
refinery  process.  Also,  Navy  Special 
Fuel  Oil  and  Bunker  C  are  included  in 
the  final  definition  as  examples  of 
residual  fuels. 

Several  commenters  suggested 
changes  to  the  definition  to  modify  the 
applicability  of  the  heating  oil  exclusion 
to  tanks  storing  fuel  oil  substitutes.  , 
Several  commenters  stated  that  both  No. 
2  diesel  fuel  and  kerosene  should  be 
included  as  heating  oil  because  their 


chemical  makeup  is  similar  to  each 
other  and  No.  2  fuel  oil.  Additional 
commenters  thought  that  the  exclusion 
should  not  be  limited  to  oil  used  for 
heating  purposes.  The  Agency  agrees 
that  the  heating  limitation  is 
inconsistent  with  the  statutory  language 
of  the  exclusion  that  limits  “use"  only 
by  requiring  “consumptive”  use.  The 
final  rule  definition,  therefore,  includes 
heating  as  a  typical  use  of  the  fuels  but 
does  not  limit  the  exclusion  to  fuels  so 
used.  The  exclusion  does,  however,  limit 
the  use  of  substitutes  to  those  situations 
where  the  substitute  is  actually  used  in 
place  of  one  of  the  technical  grades  of 
fuel  oil.  For  example,  tanks  that  contain 
used  oil  at  a  typical  retail  gas  station  are 
not  excluded  unless  the  used  oil  is 
consumed  on-site  as  a  substitute  for  fuel 
oil  (burned  in  an  on-site  space  heater, 
for  example).  Tanks  that  store  used  oil 
awaiting  recycling  pickup  are  not 
heating  oil  tanks.  Another  example  of  a 
tank  that  is  not  a  heating  oil  tank  is  one 
that  stores  diesel  fuel  for  an  on-site 
motor  generator.  Even  though  diesel  fuel 
is  sometimes  burned  in  boilers  as  a 
substitute  for  heating  oil,  it  is  the  fuel  of 
choice  for  internal  combustion  engines. 

It  is,  thus,  not  a  substitute  for  one  of  the 
technical  grades  of  heating  oil  in  this 
situation. 

Thus,  heating  oil  is  defined  in  the  final 
rule  in  terms  of  specific  grades  of  oil  or 
their  substitutes.  A  sentence  has  been 
added  to  the  definition  listing  typical 
uses  of  heating  oil.  This  list  provides 
descriptive,  not  restrictive,  information 
about  these  substances  and  parallels  the 
definition  of  motor  fuel. 

(b)  Consumptive  use  means  used  on 
the  premises.  Accordingly,  this 
exclusion  applies  to  tanks  at  residential, 
commercial  and  industrial  facilities 
storing  heating  oil  that  is  used  at  the 
same  site.  The  heating  oil  exclusion 
does  not  apply  to  the  storage  of  heating 
oil  for  resale,  marketing,  or  distribution. 

In  the  preamble  to  the  proposed  rule, 
EPA  stated  that  “consumptive  use"  was 
not  intended  to  be  limited  to  only  space 
heating  purposes,  and  described  other 
uses  of  heating  oil  that  would  qualify  for 
this  exclusion.  This  definition  has  been 
modified  since  the  proposed  rule  to 
clarify  that  tanks  holding  heating  oil  for 
any  on-site  use,  such  as  heating  or  to 
power  a  generator,  are  exempt  from 
regulation. 

Several  commenters  supported  this 
interpretation  of  consumptive  use. 
Heating  oil  used  to  produce  steam, 
process  heat,  electricity,  and  emergency 
power  were  among  the  consumptive 
uses  that  the  commenters  thought 
should  be  included  in  the  heating  oil 
exclusion.  Today’s  definition  clarifies 
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that  these  uses  are  within  the  scope  of 
this  exclusion. 

Several  conunenters  aigued  that  tanks 
storing  diesel  fuel  for  use  in  emergency 
generators  should  be  exempt  as  tanks 
storing  heating  oil.  As  e>q>lained  above, 
no  restrictions  are  being  placed  on  the 
use  of  the  heating  oil  under  this 
exclusion,  except  that  it  be  used 
consumptively  on-site. 

(c)  On  the  premises  where  stored 
means  tanks  located  on  the  same 
property  where  the  stored  heating  oil  is 
used.  Tanks  are  excluded  as  long  as  the 
oil  is  stored  anywhere  on  the  same 
property.  “On  the  premises”  is  not 
limited  to  the  building  where  the  heating 
oil  is  stored.  Thus,  centralized  heating 
units  using  heating  oil  that  serve  more 
than  one  building  on  the  same  property 
would  be  excluded. 

In  addition,  several  commenters 
provided  suggestions  that  would  result 
in  narrower  interpretations  of  this 
exclusion  by  regulating  one  of  the 
following  segments:  All  residential  and 
commercial  tanks;  all  commercial  tanks; 
all  tanks  at  commercial  and  government 
buildings:  all  residential  buildings  of  six 
or  more  units;  or  all  tanks  above  a 
certain  size.  The  Agency  recognizes  the 
concerns  expressed  by  these  comments 
but  believes  that  the  statutory  language 
prevents  adoption  of  such  suggestions. 
Under  the  statute,  the  exclusion  of 
heating  oil  tanks  is  not  limited  to  certain 
categories  of  heating  oil  tanks  (e.g.,  only 
residential  or  only  tanks  less  than  1,100 
gallons).  Congress  did  recognize, 
however,  that  heating  oil  tanks  may 
require  some  regulation  and  required 
that  EPA  study  this  universe  of  exempt 
tanks  and  make  recommendations 
concerning  regulation  (section  9009). 

(4)  Pipeline  Facilities  Exclusion.  The 
fourth  exclusion  covers  “any  pipeline 
facility  (including  gathering  lines)  (1) 
regulated  under  the  Natural  Gas 
Pipeline  Safety  Act  of  1968  (49  U.S.C. 
App,  1671,  et  seq.),  (2)  regulated  under 
the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979  (49  U.S.C.  App.  2001,  et  seq.], 
or  (3)  which  is  an  intrastate  pipeline 
facility  regulated  under  state  laws 
comparable  to  the  provisions  of  the  laws 
referred  to  above, 

"Pipeline  facilities  (including 
gathering  lines)"  include  new  and 
existing  pipe  rights-of-way  and  any 
equipment  facilities,  or  buildings  used 
in  the  transportation  of  gas  (or 
hazardous  liquids,  which  include 
petroleum  and  any  other  liquid 
designated  by  the  Secretary  of 
Transportation)  or  the  treatment  of  gas 
or  designated  hazardous  liquids  during 
the  course  of  transportation. 

The  definition  of  pipeline  facilities 
was  adapted  from  the  dermition  of  that 


term  as  used  in  the  Natural  Gas  Pipeline 
Safety  Act  of  1968  (NGPSA)  and  the 
Hazardous  Liquid  Hpeline  Safety  Act  of 
1979.  “Pipeline  facility”  may  also 
include  any  such  intrastate  fecility  as 
defined  and  regulated  under  state  laws 
comparable  to  these  two  federal 
statutes.  This  definition  includes  sumps, 
drip  tanks,  skimmer  pits,  lubrication  oil 
collection  devices,  and  any  other 
containers  that  are  directly  connected  to 
regulated  oil  or  gas  pipelines  or  gas 
plants.  This  equipment  would  qualify  as 
equipment  used  in  the  transportation  of 
gas  or  hazardous  liquid  or  the  treatment 
of  gas  or  hazardous  liquids  during  the 
course  of  transportation. 

One  commenter  pointed  out  that  the 
definition  of  pipeline  facilities  in  this 
rule  differs  fi‘om  the  definition  which 
appears  in  the  NGPSA.  This  commenter 
believed  the  Agency  was  mandated  by 
Congress  to  adopt  the  definition  from 
the  NGPSA.  The  Agency  intended  that 
the  definition  that  appears  in  these 
regulations  mean  the  same  as  that 
definition  that  appears  in  NGPSA;  the 
word  changes  were  only  for 
abbreviation.  The  Agency  has  retained 
the  wording  fix)m  the  proposed  rule. 

(5)  Surface  Impoundments,  Pits,  Ponds 
and  Lagoons  Exclusion.  Tbe  fifth 
exclusion  covers  any  "surface 
impoundment,  pit,  pond  or  lagoon,  ”  A 
surface  impoimdment  is  defined  as  a 
natural  topographic  depression,  man¬ 
made  excavation,  or  diked  area  formed 
primarily  of  earthen  materials  (although 
it  may  be  lined  with  man-made 
materials)  that  is  not  an  injection  well. 

Since  the  proposed  regulations,  this 
definition  has  been  changed  and  no 
longer  stipulates  that  the  surface 
impoundment  be  designed  to  hold  an 
accumulaticMi  of  regulated  substances. 
This  phrase  created  confusion  among 
commenters  and  was  considered 
unnecessary, 

(6)  Storm-Water  or  WnaSiewKtter 
Collection  Systems  Exclusion.  Hie  sixth 
exclusion  coveis  a  "storm-water  or 
wastewater  collection  system.  ”  A 
storm-water  or  wastewater  collection 
system  is  defined  as  ail  piping,  punqis, 
conduits,  and  any  other  equipment 
necessary  to  collect  and  transport  the 
flow  of  surface  water  runoff  resulting 
from  precipitation,  or  domestic, 
commercial,  and  industrial  waste  water 
to  and  from  detention  areas  or  areas 
where  treatment  is  designated  to  occur. 
The  collection  of  storm  water  and 
wastewater  does  not  include  treatment 
except  where  incidental  to  conveyance. 

This  definition  is  substantially  the 
same  as  the  proposed  definition,  with 
one  addition  to  clarify  that  treatment  is 
not  includbd  as  part  of  a  collection 
system. 


The  Agency  received  several 
comments  on  the  definition  of  a 
collection  system  and  also  on  the 
applicability  of  the  UST  regulations  to 
wastewater  treatment  tanks.  In  general, 
the  commenters  were  critical  of  any 
attempt  by  the  Agency  to  define 
collection  system  so  that  treatment 
tanks,  including  oil-water  separators, 
would  be  regulated.  The  various  reasons 
and  arguments  used  by  commenters  are 
discussed  below. 

Several  commenters  stated  that 
treatment  tanks  are  logically  included  as 
part  of  the  collection  system,  and  that 
Congress  intended  to  exclude  the  tanks 
from  these  regulations.  The  word 
“system”  implies  that  everything  related 
to  the  collection  of  storm  water  and 
wastewater,  including  piping  and  tanks, 
should  be  excluded,  accordh^  to 
commenters. 

Two  commenters  stated  that  it  is 
illogical  to  exclude  the  pipes  and  pumps 
of  a  collection  system  but  not  the 
treatment  tanks.  The  sole  purpose  of 
these  tanks,  one  commenter  pointed  out, 
is  to  reduce  the  degree  of  contamination 
of  the  water  and  lessen  the  threat  of 
environmental  harm.  Another 
commenter  stated  that  regulation  of 
wastewater  treatment  ta^s  would 
penalize  those  who  pretreat  at  the 
request  of  a  POTW,  and  regulation  may 
discourage  on-site  treatment.  Both 
comments  disagreed  with  any  attempt  to 
regulate  these  tanks.  Several 
commenters  argued  that  treatment 
tanks,  and  in  particular  oil-water 
separators,  should  be  excluded  because 
they  are  flow-through  process  tanks. 
Several  commenters  believe  that 
treatment  tanks  are  already  regulated 
under  other  federal  laws,  including  the 
Clean  Water  Act  and  the  Safe  Drinking 
Water  Act.  Further  regulation  under 
Subtitle  I  would  be  unwarranted  and 
unnecessary,  according  to  the 
commenters. 

EPA  does  not  agree  with  commenters 
who  argued  that  a  collection  system 
includes  tanks  where  treatment  is 
designated  to  occur.  Collection  and 
treatment  are  separate  and  distinct 
functions.  The  Agency  continues  to 
believe  that  the  collection  system 
includes  all  piping,  pumps,  and  conduits 
that  extend  to  and  from  areas  where 
treatment  is  designated  to  occur. 

The  Agency  does  not  believe  that  it  is 
illogical  to  regulate  wastewater 
treatment  tanks,  although  their  purpose 
is  to  lessen  the  concentration  of 
regulated  substances  in  the  water.  Such 
tanks  serve  as  receptacles  for  regulated 
substances,  and  may  leak  as  any  other 
tanks  may  leak,  with  adverse  results.  To 
categorically  exclude  all  such  tanks 
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from  regulation  may  risk  environmental 
damage. 

EPA  also  does  not  agree  with 
commenters  who  argued  that  treatment 
tanks,  particularly  oil-water  separators, 
should  be  classified  as  flow-through 
process  tanks  and  therefore  excluded. 
Treatment  tanks  do  not  form  part  of  a 
production  process,  so  they  cannot  be 
classified  as  flow-through  process  tanks. 

EPA  does  agree,  however,  with  the 
commenters  who  argued  that  some 
wastewater  treatment  tanks  are 
adequately  regulated  by  other  Federal 
regulations.  After  reviewing  the 
comments,  EPA  has  decided  not  to 
regulate  any  wastewater  treatment 
tanks  that  are  part  of  a  wastewater 
treatment  facility  that  is  subject  to 
regulation  under  either  section  402  or 
307(b]  of  the  Clean  Water  Act.  The 
primary  reason  for  this  decision  is  that, 
because  such  tanks  are  already  subject 
to  regiilation  under  the  CWA,  additional 
regulation  under  Subtitle  I  is 
unnecessary  to  protect  human  health 
and  the  environment.  Other  wastewater 
treatment  tanks  may  be  excluded 
because  they  contain  only  de  minimis 
concentrations  of  regulated  substances. 
Wastewater  treatment  tanks  that  are 
not  subject  to  regulation  by  the  CWA 
sections  402  or  307(b)  and  that  contain 
greater  than  de  minimis  concentrations 
of  regulated  substances  will  continue  to 
be  deferred  from  regulation.  This 
deferral  reflects  the  Agency’s 
uncertainty  regarding  the  natiu'e  of  these 
tanks  and  the  appropriateness  of  the 
UST  regulations  to  wastewater 
treatment  tanks.  More  discussion  on 
wastewater  treatment  tanks  is  provided 
under  that  heading  in  section  IV.A.3. 

(7)  Flow-Through  Process  Tank 
Exclusion.  The  seventh  exclusion  covers 
any  flow-through  process  tank.  Under 
today’s  final  rule,  a  flow-through 
process  tank  is  a  tank  that  forms  an 
integral  part  of  a  production  process 
through  which  there  is  a  steady, 
variable,  recurring,  or  intermittent  flow 
of  materials  during  the  operation  of  the 
process.  Flow-through  process  tanks  do 
not  include  tanks  used  for  the  storage  of 
materials  prior  to  their  introduction  to 
the  process  or  for  the  storage  of  finished 
products  or  by-products  from  the 
production  process. 

Today’s  definition  differs  from  the 
propos^  definition  in  several  respects. 
This  exclusion  now  applies  to  tanks  that 
are  a  part  of  a  production  process, 
rather  than  to  tanks  that  are  part  of  an 
industrial  or  commercial  process.  It  now 
applies  not  only  to  tanks  with  steady  or 
uninterrupted  flow,  but  also  to  tanks 
with  variable,  recurring,  or  intermittent 
flow.  The  exclusion  also  now  applies  to 
tanks  that  hold  intermediates. 


'The  scope  of  the  flow-through  process 
tank  exclusion  has  been  one  of  the  most 
difficult  to  define  and  most  controversial 
interpretative  issues,  due  to  the  lack  of 
legislative  guidance  and  a  commonly 
imderstood  technical  meaning,  as  well 
as  the  potential  for  the  exclusions, 
broadly  interpreted,  to  encompass 
neariy  all  of  the  UST  universe. 

Although  the  definition  of  the  terms 
“flow-through”  and  “process”  have 
undergone  several  changes  since  EPA’s 
first  interpretation  in  the  April  1986 
guidance,  these  changes  have  been 
intended  to  clarify  the  Agency’s 
interpretation  of  the  scope  of  the 
exclusion  and  not  to  fundamentally  alter 
that  interpretation.  EPA  believes  that 
this  exclusion  encompasses  tanks  that 
are  an  integral  part  of  a  production 
process  and  through  which  materials 
flow  during  the  operation  of  that 
process.  Application  of  leak  detection  or 
other  tank  standards  to  such  tanks 
would  generally  be  difficult  to 
implement  and  potentially  disruptive  to 
vital  production  processes.  The  changes 
to  this  definition  since  the  April  1986 
guidance  have  resulted  from  comments 
on  the  April  guidance,  on  the  proposed 
definition,  and  on  the  Supplemental 
Notice.  'These  comments  are  discussed 
below, 

*1110  original  definition  of  this  term 
that  appeared  in  the  April  1986  guidance 
document  defined  flow-through  process 
tank  to  include  any  tank  that  was  part  of 
a  “manufacturing”  process  that  had 
“steady  or  uninterrupted  flow.”  The 
original  definition  did  not  refer  to  tanks 
that  held  intermediates.  This  definition 
was  thought  by  many  commenters  to  be 
too  restrictive  in  two  respects:  They 
stated  that  not  only  manufacturing  tanks 
but  also  other  industrial  and  commercial 
tanks  should  qualify;  and  that  the 
requirement  that  the  flow  be  steady 
would  mean  many  tanks  that  operate  in 
a  batch  fashion  outside  the  scope  of  this 
exclusion. 

The  Agency  agreed  to  some  degree 
with  these  early  commenters  and,  thus, 
included  in  the  1987  proposal  a  different 
definition  than  the  one  that  appeared  in 
the  1986  guidance.  The  proposed 
definition  applied  to  “industrial  and 
commercial”  tanks,  rather  than  to 
“manufacturing”  tanks.  The  definition 
continued  to  restrict  this  exclusion, 
however,  to  tanks  with  a  “steady  or 
uninterrupted”  flow  of  materials  but 
added  “during  the  operation  of  the 
process”  in  an  attempt  to  accommodate 
commenters’  concerns  regarding  batch 
processes.  The  proposed  definition  also 
stipulated  that  tanks  that  stored 
intermediates  were  not  flow-through 
process  tanks. 


In  the  proposal  preamble,  the  Agency 
expressed  concern  over  what  types  of 
tanks  would  qualify  as  “flow-through 
process  tanks”  if  the  definition  were 
expanded  to  include  non-steady  flow. 
Specifically,  EPA  was  concerned  that 
tanks  at  gasoline  stations,  airports, 
rental  car  agencies,  and  other  such 
“commercial”  locations  could  be 
construed  to  be  flow-through  process 
tanks  if  the  flow  of  materials  was 
allowed  to  be  recurring.  Thus,  such  an 
interpretation  could  exclude  most  tanks 
from  the  regulated  UST  universe.  'These 
concerns,  in  part,  led  to  the  issuance  of 
a  supplemental  notice  requesting 
comments  on  clarifying  “process”  to 
mean  “production  process”  rather  than 
“industrial  and  commercial  process”  as 
proposed  in  April  1987. 

Several  commenters  addressed  the 
issue  of  the  types  of  facilities  where 
flow-through  process  tanks  may  be 
located,  in  response  to  requests  for 
comments  in  Imth  the  proposed  rule  and 
the  supplemental  notice,  ^mments  in 
response  to  the  proposed  definition 
showed  general  agreement  with  the 
change  (since  the  April  guidance)  to 
“industrial  and  commercial”  from 
“manufacturing.”  One  commenter  stated 
that  no  qualifiers  should  be  included  on 
the  term  “process.”  Examples  of  non¬ 
manufacturing  processes  given  by  one 
commenter  included  oil  and  gas 
production,  gas  processing,  wastewater 
collection  and  treatment,  and  recycling 
tanks.  Other  commenters  suggested  that 
hydraulic  lifts,  oil-water  separators,  and 
electrical  equipment  should  be  flow¬ 
through  process  tanks. 

Several  commenters  supported  the 
change  proposed  in  the  Supplemental 
Notice  to  “production  process”  from  an 
“industrial  or  commercial  process.” 
According  to  commenters,  this  change 
“makes  sense,”  “is  in  accordance  with 
Congressional  intent,”  and  “clarifies 
that  storage  tanks  are  not  flow-through 
process  tanks.”  Several  commenters, 
however,  argued  that  the  change  to 
“production  process”  would  be  a 
narrowing  of  the  exclusion  that  is  not 
supported  by  Congressional  intent  This 
change  would  also  not  be  easier  to 
implement  according  to  one  commenter. 
One  conunenter  suggested  that  flow¬ 
through  process  tanks  used  in  the 
distribution  of  electric  power  were  an 
example  of  a  flow-through  process  tank 
that  is  clearly  “industrial  or  conunercial 
process,”  but  is  not  necessarily 
“production.”  Another  commenter 
stated  that  “production”  implies  a 
tangible  good  is  produced,  and  thus  a 
“production  process”  is  no  different 
than  a  “manufacturing  process.” 
Specifically,  this  commenter  referred  to 
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tanks  in  the  dry  cleaning  industry,  which 
would  be  outside  the  scope  of  this 
exemption  if  a  tangible  good  was 
required  to  be  produced. 

With  respect  to  the  interpretation  of 
the  term  “flow-through,"  several 
commenters  believed  that  the 
requirement  that  the  flow  be  steady  or 
uninterrupted  (during  the  operation  of 
the  process)  was  too  restrictive,  and 
would  result  in  the  regulation  of  many 
tanks  that  the  commenters  believed 
qualify  for  this  exclusion.  For  example, 
these  commenters  pointed  out  that  many 
tanks  in  a  process  stream  are  batch 
tanks,  where  the  flow  of  materials  is 
recurring  or  interrupted.  Such  tanks  are 
common  in  the  chemical  industry.  The 
commenters  also  cited  process  tanks 
with  variable  flows,  for  which  there  is 
no  flow  some  or  most  of  the  time,  as 
examples  of  the  type  of  tank  that  should 
be  included  in  this  exclusion. 

The  preamble  to  the  proposed  rule 
discussed  allowing  tanks  that  have  an 
interruption  in  steady  flow  due  to 
periodic  maintenance  or  emergency 
shutdown  to  remain  within  the  scope  of 
this  exclusion.  The  proposal  preamble 
also  stated  that  if  a  flow-through 
process  tank  regularly  stores  materials 
during  period  of  interruption,  it  is  a 
storage  tank  and  not  a  flow-through 
process  tank.  Several  commenters 
stated  that  tanks  that  “store"  substances 
under  these  circumstances  should  still 
qualify  for  this  exclusion  because  it  may 
not  be  possible  to  remove  all  the 
material  from  the  tank,  and  that  this 
requirement  seemed  to  imply  that  these 
tanks  must  be  completely  empty  when 
the  process  was  not  in  operation. 

In  the  proposal  preamble,  the  Agency 
also  asked  for  comments  on  whether 
“integral  to  the  process"  would  include 
govemmentally  required  wastewater 
treatment  tanks  that  are  a  necessary 
part  of  the  industrial  or  commercial 
process.  Several  commenters  stated  that 
wastewater  treatment  tanks,  including 
oil-water  separators,  should  be 
considered  flow-through  process  tanks 
because  treatment  of  wastes  is  a 
process  and  is  an  integral  part  of  any 
facility.  One  commenter  stated  that  oil- 
water  separators  should  not  be 
considered  flow-through  process  tanks 
because  they  are  covered  in  UL 1316. 

The  discussion  of  flow-through 
process  in  the  proposal  preamble  stated 
that  tanks  that  store  intermediates  were 
not  flow-through  process  tanks.  Several 
commenters  argued  that  tanks  storing 
intermediates  are  a  necessary  part  of 
the  process  in  order  for  the  process  to  be 
conducted  safely  and  to  allow  for  an 
adequate  supply  of  raw  materials  to  be 
used  in  batch-operated  processes.  They 
further  stated  that  intermediate  tanks 


store  materials  on  a  very  temporary 
basis  and  consequently  do  not  pose  the 
same  hazards  as  a  tai^  that  is  in  use  at 
all  times. 

EPA  also  requested  factual 
information,  in  particular  process 
diagrams,  indicating  what  tanks  should 
be  excluded  as  flow-through  process 
tanks,  given  the  nature  of  &e  specific 
process  and  function  of  the  tank.  One 
commenter  provided  the  following 
examples:  Holding  tanks;  feed  tai^s; 
mixing  tanks;  tanks  that  hold  materials 
being  cut  in  concentration;  and  other 
tanks  in  the  process  train. 

As  discussed  above,  the  definition  of 
flow-through  process  tank  as 
promulgated  today  is  different  in  several 
respects  from  the  proposed  definition. 
The  major  differences  are:  The 
substitution  of  the  phrase  “production 
process"  for  “industrial  or  commercial 
process";  the  change  to  “steady, 
variable,  recurring,  or  intermittent"  flow 
from  “steady  or  uninterrupted"  flow; 
and  that  tanks  storing  intermediates  are 
now  included  as  flow-through  process 
tanks. 

With  respect  to  the  interpretation  of 
the  term  “process,"  the  Agency  agrees 
with  those  commenters  who  supported 
the  change  to  “production  process"  from 
“industrial  and  commercial  process," 
and  is  incorporating  that  phrase  into  the 
definition  of  flow-through  process  tank. 
EPA  does  not  agree  with  commenters 
who  argued  that  this  wording  is  an 
unauthorized  narrowing  of  the 
interpretation  of  this  term.  In  response 
to  the  commenter  who  stated  that  the 
word  “production"  implies  “making"  or 
“manufacturing,"  and  that  the  phrase 
"production  process"  would  then  be 
interpreted  as  “manufacturing  process," 
the  Agency  does  not  intend  to  limit  this 
exclusion  only  to  manufacturing 
processes.  Rather,  any  process  at 
manufacturing,  commercial,  or  industrial 
facilities  where  a  tangible  good  or 
service  is  produced  or  performed  may 
be  considered  a  production  process. 
Production  processes  include  a  wide 
variety  of  facilities  and  processes, 
including  many  at  petroleum  refineries, 
chemical  manufacturing  facilities,  and 
automobile  assembly  plants.  EPA  does 
not  agree,  however,. that  “process" 
should  be  unqualified.  Allowing  the 
interpretation  of  this  term  to  be 
unrestricted  could  result  in  an 
unreasonable  interpretation  of  this 
exclusion,  which,  in  effect,  removes 
virtually  all  tanks  from  UST  regulation 
since  a  tank  related  to  any  process 
through  which  there  is  a  periodic  flow  of 
materials  describes  most  storage  tanks. 

The  Agency  has  changed  its  previous 
definition  to  allow  steady,  variable, 
reciuring,  or  intermittent  flow.  Based  on 


comments  received  on  the  proposed 
rule,  the  Agency  realized  that  the 
revised  definition  did  not  effectively 
include  batch  process  tanks,  contrary  to 
the  Agency's  intention,  because  batch 
processing  can  involve  flows  that  are 
other  than  steady  or  uninterrupted 
during  the  operation  of  the  process.  In 
addition,  EPA  limited  “flow-through”  to 
steady  or  uninterrupted  flow,  rather 
than  “recurring"  flow  to  avoid 
eliminating  jurisdiction  over  tanks  with 
periodic  inflow  and  outflow,  including 
UST  systems  at  gasoline  filling  stations. 
The  Agency  now  believes,  however,  that 
by  allowing  variable  or  recurring  flow, 
but  limiting  this  exclusion  to  production 
processes,  this  concern  is  no  longer 
relevant.  Tanks  that  do  form  a  part  of  a 
production  process  are  often  operated  in 
a  batch  fashion,  where  inflow  and 
outflow  are  periodic  rather  than  steady 
or  uninterrupted.  EPA  believes  that  the 
inclusion  of  such  tanks  is  consistent 
with  the  intent  of  this  exclusion,  which 
is  to  preclude  regulation  of  tanks  that 
form  an  integral  part  of  a  production 
process. 

Under  the  same  rationale,  EPA  agrees 
with  commenters  that  tanks  that  hold 
intermediates  may  be  an  integral  part  of 
a  production  process.  Accordingly, 
tanks  that  store  intermediates  as  part  of 
a  production  process  are  flow-through 
process  tanks.  Similarly,  the  Agency 
agrees  with  the  commenter  who 
suggested  that  holding  tanks,  pulse 
tanks,  feed  tanks,  mixing  tanks,  tanks 
that  hold  material  being  cut  in 
concentration,  and  other  tanks  in  the 
process  stream  are  flow-through  process 
tanks. 

The  Agency  does  not  agree,  however, 
that  wastewater  treatment  tanks, 
including  oil-water  separators,  are  flow¬ 
through  process  tanks.  These  tanks  do 
not  form  an  integral  part  of  a  production 
process.  Wastewater  treatment  tanks 
typically  follow  the  production  process, 
and  in  no  way  contribute  to  the 
production  itself.  Many  of  these 
treatment  tanks,  however,  fall  within  the 
regulatory  exclusion  for  tanks  that  are 
subject  to  CWA  requirements  or  are 
excluded  because  they  contain  de 
minimis  concentrations  of  regulated 
substances;  wastewater  treatment  tanks 
that  are  not  excluded  are  deferred  from 
these  regulations  (see  section  IV.A.3.]. 
For  the  same  reasons,  hydraulic  lifts  and 
electrical  equipment,  which  commenters 
suggested  should  be  defined  as  flow¬ 
through  process  tanks,  are  not. 

Hydraulic  lift  tanks  and  electrical 
equipment  do  not  form  part  of  a 
production  process. 

One  commenter  requested 
clarification  on  whether  processes  in 
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service  industries,  specifically  the  dry 
cleaning  industry,  would  qualify  as 
“production  processes.”  In  the  dry 
cleaning  industry,  the  main  “product,” 
the  cleaning  of  garments,  is  really  a 
service.  As  stated  above,  EPA  does  not 
intend  to  restrict  the  phrase  “production 
process”  solely  to  industries  where  a 
tangible  good  is  produced.  Tanks  that 
contain  regulated  substances  that  are 
integral  to  the  dry  cleaning  process  are 
eligible  for  consideration  as  flow¬ 
through  process  tanks.  The  tanks  in  dry 
cleaning  machines,  however,  store 
regulated  substances  prior  to  their 
introduction  to  the  cleaning  process. 
Thus,  these  tanks  are  not  flow-through 
process  tanks. 

(8)  Liquid  Traps  or  Gathering  Lines 
Related  to  Oil  or  Gas  Production  and 
Gathering  Operations.  The  eighth 
exclusion  covers  "liquid  traps  or 
associated  gathering  lines  directly 
related  to  oil  or  gas  production  and 
gathering  operations."  The  liquid  trap 
exclusion  refers  to  sumps,  well  cellars, 
and  other  traps  used  in  association  with 
oil  and  gas  production,  gathering,  and 
extraction  operations  (including  gas 
production  plants],  for  the  purpose  of 
collecting  oil,  water  and  other  liquids. 
Such  liquid  traps  may  temporarily 
collect  liquids  for  subsequent 
disposition  or  reinjection  into  a 
production  or  pipeline  stream,  or  may 
collect  and  separate  liquids  from  a  gas 
stream. 

This  exclusion  applies  only  to  traps 
and  gathering  lines,  and  does  not 
include  other  storage  tanks  at  oil  and 
gas  production  sites.  Similarly,  although 
liquid  traps  are  often  used  in  activities 
other  than  oil  and  gas  production,  the 
only  liquid  traps  excluded  from  UST 
jurisdiction  under  this  provision  are 
liquid  traps  used  for  the  purpose  of 
separating  oil  and  gas  liquids  fr^m 
water  at  oil  and  gas  production 
facilities.  Liquid  traps  used  in 
conjunction  with  landfill  methane  gas 
production  facilities  are  within  this 
exclusion  and  would  not  be  subject  to 
UST  jurisdiction.  Liquid  traps  such  as 
grease  and  oil  traps  at  gas  stations, 
however,  are  not  within  this  exclusion. 

Gathering  lines  are  defined  as  any 
pipeline,  equipment,  facility,  or  building 
used  in  the  transportation  of  oil  or  gas 
during  oil  or  gas  production  or  gathering 
operations. 

Several  commenters  argued  that  EPA 
misinterpreted  Congressional  intent 
because  the  proposal  preamble  implied 
that  this  exclusion  was  limited  to 
unused  oil.  The  commenters  suggested  it 
should  apply  to  both  used  and  unused 
oil  at  oil  and  gas  production  sites.  The 
Agency  agrees  with  these  commenters 
because  this  exemption  is  aimed 


generally  at  collection  traps  and 
gathering  lines  at  oil  and  gas  production 
facilities  and  does  not  distinguish 
between  produced  od,  used  oil,  or 
unused  oil  at  those  facilities. 

Although  many  petroleum  pipeUne 
facilities  are  regulated  under  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979,  and  thus  excluded  from  Subtitle  I 
jurisdiction,  tanks  associated  with 
gathering  lines  in  rural  areas  are 
statutorily  exempt  from  Department  of 
Transportation  regulations.  Tanks 
associated  with  rural  oil  and  gas 
pipelines,  however,  are  exempted  as 
^‘gathering  lines”  under  this  exclusion. 
Thus,  tanks  associated  with  rural 
pipelines  that  are  not  excluded  from 
Subtitle  1  jurisdiction  via  the  exclusion 
for  pipeline  facilities  would  be  subject  to 
this  exclusion. 

(9)  Underground  Areas  Exclusion.  The 
ninth  exclusion  covers  “storage  tanks 
situated  in  an  imderground  area  (such  as 
a  basement,  cellar,  mine  working,  drift, 
shaft,  or  tunnel)  if  the  storage  tank  is 
situated  upon  or  above  the  surface  of 
the  floor.” 

This  exclusion  applies  to 
“underground  rooms”  in  which  tanks  are 
located  on  or  above  the  floor  surface. 

The  purpose  of  this  exclusion  is  to 
remove  from  UST  jurisdiction  tanks  that 
are  technically  underground  but  that 
also  are,  in  a  practical  sense,  no 
different  from  aboveground  tanks.  They 
are  situated  so  that,  to  the  same  extent 
as  tanks  aboveground,  physical 
inspection  for  leaks  is  possible.  Thus, 
the  requirement  to  be  able  to  physically 
inspect  the  tank  for  leaks  is  consistent 
with  the  purpose  of  this  exclusion. 

Tanks  located  in  a  below-grade 
structural  vault,  cellar,  basement,  mine 
or  other  underground  room  would  be 
included  in  this  exclusion  if  the  tanks  sit 
upon  or  above  the  surface  of  the  floor 
and  there  is  sufficient  space  to  enable 
physical  inspection  of  the  tank,  but  not 
necessarily  the  tank  bottom.  An 
xmderground  tank  that  has  a  secondary 
containment  system  that  allows  physical 
inspection  of  the  tank  would  also  qualify 
for  this  exclusion. 

b.  Definition  of  Terms  Used  in  the 
Regulations.  In  addition  to  the  preceding 
definitions  of  terms  that  clarify  the 
statutory  exclusions  in  section  9001  of 
Subtitle  L  the  Agency  is  setting  forth  the 
following  definitions  of  terms  used  in 
the  rule.  This  section  today  contains 
several  terms  that  were  not  defined  in 
the  proposed  rule.  These  terms  have 
been  included  today  in  response  to 
requests  firom  commenters  or  to  clarify 
other  terms  used  in  today’s  rule.  These 
terms  include  cathodic  protection  tester, 
dielectric  material,  maintenance,  pipe  or 
piping,  repair,  and  upgrading.  Several 


terms  that  appeared  in  the  proposed  rule 
do  not  appear  in  this  section  of  the 
preamble  because  they  are  no  longer 
defined  in  the  final  rule.  These  terms  are 
discussed  (along  with  comment 
summaries  and  responses)  in  section 
IV.D.  of  today’s  preamble  and  include 
interstitial  monitoring,  inventory  control, 
secondary  barrier,  and  tank  tightness 
testing.  Also,  liquid  trap  is  now  defined 
and  discussed  in  the  statutory  exclusion 
section  in  rV.A.1. 

Finally,  several  terms  have  not 
changed,  did  not  receive  public 
comments  since  proposal,  and  thus  are 
not  included  here:  Electrical  equipment; 
operational  life;  overfill  release;  positive 
sampling,  test,  or  monitoring  results; 
release  detection;  and  underground 
release.  Explanations  of  these  terms  are 
found  in  the  preamble  to  the  April  1987 
proposal. 

(1)  Aboveground  Release. 
“Aboveground  release”  means  any 
release  to  the  surface  of  the  land  or  to 
siuface  water.  This  includes,  but  is  not 
limited  to,  releases  from  the 
aboveground  portion  of  an  underground 
storage  teink  system  and  aboveground 
releases  associated  with  overfills  and 
transfer  operations  as  the  regidated 
substance  moves  to  or  from  an  UST 
system. 

Two  commenters  asked  if  the 
applicability  of  this  term  is  determined 
by  where  the  material  escapes  the  UST 
or  where  it  is  eventually  found. 
Commenters  stated  that  a  release  from 
below  the  ground  may  eventually 
migrate  to  the  surface,  and  a  spiU  to  the 
ground  could  infiltrate  into  the 
subsurface.  The  Agency  has  interpreted 
this  term  to  apply  to  all  leaks  from  the 
aboveground  portion  of  an  UST, 
including  spills  and  overfills.  The  source 
of  a  leak,  rather  than  its  ultimate 
destination,  is  the  determinant  in 
assigning  a  leak  to  this  category. 

(2)  Ancillary  Equipment.  “Ancillary 
equipment”  means  any  devices 
including,  but  not  limited  to,  such 
devices  as  piping,  fittings,  flanges, 
valves,  and  pumps,  that  are  used  to 
distribute,  meter,  or  control  the  flow  of 
petroleum  or  hazardous  substances  to 
and  from  an  underground  storage  tank. 

This  definition  has  not  changed  since 
the  proposed  rule.  Some  commenters 
asked  if  certain  equipment,  such  as 
aboveground  meters  and  pumps,  was 
considered  to  be  ancillary  equipment, 
and  to  what  extent  such  equipment 
would  be  regulated.  EPA  has  clarified 
the  discussion  of  ancillary  equipment  in 
the  section  on  release  detection  to 
address  the  commenters’  concerns. 

(3)  Belowground  Release. 
“Eielowground  release”  means  any 
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release  to  the  subsiuface  of  the  land  and 
to  ground  water.  This  includes,  but  is 
not  limited  to,  releases  hum  the 
belowground  portions  of  an 
imderground  storage  tank  system  and 
belowground  releases  associated  with 
overfills  and  transfer  operations  as  the 
regulated  substance  moves  to  or  from  an 
underground  storage  tank. 

This  deHnition  is  slightly  different 
from  the  proposed  rule,  which  contained 
different  definitions  for  this  term  in  the 
preamble  and  the  rule.  EPA  has  adopted 
the  more  general  definition  set  forth  in 
the  proposal  preamble.  The  definition  in 
the  final  rule  has  also  been  clarified  by 
substituting  the  term  "regulated 
substance”  for  “petroleum”  to  include 
all  regulated  UST  systems. 

(4)  Cathodic  Protection.  “Cathodic 
protection”  is  a  technique  to  prevent 
corrosion  of  a  metal  surface  by  making 
that  surface  the  cathode  of  an 
electrochemical  cell.  For  example,  a 
tank  system  can  be  cathodically 
protected  through  the  application  of 
either  galvanic  anodes  or  impressed 
current. 

The  phrase  “for  example”  has  been 
added  to  this  definition  since  the 
proposed  rule  to  emphasize  that 
cathodic  protection  may  be  provided  by 
either  galvanic  anodes  or  impressed 
current,  but  is  not  required  to  be  one  of 
the  two.  Any  other  technique  that 
provides  cathodic  protection  may  also 
be  used. 

(5)  Cathodic  Protection  Tester. 
“Cathodic  protection  tester”  means  a 
person  who  can  demonstrate  an 
understanding  of  the  principles  and 
measurement  of  all  common  types  of 
cathodic  protection  systems  as  applied 
to  buried  or  submerged  metal  piping  and 
tank  systems.  This  person  must  have 
education  and  experience  in  the 
measurement  of  cathodic  protection  of 
buried  metal  piping  and  tank  systems. 
This  definition  was  also  added  to  the 
final  rule  in  response  to  comments  on 
the  qualifications  necessary  for 
corrosion  protection  test  personnel  and 
is  discussed  in  more  detail  in  section 
IV.C.2.  of  this  preamble. 

(6)  Compatible.  “Compatible”  means 
the  ability  of  two  or  more  substances  to 
maintain  their  respective  physical 
properties  upon  contact  with  one 
another  for  the  design  life  of  the  tank 
system  under  conditions  likely  to  be 
encoimtered  in  the  UST. 

One  commenter  suggested  that  the 
proposed  definition,  which  based 
compatibility  upon  whether  substances 
could  maintain  physical  and  chemical, 
properties  “upon  contact  with  one 
another  for  extended  periods  of  time 
and  under  varied  environmental 
conditions  (i.e.,  at  different 


temperatures),”  was  ambiguous  due  to 
the  phrases  “extended  periods  of  time” 
and  “varied  environmental  conditions 
(i.e.,  at  different  temperatures).”  The 
Agency  agrees  that  these  terms  were 
vague  and  has  replaced  the  phrase  with 
“for  the  design  life  of  the  tank  system 
under  conditions  likely  to  be 
encoimtered  in  the  UST.” 

(7)  Corrosion  Expert.  A  “corrosion 
expert”  is  a  person  who,  by  reason  of 
thorough  knowledge  of  the  physical 
sciences  and  the  principles  of 
engineering  and  mathematics  acquired 
by  a  professional  education  and  related 
practical  experience,  is  qualified  to 
engage  in  the  practice  of  corrosion 
control  on  buried  or  submerged  metal 
piping  systems  and  metal  tanks.  This 
person  must  be  accredited  as  being 
qualified  by  the  National  Association  of 
Corrosion  Engineers  (NACE)  or  be  a 
registered  professional  engineer  who 
has  certification  or  licensing  that 
includes  education  and  experience  in 
corrosion  control  of  buried  or 
submerged  metal  piping  systems  and 
metal  tanks. 

As  proposed,  this  definition  required 
NACE  certification.  One  commenter 
pointed  out  that  NACE  provides 
accreditation,  not  certification  of 
corrosion  expertise.  NACE  does  in  fact 
accredit  and  certify  corrosion  expertise. 
The  final  definition  has  been  modified  to 
take  this  into  account.  NACE  also  has 
recently  introduced  a  certification 
program  for  cathodic  protection 
specialists  and  cathodic  protection 
testers. 

Several  commenters  argued  that  the 
requirements  for  a  corrosion  expert 
were  unnecessarily  strict,  and  that  their 
use  would  exclude  many  qualified 
people  from  work  on  UST  systems. 

Many  people,  the  commenters  argued, 
did  not  have  NACE  certification  or  a 
professional  engineering  degree  but 
were  highly  qualified  based  on  their 
experience.  The  requirements  of  the 
definition  (specifically,  that  a  corrosion 
expert  be  accredited  by  NACE  or  have 
other  types  of  licensing  or  certification) 
are  not  expected  by  EPA  to  exclude 
such  qualified  persons  from  work  as 
corrosion  experts  unless  they  cannot 
satisfy  the  tests  for  accreditation.  Thus, 
they  are  intended  to  provide  some  type 
of  assurance  to  tank  owners  and 
operators,  as  well  as  implementing 
agencies,  that  a  corrosion  expert 
actually  has  achieved  a  minimum  degree 
of  expertise  and  experience  needed  to 
ensiu'e  corrosion  is  managed  in  a  way 
that  prevents  leaks  from  UST  systems 
and  hereby  protects  human  health  and 
the  environment.  People  who  have 
attained  the  necessary  qualifications 


through  experience  should  be  able  to 
easily  become  NACE  accredited. 

(8)  Dielectric  Material.  A  “dielectric 
material”  is  one  that  does  not  conduct 
direct  electric  current.  Dielectric 
coatings  are  used  to  electrically  isolate 
UST  systems  from  the  surrounding  soils. 
Dielectric  bushings  are  used  to 
electrically  isolate  portions  of  the  UST 
system  (i.e.,  tank  from  piping).  This 
definition  was  added  to  the  final  rule  in 
response  to  comments;  see  section 
IV.B.3.b.  of  today's  preamble  for  further 
discussion  of  this  issue. 

(9)  Excavation  Zone.  “Excavation 
zone”  is  defined  as  the  volume 
containing  the  tank  system  and  backfill 
material  bounded  by  the  ground  surface, 
walls,  and  floor  of  the  pit  and  trenches 
into  which  the  UST  system  is  placed  at 
the  time  of  installation. 

The  Agency  has  changed  this  term  in 
the  final  rule  from  excavation  “area”  to 
excavation  “zone”  to  indicate 
measurement  in  three  dimensions. 

(10)  Existing  Tank  System.  “Existing 
tank  system”  means  a  tank  system  used 
to  contain  an  accumulation  of  regulated 
substance  or  for  which  installation  has 
commenced  on  or  before  the  effective 
date  of  this  regulation.  Installation  is 
considered  to  have  commenced  if:  (1) 

The  owner  or  operator  has  obtained  all 
Federal,  State,  and  local  approvals  or 
permits  necessary  to  begin  physical 
construction  of  the  site  or  installation  of 
the  tank  system;  and  (2)  if  either:  (a)  A 
continuous  on-site  physical  construction 
or  installation  program  has  begun,  or  (b) 
the  owner  or  operator  has  entered  into 
contractual  obligations — which  cannot 
be  canceled  or  modified  without 
substantial  loss — for  physical 
construction  at  the  site,  or  installation  of 
the  tank  system,  to  be  completed  within 
a  reasonable  time. 

Existing  tanks  that  are  converted  from 
tanks  storing  non-regulated  substances 
to  tanks  storing  regulated  substances 
after  the  effective  date  of  the  rules  are 
considered  “new  tank  systems”  and  are 
required  to  meet  new  tank  standards. 

One  commenter  stated  that  the 
language  in  the  preamble  to  the 
proposed  rule  implied  that  UST  systems 
that  were  permanently  taken  out  of 
service  or  decommissioned  before  the 
effective  date  of  the  regulations  are 
“existing  tank  systems.”  Tanks  that 
have  been  taken  out  of  service  would 
not  meet  the  definition  of  “existing  tank 
system”  if  they  contained  no  regulated 
substances.  However,  the  definition  of 
“existing  tank  system”  is  only  relevant 
to  the  determination  of  when  certain 
requirements  must  be  met,  not  which 
requirements  apply.  Certain  regulatory 
requirements  apply  to  out-of-service 
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tanks  that  were  used  in  the  past  for  the 
storage  of  regulated  substances.  Subpart 
G  (§  280.70)  addresses  out-of-service 
tanks,  and  this  issue  is  addressed  in 
section  IV.G.  of  this  preamble. 

(11)  Free  Product.  “Free  product" 
refers  to  a  regulated  substance  that  is 
present  as  a  non-aqueous-phase  liquid 
(e.g.,  liquid  not  dissolved  in  water). 

The  proposal  defined  free  product  as 
“regulated  substance  in  the  non-aqueous 
phase  (e.g.,  liquid  not  dissolved  in 
water)  that  is  beneath  the  surface  of  the 
ground.”  One  commenter  suggested  that 
this  phrase  should  include  a  non- 
aqueous  phase  regulated  substance  that 
is  on  surface  water.  The  Agency  agrees 
that  this  is  free  product  and  has 
modiHed  the  definition  accordingly. 
Other  commenters  suggested  that  EPA 
clarify  the  definition  to  clearly  exclude 
vapors  from  this  deflnition.  The  Agency 
agrees  that  vapors  are  not  free  product 
and  has  added  the  term  ‘liquid*  to  the 
deHnition.  Another  commenter 
suggested  a  lower  thickness  limit  of  one- 
eighth  of  an  inch  be  used  as  a  cutoff; 
any  layer  of  product  with  thickness 
lower  than  this  should  not  be  considered 
free  product.  The  Agency  does  not  agree 
with  this  concept  because  in  some 
instances  very  thin  layers  may  still  be 
retrievable.  The  regulations  require  that 
free  product  must  be  removed  to  the 
maximum  extent  practicable  as  a  part  of 
the  total  site  cleanup. 

Other  commenters  suggested  that  the 
definition  be  modified  to  include  a  field 
criteria  for  use  in  corrective  action.  The 
Agency  has  chosen  to  not  include  this 
type  of  criteria  because  determining  the 
presence  of  free  product  and  the  extent 
to  which  it  can  be  removed  depends  on 
site  conditions  and  the  technology 
employed.  EPA  believes  that  it  is 
preferable  to  leave  this  determination  to 
the  discretion  of  the  implementing 
agency.  This  issue  is  discussed  in  more 
detail  in  section  IV.F.  of  this  preamble. 

(12)  Hazardous  Substance  UST 
System.  “Hazardous  substance  UST 
system"  means  an  UST  system 
containing  either  (a)  hazardous 
substances  defined  in  section  101(14)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (but  not  including  any 
substance  regulated  as  a  hazardous 
waste  under  Subtitle  C)  or  (b)  any 
mixture  of  such  substances  and 
petroleum  that  is  not  regulated  as  a 
petroleum  UST  system.  Thus,  the  final 
rule,  in  effect,  defines  a  hazardous 
substance  UST  system  as  any  UST 
system  storing  regulated  substances 
which  is  not  a  petroleum  UST  system.  It 
is  essentially  a  catchall  for  any  UST 
system  for  which  the  effectiveness  of 
petroleum  release  detection  and 


corrective  action  technology  is 
uncertain.  By  contrast,  in  the  proposed 
rule,  a  hazardous  substance  tank  system 
was  defined  as  a  system  containing  an 
accumulation  of  hazardous  substances 
or  a  mixture  of  such  substances  and 
petroleum  in  which  hazardous 
substances  comprise  greater  than  50 
percent  of  the  weight  or  volume  of  the 
mixture.  The  change  from  the  proposed 
to  the  final  definition  eliminates  the 
proposed  50-percent  mixture  rule  for 
distinguishing  tanks  subject  to  the 
petroleum  release  detection 
requirements. 

Many  commenters  agreed  with  the 
Agency’s  proposal  in  the  Supplemental 
Notice  that  a  substance  not  found  on  the 
petroleum  list  but  listed  under  CERCLA 
should  be  regulated  as  a  hazardous 
substance.  Other  commenters  felt  that  if 
a  hazardous  substance  was  a 
constituent  in  petroleum,  then  that 
substance  should  be  regulated  like 
petroleum  when  it  is  stored  in  its  pure 
form.  Other  commenters  stated  the 
converse  argument:  That  because  some 
hazardous  substances  are  constituents 
in  petroleum,  then  petroleum  should  be 
regulated  as  a  hazardous  substance. 

The  final  rules  distinguish  petroleum 
and  petroleum-based  substances  from 
other  hazardous  substances  or  mixtures 
for  the  purposes  of  determining  which 
type  of  release  detection  requirements 
apply  to  new  UST  systems.  UST 
systems  storing  petroleum,  including  its 
natural  or  refinery-added  “hazardous 
substance”  constituents  (and  stored 
materials  with  petroleum-like 
characteristics),  are  allowed  to  use  a 
wide  range  of  release  detection  methods 
in  today’s  rule  because  petroleum  has 
chemical  and  physical  properties  that 
make  it  highly  detectable  and  amenable 
to  a  wide  array  of  available  corrective 
action  technologies.  A  hazardous 
substance  in  its  pure  form,  however, 
does  not  necessarily  retain  the  same 
characteristics  when  it  is  a  constituent 
in  petroleum.  Thus,  the  storage  of  such 
hazardous  substances  in  new  UST 
systems  is  governed  by  the  release 
detection  requirements  for  non¬ 
petroleum  regulated  substances,  i.e., 
secondary  containment.  In  the  final  rule, 
the  determination  of  which  type  of 
release  detection  requirement  is 
appropriate  at  an  UST  storing  a 
regulated  substance  is  not  based  on  the 
Agency’s  interpretation  of  the  definition 
of  “petroleum”  or  “hazardous 
substance.”  (For  further  discussions  of 
the  differences  between  petroleum  and 
hazardous  substance  USTs  and  their 
associated  release  detection 
requirements,  see  also  section  IV.D.2.  on 
hazardous  substance  release  detection, 
and  section  III.C.3.  on  alternative 


approaches  to  hazardous  substance  UST 
systems.) 

In  the  proposed  rule,  an  UST  system 
was  regulated  as  either  a  petroleum  or 
hazardous  substance  UST  system  based 
on  whether  “petroleum”  or  “hazardous 
substances”  were  stored  in  the  system. 
The  problem  of  how  to  regulate  a 
mixture  of  petroleum  and  hazardous 
substance  was  addressed  in  the 
proposed  definitions  of  hazardous 
substance  UST  and  petroleum  UST  by 
the  ’’50-percent  rule.”  A  mixture  of 
regulated  substances  was  subject  to 
either  the  petroleum  UST  system 
requirements  or  hazardous  substance 
UST  system  requirements  depending  on 
which  of  these  substances  comprised 
more  than  50  percent  of  the  mixture.  At 
proposal,  the  Agency  thought  this  was  a 
straightforward  way  to  decide  which 
release  detection  requirements  for  new 
UST  systems  were  applicable  to  a 
mixture  or  blend  of  petroleum  and 
hazardous  substances.  After  proposal, 
however,  the  Agency  became  concerned 
that  this  approach  would  prove  to  be 
unworkable  because  of  the  difficulty  of 
measuring  constituent  concentrations 
and  the  uncertainty  of  how  to  address 
constituents  of  petroleum  that  are  also 
hazardous  substances.  In  addition,  there 
is  not  a  single  percentage  value  that  is 
applicable  to  all  mixtures  and  blends  for 
determining  when  the  substance  will  no 
^  longer  be  reliably  detected  by  one  of  the 
release  detection  technologies  allowed 
under  the  rule  for  petroleum  USTs,  and 
there  is  a  wide  variation  in  the  degree  of 
’’hazardousness”  among  the  many 
substances  listed  in  section  101(14)  of 
CERCLA. 

For  these  reasons,  in  the 
Supplemental  Notice,  the  Agency 
considered  replacing  the  50-percent  rule 
with  a  specific  list  of  all  substances  and 
blends  of  regulated  substances  that 
would  be  regulated  under  petroleum 
UST  requirements.  Any  other  blend  or 
mixture  of  regulated  substances  would 
be  subject  to  hazardous  substance  UST 
requirements.  Many  commenters 
supported  the  proposed  50-percent  rule 
because  it  was  clear  and  because  it 
would  be  difficult  to  list  all  petroleum 
substances.  Others  supported  the  50- 
percent  rule  approach  but  recommended 
alternative  percent  values  ranging  from 
1  percent  to  50  percent.  Many 
commenters,  particularly  state  agencies, 
supported  the  idea  of  a  list  because  it 
would  lessen  the  need  for  determining 
how  to  regulate  a  particular  stored 
mixture,  and  thereby  decrease  the 
burden  on  the  implementing  agencies.  It 
was  also  believed  to  give  the  owner  and 
operator  clear  guidelines  in  determining 
the  status  of  blends  and,  therefore. 
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which  release  detection  method  to  use. 
These  commenters  said  that  any 
percentage  method  would  be 
cumbersome  and  difficult  to  enforce 
because  it  would  be  difficult  to  measure 
concentrations  in  the  UST  system. 

After  consideration  of  all  of  these 
comments,  EPA  concluded  that  neither  a 
percentage  rule  nor  a  comprehensive  list 
of  petroleum  or  petroleum-based 
substances  is  a  practical  solution  to  the 
problem  of  how  to  determine  which 
blends  and  mixtures  of  regulated 
substances  must  meet  the  release 
detection  standards  for  new  UST 
systems  storing  hazardous  substances. 
(See  the  discussion  concerning 
“regulated  substance”  in  section 
IV.A.4.a.  earlier  in  this  preamble  for  the 
reasons  why  the  Agency  rejected  the 
proposed  comprehensive  list  approach.) 
The  main  drawback  to  the  percent 
approach  is  the  variability  of  a 
meaningful  value.  For  example,  5- 
percent  pesticide  mixed  in  oil  or  5- 
percent  pentachlorophenol  mixed  in 
mineral  spirits  for  application  purposes 
should  be  stored  in  USTs  with 
secondary  containment  and  interstitial 
monitoring  because  of  the  high  toxicity 
of  these  substances  and  the 
unavailability  of  highly  effective 
corrective  action  technologies  and 
release  detection.  In  contrast,  a 
hazardous  substance  such  as  methanol 
that  is  highly  flammable  as  a  pure 
product  can  be  blended  in  relatively 
high  proportions  with  motor  gasoline 
and  not  change  the  flammable  nature  of 
the  motor  gasoline.  It  can  be  safely 
stored  in  a  protected  single-walled  tank 
because  release  detection  and  corrective 
action  technology  are  available  for  the 
petroleum-methanol  mixture;  and  these 
methods  are  the  same  or  very  similar  to 
those  used  for  petroleum  products.  Thus, 
the  appropriate  percentage  value  to  use 
in  determining  the  release  detection 
requirements  that  must  be  used  at  a  new 
UST  storing  a  mixture  of  regulated 
substances  should  be  determined  by  the 
implementing  agency  based  on  a 
consideration  of  the  following  factors: 
The  availability  of  reliable  and  sensitive 
release  detection,  the  availability  of 
effective  corrective  action  technologies, 
and  the  inherent  toxicity  of  the 
substance  stored. 

The  final  rule,  therefore,  does  not 
contain  a  “50-percent  rule”  to  determine 
how  mixtures  of  petroleum  and 
hazardous  substances  should  be 
regulated.  Rather,  the  final  rule  lists 
specific  substances  subject  to  the 
petroleum  UST  system  requirements  and 
uses  a  de  minimis  standard  to  determine 
when  other  mixtures  of  petroleum  and 
hazardous  substances  are  subject  to 


petroleum  UST  system  standards.  A 
“petroleum  UST  system”  is.  thus,  one 
which  contains  petroleum  or  petroleum 
and  de  minimis  amounts  of  other 
regulated  substances.  Any  other  UST 
system  is  a  hazardous  substance  UST 
system  and  must  be  provided  with 
secondary  containment  or  obtain  a 
variance.  The  de  minimis  amount  of 
hazardous  substance  mixed  with  a 
petroleum  product  is  that  amount  in 
which  the  additional  hazardous 
substance  does  not  alter  the 
detectability,  effectiveness  of  corrective 
action,  or  toxicity  of  the  petroleum  to 
any  significant  degree. 

(13)  Hydraulic  Lift  Tank.  “Hydraulic 
lift  tank”  means  a  tank  holding 
hydraulic  fluid  for  a  closed-loop 
mechanical  system  that  uses 
compressed  air  or  hydraulic  fluid  to 
operate  lifts,  elevators,  and  other  similar 
devices. 

One  commenter  stated  that  the 
definition  of  this  term  in  the  proposal 
did  not  include  elevator  lifts.  In 
response,  the  Agency  changed  this 
definition  to  include  lifts  that  operate  by 
compressed  air  or  hydraulic  fluid.  This 
change  properly  includes  all  elevator 
lifts  within  the  hydraulic  lift  definition. 

(14)  Implementing  Agency. 
“Implementing  agency”  means  EPA,  or, 
in  the  case  of  a  state  with  a  program 
approved  under  section  9004  (or 
pursuant  to  a  memorandum  of 
agreement  with  EPA],  the  designated 
state  or  local  agency  responsible  for 
carrying  out  an  approved  UST  program. 

As  the  definition  states,  section  9004 
empowers  the  Agency  to  approve  a  state 
program  to  operate  in  lieu  of  the  federal 
program.  The  state  agency  responsible 
for  carrying  out  an  approved  program  is 
the  lead  implementing  agency  for  the 
UST  program.  A  state  may  decide  to 
work  through  designated  local  agencies 
to  carry  out  the  approved  program.  It  is 
important  to  note  that  the  local  or  state 
agency  responsible  for  the  enforcement 
of  the  UST  regulations,  particularly  once 
the  state  program  is  approved,  is 
expected  to  be  an  owner  and  operator's 
first  contact  in  any  situation  involving  a 
leaking  UST  system.  The  state  and  local 
agencies  could  then  contact  EPA  if 
necessary. 

(15)  Maintenance.  “Maintenance”  is 
the  normal  operational  upkeep  to 
prevent  an  UST  from  releasing  product. 
This  definition  has  been  added  since 
proposal  in  response  to  requests  by 
several  commenters  for  clarification  of 
this  term.  The  comments  and  the  use  of 
this  term  are  discussed  further  in  section 
IV.C.2.  of  this  preamble. 

(16)  New  Tank  System.  “New  tank 
system”  means  a  tank  system  that  will 


be  used  to  contain  an  accumulation  of 
regulated  substance  and  for  which 
installation  has  commenced  after  the 
effective  date  of  this  regulation. 

Existing  tanks  that  are  converted  after 
the  effective  date  of  this  regulation  ffom 
tanks  storing  non-regulated  substances 
to  tanks  storing  regulated  substances 
are  considered  new  UST  systems  and 
are  required  to  meet  new  tank 
standards. 

(17)  Petroleum  UST  System. 

“Petroleum  UST  system"  means  an  UST 
system  containing  petroleum  or  mixtures 
of  petroleum  with  de  minimis  quantities 
of  other  regulated  substances.  Such 
systems  include  those  containing  motor 
fuels,  distillate  fuel  oils,  residual  fuel 
oils,  lubricants,  petroleum  solvents,  or 
used  oils. 

In  the  proposed  rule,  a  petroleum  UST 
system  was  defined  as  a  system  that 
contained  an  accumulation  of  petroleum 
or  a  mixture  of  regulated  substances  and 
petroleum  in  which  petroleum 
comprised  greater  than  50  percent  of  the 
weight  or  volume  of  the  mixture.  In  the 
Supplemental  Notice,  the  Agency 
proposed  the  development  of  a  list  of 
petroleum  or  petroleum-based 
substances  subject  to  the  petroleum  UST 
system  requirements.  Based  on  public 
comment,  however,  the  Agency  has 
decided  that  it  would  be  unworkable, 
time  consuming,  and  largely 
unnecessary  to  specifically  identify  all 
possible  petroleum  products,  petroleum- 
based  substances,  and  mixtures  of  these 
substances  with  hazardous  substances 
that  should  be  subject  to  petroleum  UST 
standards. 

The  definition  for  petroleum  UST 
systems  has  been  revised  in  two  ways 
in  the  final  regulation.  The  50-percent 
rule  for  mixtures  has  been  deleted  and 
replaced  with  a  limitation  of  non¬ 
petroleum  regulated  substances  to  de 
minimis  levels.  Use  of  this  approach  is 
intended  to  better  determine  if  an  UST 
system  qualifies  for  the  new  petroleum 
UST  release  detection  methods  (see  also 
definition  of  hazardous  substance  UST 
system).  In  addition,  a  list  consisting  of 
seven  general  categories  of  substances 
has  been  added  to  the  petroleum  UST 
system  definition  to  more  clearly 
identify  the  major  types  of  petroleum 
and  petroleum-based  substances  that 
may  be  stored  in  new  protected  single- 
walled  tanks  with  release  detection 
rather  than  only  in  UST  systems  that 
meet  the  secondary  containment 
requirements.  These  categories  are  not 
substances  that  necessarily  must  be 
defined  as  petroleum  under  CERCLA, 
but  instead  are  substances  for  which  the 
Agency  has  determined  single-walled 
tanks  with  cathodic  protection  and 
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monthly  release  detection  are  adequate 
to  protect  human  health  and  the 
environment  Other  mixtures  of 
regulated  substances  (for  example, 
petroleum  products  mixed  with  non- 
indigenous  hazardous  substances  or 
contaminated  petroleum  products)  will 
have  to  be  considered  on  a  case-by-case 
basis  by  the  implementing  agency,  using 
the  de  minimis  rule.  The  EPA 
anticipates  that  few  blends  and 
mixtures  will  present  interpretation 
difficulties.  See  part  (12)  of  this  section 
for  an  explanation  of  the  application  of 
the  de  minimis  rule. 

(18)  Pipe  or  Piping.  A  “pipe”  or 
“piping”  is  any  hollow  cylinder  or 
tubular  conduit  that  is  constructed  of 
non-earthen  materials.  This  definition 
has  been  added  since  the  proposed  rule 
at  the  suggestion  of  a  commenter  (see 
sections  IV.B.l.  and  IV.C.5.  of  this 
preamble  for  further  discussion). 

(19)  Repair.  “Repair”  means  to  restore 
"  a  taidc  or  UST  system  component  that 

has  caused  a  release  of  product  from  the 
UST  system. 

This  term  has  been  added  since 
proposal  in  response  to  public 
comments  requesting  additional 
clarification  concerning  the  differences 
between  repair,  upgrading  and 
maintenance.  Refer  to  section  IV.C.5.  of 
today’s  preamble  for  further  discussion 
of  this  issue. 

(20)  SARA.  “SARA”  means  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986. 

(21)  Sump.  This  term  has  been  deleted 
from  the  final  rule. 

Several  commenters  stated  that  this 
definition  was  ambiguous  due  to  the 
inclusion  of  the  term  “temporarily.” 

They  suggested  it  be  removed  or  that  an 
actual  time  be  substituted.  The  Agency 
agrees  and  has  eliminated  the  definition 
from  the  final  rule.  Tliis  definition  is  no 
longer  needed  because  the  final  rule  no 
longer  contains  any  requirements  or 
provisions  specific  to  sumps. 

(22)  Upgrade.  An  “upgrade"  is  the 
addition  or  retrofit  of  some  portion  of  an 
UST  systems,  such  as  cathodic 
protection,  lining,  and  spill  and  overfill 
controls,  to  improve  the  ability  of  the 
UST  to  prevent  the  release  of  product  in 
accordance  with  §  280.21. 

Although  this  term  was  not  defined  in 
the  proposal,  it  has  been  added  at  the 
recommendation  of  commenters.  Further 
discussion  of  upgrading  is  presented  in 
section  IV.B.3.  of  today’s  preamble. 

(23)  UST  System  or  Tank  System. 
“UST  system”  or  “tank  system”  means 
an  underground  storage  tank,  connected 
underground  piping,  underground 
ancillary  equipment,  and  containment 
system,  if  any..  This  definition  has  been 
changed  to  include  within  the  UST 


system  only  underground  ancillary 
equipment 

Two  commenters  suggested  that  the 
phrase  “underground  piping”  be  defined 
to  exclude  any  non-wetted  piping  such 
as  vent  lines.  EPA  does  not  agree  with 
the  commenters.  Because  such  “non- 
wetted”  piping  can  contain  regulated 
substances,  particularly  when  the  tank 
is  overfilled,  EPA  believes  that  certain 
requirements  in  this  rule  are  applicable 
to  this  type  of  piping.  Clarification  has 
been  added  in  today’s  rule  regarding 
which  requirements  are  applicable  to 
“non-wetted”  piping. 

(24)  Wastewa^r  Treatment  Tank. 
“Wastewater  treatment  tank”  means  a 
tank  that  is  designed  to  receive  and 
treat  an  influent  wastewater  through 
physical,  chemical,  or  biological 
methods. 

This  definition  has  been  changed 
since  the  proposal  so  that  it  no  longer 
includes  only  tanks  regulated  under  the 
Clean  Water  Act.  This  term  now  refers 
to  any  tanks  that  are  designed  to  treat 
wastewater.  Of  these,  only  some  are 
regulated  under  the  CWA.  This  change 
was  required  doe  to  the  different 
regulations  for  CWA-reguIated  and  non- 
CWA-regulated  wastewater  treatment 
tanks. 

B.  UST  Systems:  Design,  Construction, 
Installation,  and  Notification 

The  following  sections  present  major 
issues  raised  by  public  comments  and 
new  information  gathered  since 
proposal  concerning  the  design, 
construction,  installation,  and 
notification  of  UST  systems.  Also,  these 
sections  discuss  changes  in  the  final  rule 
based  on  these  public  comments  and 
this  new  information. 

1.  Design  and  Construction 
Requirements  (§  280.20] 

As  discussed  in  the  preamble  to  the 
April  17  proposal  (52  ITl  12695),  EPA 
concluded  that  national  design  and 
construction  requirements  are  needed 
for  new  UST  systems,  especially  with 
regard  to  corrosion  protection.  In 
discussing  general  approaches  to  design 
and  construction  standards,  EPA 
concluded  that  industry  codes  of 
practice  adequately  address  proper 
design.  EPA  invited  comments  on  the 
methods  that  should  be  used  to 
recognize  development  of  future  codes 
of  practice  that  meet  the  intent  of  the 
requirements  of  the  proposed  rule 
concerning  the  design,  construction,  and 
protection  from  corrosion  of  UST 
systems.  Many  comments  were  received 
by  EPA  on  this  issue. 

Many  commenterc  suggested  that  EPA 
set  detailed  design  standards  in  the  final 
rule.  Some  new  or  alternate  methods  for 


tank  design,  fabrication,  or  protection 
techniques  were  suggested.  For 
example,  a  few  commenters  suggested 
that  concrete  tanks  should  be  more 
explicitly  allowed.  One  suggested 
adding  imbonded  polyethylene  wrap  as 
an  option  for  corrosion  protection.  ^A 
still  believes,  however,  that  the  general 
approach  taken  at  proposal  of  relying  on 
industry  codes  of  practice,  rather  than 
specifying  detailed  regulatory  standards, 
is  more  appropriate  because  this 
approach  allows  new  and  effective 
technologies  to  be  developed  and  put 
into  use. 

In  today’s  final  rule,  EPA  simply 
requires  Aat  all  new  tanks  be  designed 
and  manufactured  according  to 
standards  of  a  nationally  recognized 
organization  or  an  independent  testing 
laboratory.  These  requirements  also 
allow  the  use  of  concrete  or  stainless 
steel  tanks  if  the  implementing  agency 
determines  that  the  design,  construction 
method,  and  corrosion  protection  system 
would  prevent  the  release  of  any  stored 
regulated  substances  in  a  manner  that  is 
no  less  protective  of  human  health  and 
environment  than  tanks  allowed  by  the 
requirements  of  $  280.20(a)  (l)-(4). 
Specific  design  and  construction  issues 
are  discussed  in  detail  below. 

a.  Tank  Requirements  (§ 280.20(a)). 

(1)  Fabrication.  As  discussed  in  the 
preamble  to  the  April  17  proposal  (52  FR 
12696),  EPA  proposed  to  require  one  of 
three  fabrication  techniques  for  tanks: 
Fiberglass-reinforced  plastic  (FRP), 
coated  and  cathodically  protected  steel, 
and  steel-fiberglass-reinforced  plastic 
composite.  The  allowed  fabrication 
techniques  were  chosen  to  provide 
protection  of  buried  structures  from 
galvanic  corrosion  by  using  either  a 
cathodic  protection  system  or 
noncorrodible  materials.  Although 
comments  were  submitted  suggesting 
flaws  in  each  of  the  UST  types  listed  in 
the  proposal,  the  data  submitted 
indicate  excellent  performance  of  all 
these  protected  ta^s.  Recent  studies 
sponsored  by  EPA  have  yet  to  identify  a 
documented  case  of  failure  by  corrosion 
of  these  protected,  “new  generation” 
tanks  having  in-service  ages  of  up  to  30 
years.  Therefore,  today’s  rule  is 
unchanged  with  respect  to  these  new 
tank  fabrication  requirements. 

Information  obtained  by  the  Agency 
since  proposal  on  performance  of  each 
of  the  three  fabrication  techniques 
specifically  allowed  in  the  final  rule  is 
briefly  summarized  below.  Additional 
discussion  is  presented  earlier  in  the 
Causes  of  UST  Releases  section  of 
today’s  preamble. 

FRP  Tanks.  Nearly  200,000  FRP  tanks 
have  been  installed  nationwide,  with 
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some  as  old  as  22  years  old.  There  were 
some  failures  of  these  tanks  when  first 
introduced;  however,  modification  of 
installation  practices  and  tank  design 
has  reduced  the  annual  failure  rate  to 
less  than  0.05  percent.  If  the  tank  fails, 
failure  usually  occurs  soon  after 
installation  and  is  due  to  improper 
installation. 

Coated  and  Cathodically  Protected 
Tanks.  Approximately  100,000  of  these 
tanks  have  been  installed  at  UST  sites. 
Though  some  of  the  tanks  are  over  20 
years  old,  the  majority  have  been 
installed  within  the  last  5  years.  There 
have  been  very  few  failures  of  these 
systems  to  date.  None  of  the  failures 
have  resulted  in  a  warranty  claim.  The 
few  failures  that  did  occur  were  due 
either  to  improper  installation  practices 
or  to  not  following  monitoring 
procedures  correctly.  Cathodic 
protection  technology  has  been  widely 
applied  to  pipelines  and  other  buried 
metal  structures  for  over  30  years.  A 
dramatic  reduction  in  failures  has 
resulted  from  the  use  of  cathodic 
protection  on  pipelines. 

Composite  Tanks.  This  tank  type  is 
not  as  popular  in  this  country  as  the 
other  types  of  protected  tanks,  but  has 
been  widely  used  in  Europe. 
Approximately  65,000  composite  tanks 
have  been  installed  in  the  U.S.  and  have 
been  in  use  for  about  25  years  without  a 
single  reported  corrosion-related  failure. 
The  current  manufacturing  standards  for 
these  tanks  are  much  more  stringent 
than  they  were  in  the  past.  Even  though 
there  is  not  as  much  historical 
performance  data  on  composite  tanks  as 
there  is  for  FRP  or  coated  and 
cathodically  protected  tanks,  EPA  has 
confidence  in  their  future  performance 
because  of  the  fault-fi'ee  performance  of 
the  older  tanks  of  this  type  and  the  more 
stringent  manufacturing  standards  that 
are  now  in  use. 

(2)  Corrosion  Protection — Corrosion 
Experts.  EPA  proposed  in  §  280.20(a] 
that  field-installed  cathodic  protection 
systems  should  be  designed  by  an 
independent  corrosion  expert.  The 
Agency  requested  comments  on  the 
merits  of  this  approach,  and  several 
comments  were  received  by  EPA  on  this 
issue.  Most  of  the  comments  strongly 
opposed  the  requirement  of  an 
“independent"  corrosion  expert  because 
they  felt  that  this  requirement  would 
place  an  unnecessary  financial  burden 
on  owners.  In  addition,  they  pointed  out 
that  the  term  “independent"  should  not 
be  required  because  very  few 
independent  corrosion  experts  are 
available.  Some  suggested  that  the  term 
“independent"  should  be  replaced  with 
"certified"  or  "qualifieo."  Others 


suggested  the  use  of  “in-house"  expert 
because  an  “in-house"  corrosion  expert 
would  have  better  working  knowledge 
of  the  systems  to  be  protected,  condition 
of  use,  and  the  surrounding 
environmental  condition. 

Although  no  clear  evidence  was 
submitted  to  indicate  that  corrosion 
protection  systems  that  are  designed  by 
independent  experts  would  perform 
better  or  worse  than  systems  designed 
by  non-independent  experts, 
information  obtained  from  public 
comments  indicates  that  relatively  few 
independent  corrosion  experts  are 
available  to  fulfill  the  large  demand  for 
system  designs.  In  the  final  rule,  EPA 
has,  therefore,  deleted  the  requirement 
that  the  corrosion  expert  must  be 
independent.  Thus,  the  use  of  in-house 
personnel  is  acceptable  provided  that 
they  meet  the  definition  of  “corrosion 
expert." 

Composite  Tanks.  In  the  preamble  to 
the  proposal  (52  FR 12698],  EPA  invited 
comments,  standards,  and  documented 
performance  data  for  FRP-steel 
composite  tanks  (also  called  "clad" 
tanks).  Several  comments  were  received 
by  EPA  on  the  issue  of  whether  or  not 
cathodic  protection  is  needed  for 
composite  tanks. 

EPA  believes  that  cathodic  protection 
for  this  type  of  tank  is  not  needed 
because  the  exterior  of  the  steel  tank  is 
bonded  to  a  thick  fiberglass  shell  that 
has  inherent  corrosion  resistance 
properties.  EPA  was  unable  to  identify 
one  case  where  this  type  of  tank  has 
failed  due  to  corrosion  and  also  noted 
that  one  major  manufacturer  of  this  type 
of  tank  recently  began  to  offer  lifetime 
guarantees  from  failure  for  its  tanks. 
Thus,  in  the  final  rule,  EPA  has  retained 
the  provision  that,  as  long  as  these  tanks 
are  designed  and  manufactured 
according  to  a  recognized  national 
standard  of  practice,  FRP-steel 
composite  tanks  do  not  require  cathodic 
protection. 

At  proposal,  industry  codes  for 
composite  tanks  were  still  in  draft  form. 
Commenters  suggested  that  composite 
tanks  should  be  excluded  fi'om  the  final 
rule  until  UL 1746  is  final.  EPA  disagrees 
with  this  comment  because 
manufacturers  are  now  being  approved 
under  this  standard  in  its  draft  form. 
Moreover,  EPA  has  amended  the  rule  to 
reference  a  new  industry  consensus 
design  standard,  ACT-100,  “for  the 
fabrication  of  FRP  clad  or  composite 
underground  storage  tanks"  submitted 
by  a  commenter.  Accordingly,  EPA  has 
concluded  that  it  is  unwarranted  to 
delay  allowing  the  use  of  composite 
tanks  given  their  outstanding 
performance  to  date  and  the  availability 


of  the  ACT-100  design  standard  and  the 
draft  UL  1746  performance  standard. 

No  12,000  ohm/cm  Exclusion.  As 
discussed  in  the  preamble  to  the  April 
17, 1987,  proposal  (52  FR  12698),  EPA 
had  proposed  dropping  the  12,000  ohm/ 
cm  exclusion  for  underground  tanks 
contained  in  the  Interim  Prohibition  (see 
section  9003(g)(2)  of  RCRA).  As  stated  in 
the  proposal,  this  measurement  alone 
does  not  adequately  define  a  soil's 
propensity  to  corrode.  Soil  resistivity 
varies  with  depth  and  moisture  content, 
and  corrosivity  has  been  demonstrated 
in  soil  with  a  30,000  ohm/cm  reading. 

Many  comments  were  received  by 
EPA  on  this  issue.  Some  requested  that 
EPA  retain  the  12,000  ohm/cm  exclusion 
in  the  final  rule.  Others  agreed  with  the 
proposed  approach  stating  there  is  no 
technical  basis  to  establish  a  single 
number  by  which  the  corrosivity  of  all 
soils  can  be  measured.  EPA  continues  to 
believe  that  use  of  a  single  resistivity 
variable  is  inadequate  to  measure  the 
propensity  to  corrode.  Therefore,  EPA 
has  decided  not  to  include  the  12,000 
ohm/cm  exclusion  in  the  final  rule. 

Some  commenters  suggested  that 
there  are  situations  where  the 
surrounding  soils  are  not  corrosive  and 
requested  Aat  a  mechanism  for  relief 
from  the  corrosion  protection 
requirements  be  provided  for  those 
situations;  for  example,  a  soil  that  is 
uniform  and  very  dry  (low  moisture 
content),  where  the  ground-water  table 
continuously  stays  several  feet  below 
the  bottom  of  the  UST  installation,  and 
the  area  above  the  installation  is  paved 
to  prevent  percolation  of  rainfall  and 
runoff.  EPA  agrees  with  these 
commenters  and  is  including 
§  281.20(a)(4),  which  allows  an 
exemption  for  metal  tanks  from  the 
requirement  that  all  UST  systems  be 
corrosion  protected  provided  that  a 
corrosion  expert  determines  that  the  site 
is  not  corrosive  enough  to  cause  a 
release  during  the  tail's  operating  life. 

In  addition,  owners  and  operators  must 
retain  records  of  this  determination  for 
the  operational  life  of  the  tank.  These 
records  should  include  evidence  of  the 
corrosion  expert’s  qualifications  and  the 
results  of  the  site  assessment. 

Alternative  Designs.  In  the  proposed 
rule  (§  280.20(a)(4]),  other  tank  designs 
are  allowed  if  the  implementing  agency 
determines  them  to  be  no  less  protective 
of  human  health  and  the  environment.  In 
response  to  the  proposal,  commenters 
requested  approval  for  several  types  of 
tanks  including  those  constructed  of 
concrete,  stainless  steel,  and  steel 
encased  in  polyethylene.  Several  other 
commenters  reported  to  the  Agency 
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other  potentially  useful  designs  such  as 
nylon  tanks. 

As  a  result  of  these  comments,  EPA 
sought  information  on  several  of  these 
alternative  designs  and  continues  to 
believe  that,  with  certain  materials  of 
construction  and  under  certain  site- 
specific  soil  conditions,  alternative 
systems  can  be  designed  that  will 
adequately  protect  human  health  and 
the  environment  In  addition,  EPA  is 
aware  of  new  design  techniques  being 
researched  that  appear  promising  but 
are  not  commercially  available.  The 
Agency  does  not  desire  to  restrict  or 
eliminate  emerging  technologies  and 
recognizes  the  numerous  site-specific 
factors  that  may  allow  for  the  use  of 
alternative  designs.  Therefore,  today’s 
rule  continues  to  provide  that  the 
implementing  agency  may  approve 
alternatives  that  are  no  less  protective 
of  human  health  and  the  environment 
than  the  specified  designs. 

The  Agency  has  not,  however,  added 
any  of  these  alternative  designs  to  the 
designs  specifically  allowed  by  the 
regulation  because  there  is  not  enough 
documented  history  about  the 
performance  of  these  systems  or 
industry  consensus  codes  governing 
their  fabrication  and  use.  One  system, 
for  example,  consists  of  a  steel  tank 
surrounded  by  a  thick,  high-density 
polyethylene  "jacket.”  The  “jacket”  is 
intended  to  provide  both  corrosion 
protection  and  secondary  containment. 

It  has  been  reported  to  EPA  that  over 
1,000  of  these  tanks  have  been  installed. 
Some  local  and  state  implementing 
agencies  have  been  approving  this 
design.  Sometimes,  specific  monitoring 
or  demonstrations  have  been  required  to 
ensure  that  the  design  provides 
protection  equal  to  that  provided  by  the 
other  types  of  protected  tanks.  It  has 
also  been  reported  that  several 
manufacturers  of  this  type  of  tank  have 
begun  the  process  of  working  with 
independent  testing  laboratories  toward 
developing  testing  and  evaluation 
methods  for  steel  tanks  encased  in 
noncorrodible  secondary  containment 
structures.  This  process  may  take 
several  years  to  complete  however.  The 
Agency  does  not  wish  to  unduly  restrict 
the  use  of  this  type  of  product  in  the 
interim  and  recognizes  that  the 
manufacturers  need  to  have  continued 
product  sales  to  be  able  to  fund  the 
needed  development  and  testing  of 
these  evaluation  methods.  Thus,  EPA 
views  the  type  of  approval  allowed 
under  §  280.20(a)(4)  as  essential  to  the 
continued  development  of  such  new 
tank  systems.  For  example,  the  long¬ 
term  performance  of  a  system  is  difficult 
to  establish  in  the  absence  of  allowing 


actual  installations  in  the  held. 
Accordingly,  the  final  rule  preserves  the 
proposal’s  allowance  of  the  use  of 
alternative  new  designs  as  long  as  they 
are  approved  by  implementing  agencies 
to  adequately  protect  human  health  and 
the  environment. 

Implementing  agency  approval  of 
alternative  new  tank  designs,  or  special 
designs  for  specific  sites,  will  only  be 
provided  if  the  UST  system  is 
determined  to  be  no  less  protective  of 
human  health  and  the  environment  than 
the  other  types  of  tanks  already  listed  in 
today’s  rule.  Accordingly,  an  alternative 
design  must  meet  the  two  basic  criteria 
that  all  of  the  other  methods  meet  (1)  It 
must  be  designed  and  constructed  to 
prevent  releases  due  to  structural  failure 
for  the  operating  life  of  the  system,  and 
(2)  it  must  be  designed  to  prevent 
releases  due  to  corrosion  for  its 
operating  life.  For  example,  the 
"jacketed”  tanks  described  earlier 
obviously  meet  the  structural  criteria 
because  each  inner  steel  tank  is  built  to 
the  U.L  58  standard.  These  types  of 
tanks  are  also  designed  to  prevent 
releases  due  to  corrosion  because  the 
secondary  containment  jacket  isolates 
the  steel  tank  from  the  surrounding  soil. 
However,  in  the  absence  of  an  existing 
consensus  code  applicable  to  the  jacket, 
or  a  long-term  performance  record,  it  is 
difficult  to  determine  if  releases  due  to 
corrosion  will  be  prevented  for  the 
tanks’  operating  life.  Thus,  the 
implementing  agency  could  allow  the 
use  of  this  type  of  tank  if  a  national 
consensus  code  is  eventually  developed 
for  the  jacket  or  this  outer  jacket  is 
determined  to  be  free  of  holes  at  least  as 
frequently  as  cathodically  protected 
tanks  are  checked  (after  installation  and 
every  3  years  thereafter).  The  integrity 
of  this  outer  jacket  can  be  ensured  in 
several  ways,  including  several  methods 
of  interstitial  monitoring  or  the  periodic 
performance  of  a  tank  structure-to-soil 
potential  measurement  by  a  cathodic 
protection  tester. 

b.  Piping  Requirements  (§ 280.20(b)). 
The  proposed  rule  (52  FR 12698) 
required  the  same  corrosion  protection 
for  piping  systems  as  used  for  the 
underground  storage  tank  itself.  Two 
types  of  protection  systems  were 
allowed:  fiberglass  piping,  or  coated  and 
cathodically  protected  steel  piping.  The 
same  as  for  the  tanks,  provisions  for 
approval  of  alternative  piping  methods 
were  also  proposed.  Today’s  rule 
remains  largely  as  proposed,  although 
the  requirement  for  an  “independent 
corrosion  expert”  has  been  revised  to 
delete  the  requirement  for 
independence,  and  an  option  for 
approval  of  alternative  designs  by  a 


corrosion  expert  has  been  added.  These 
issues  are  discussed  below.  In  addition, 
the  extent  of  corrosion  protection  of 
components  and  possible  alternate 
materials  of  construction  were 
highlighted  as  issues  in  the  proposal  for 
public  comment  and  are  discussed  in 
detail  below. 

(1)  Independent  Corrosion  Expert. 

EPA  proposed  in  §  280.20(b)  that  steel 
piping  coated  and  cathodically 
protected  with  a  field-installed  cathodic 
protection  system  must  be  designed  by 
an  independent  corrosion  expert.  The 
Agency  requested  comments  on  the 
merits  of  this  approach.  Several 
comments  were  received  by  EPA 
regarding  the  need  for  an  independent 
corrosion  expert  concerning  the 
protection  of  steel  tanks.  (See  section 
IV.B.l.a.(2).  for  a  discussion  of  this 
issue.)  In  response  to  these  comments, 
EPA  has  removed  the  requirement  that 
the  corrosion  expert  must  be 
independent. 

(2)  Corrosion  Protection  of  Tank 
System  Components.  The  Agency 
invited  comments  on  which  tank 
components,  if  any,  should  be 
cathodically  protected  and,  if  cathodic 
protection  is  not  required,  what  form  of 
corrosion  protection  is  appropriate. 
Several  comments  were  received  by 
EPA  on  this  issue.  Some  suggested  that 
EPA  should  require  cathodic  protection 
on  FRP-steel  composite  tanks  as  well  as 
any  steel  fittings  on  FRP  tanks.  Some 
suggested  that  all  metallic  components 
of  the  UST  system,  including  metallic 
connectors,  swing  joints,  flexible 
connectors,  and  riser  connections 
should  be  coated  or  cathodically 
protected.  Other  commenters  suggested 
that  cathodic  protection  on  steel  fittings 
on  FRP  tanks  is  imnecessary  and  that 
components  like  bung  hole  plugs  and 
pump  housings  do  not  need  cathodic 
protection. 

EPA  agrees  with  the  commenters  who 
stated  that  cathodic  protection  of  tank 
fittings  is  not  needed  because  these 
components  are  located  at  the  top  of  the 
tank  and  rarely  contact  the  stored 
product.  Section  280.20(a)  of  the  final 
rule  has  been  modified  to  restrict  the 
applicability  of  the  corrosion  protection 
requirements  to  “any  portion 
underground  that  routinely  contains 
product.” 

EPA’s  causes  of  release  study 
indicates  that  the  operational  piping 
portion  of  UST  systems  is  twice  as  likely 
as  the  tank  portion  to  be  the  source  of 
the  release.  Piping  failures  are  caused 
equally  by  poor  workmanship  and 
corrosion.  Threaded  metal  areas  made 
active  by  threading  have  a  high 
propensity  to  corrode  if  not  coated  and 
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cathodically  protected.  Today’s  rule 
specifically  requires  the  corrosion 
protection  of  operational  underground 
piping  and  components  that  are  in 
contact  with  the  soil  and  convey  product 
to  or  from  the  tank  (e.g.,  flexible 
connectors,  swing  joints,  pipe  fittings, 
and  impact  valves),  whether  in  metallic 
or  FRP  piping  nms.  Nonoperational 
components,  such  as  vent  and  vapor 
recovery  lines,  on  the  other  hand,  need 
not  have  corrosion  protection  because 
these  components  should  never  contain 
free  liquid  product,  particularly  under 
today’s  requirements  for  overfill 
prevention  (see  §  280.30).  Metallic 
components,  such  as  swing  joints,  do  not 
need  cathodic  protection  if  they  are 
placed  in  pump  housings  and  are  not  in 
contact  with  the  ground. 

The  Agency  also  invited  suggestions 
on  the  use  of  pipes  other  than  FRP  and 
corrosion-protected  steel  pipe.  One 
commenter  suggested  use  of  copper 
tubing.  Today  s  rule  allows  copper 
tubing  under  two  circumstances.  First, 
copper  piping  would  be  allowed  if  a 
corrosion  expert  determines  that  the  site 
is  not  corrosive  enough  to  result  in  a 
release  during  the  operational  life  of  the 
piping.  Second,  copper  piping  would  be 
allowed  if  the  design  and  construction 
methods  and  corrosion  protection  are 
determined  by  the  implementing  agency 
to  preyent  the  release  of  any  stored 
substances  in  a  manner  no  less 
protective  of  human  health  and  the 
environment  than  the  requirements  in 
§  280.20(b)  (1),  (2)  and  (3). 

c.  Spill  and  Overfill  Control 

(§  280.20(c)).  Design  and  construction 
requirements  for  new  UST  systems 
include  spill  and  overfill  equipment 
requirements.  These  additional 
requirements  are  discussed  below  in 
section  rV.C.l.,  “Spill  and  Overfill 
Control.” 

d.  Other  Issues.  (1)  Internal  Corrosion. 
In  the  preamble  to  the  April  17  proposal 
(52  FR 12699),  EPA  solicited  comments 
on  whether  internal  corrosion  could 
become  a  major  source  of  failure.  EPA 
requested  comments  based  on  the 
industry’s  field  experiences  with 
internal  corrosion  protection  systems  in 
terms  of  design,  installation,  efficacy  of 
performance,  and  problems  found.  EPA 
also  requested  information  on  the  need 
for  internal  corrosion  protection  and 
whether  it  should  be  required, 
particularly  for  all  new  steel  UST 
systems. 

The  Agency  has  received  several 
comments  on  this  issue.  Many  expressed 
the  opinion  that  internal  corrosion  is  one 
of  the  causes  of  tank  leaks.  Some 
suggested  mandating  internal  tank  lining 
to  reduce  or  to  eliminate  internal 
corrosion  and  thereby  prevent  leaks. 


Some  suggested  that  EPA  require  the 
use  of  striker  plates  below  fill  and  gauge 
fittings.  A  few  suggested  requiring  the 
use  of  soft-tipped  inventory  dipsticks. 
Some  commenters  took  the  position  that 
internal  corrosion  is  not  a  problem  and 
should  not  be  regulated. 

EPA  agrees  with  the  commenters  who 
argued  that  tank  lining  will  reduce  the 
incidence  of  failures  resulting  from 
internal  corrosion.  The  Agency  is  not, 
however,  mandating  the  requirement  of 
tank  lining  on  new  tanks  because  it  has 
concluded  that  striker  plates,  now 
required  under  the  consensus  codes, 
solve  the  problem.  At  present,  evidence 
is  limited  concerning  the  potential  of 
internal  corrosion  to  cause  newly 
constructed  tanks  to  fail.  Estimates  of 
the  incidence  of  internal  corrosion- 
induced  tank  failures  range  from  5  to  60 
percent  of  the  total  steel  tank 
population.  Several  tank  lining 
companies  submitted  data  that  indicate 
internal  corrosion  is  a  significant  cause 
of  release.  By  contrast,  internal 
corrosion  was  not  found  to  be  a 
significant  cause  of  release  in  an  EPA- 
sponsored  study  of  over  400  tank 
closures  carefully  investigated  by 
Suffolk  County,  New  York,  health 
department  officials.  The  results  of  this 
study  and  other  information  lead  the 
Agency  to  believe  that  the  incidence  of 
steel  tank  failures  due  to  internal 
corrosion  is  probably  less  than  10 
percent  of  the  total  tank  universe,  that  it 
occurs  most  often  in  smaller  tanks,  and 
that  it  takes  place  later  in  the 
operational  life  of  these  tank  systems, 
l^e  few  cases  of  internal  corrosion 
holes  that  were  witnessed  in  this  study 
appeared  to  be  generally  located  at  the 
bottom  of  the  tank  fill  pipe  opening  and 
often  could  have  been  prevented  if 
striker  plates  had  been  used.  These 
findings  are  corroborated  by  numerous 
tank  manufacturers  who  submitted 
comments  on  the  proposal,  citing  their 
collective  experiences  that  internal 
corrosion  is  not  a  problem  on  tanks 
equipped  with  striker  plates.  Many  of 
them  suggested  that  the  use  of  striker 
plates  below  the  fill  and  gauge  fittings 
will  protect  the  primary  location  where 
internal  corrosion  occasionally  breaks 
through. 

EPA  agrees  with  the  commenters  who 
believe  that  striker  plates  can  largely 
eliminate  the  internal  corrosion 
problem.  The  final  rule,  however,  does 
in  effect,  require  the  use  of  striker  plates 
because  they  are  standard  on  new  steel 
tanks  and  included  in  the  referenced 
codes  of  practice  developed  by 
nationally  recognized  associations  or 
independent  testing  laboratories.  The 
Agency  agrees  with  commenters  who 
suggested  that  the  use  of  soft-tipped 


dipsticks  will  also  reduce  internal 
corrosion.  The  final  rule  does  not, 
however,  include  this  alternative 
because  it  is  not  needed  with  striker 
plates  now  standard  on  all  tanks. 

(2)  Manways.  The  Agency  requested 
comments  and  information  about  the 
required  use  of  manways  on  top  of  new 
tanks  and  whether  traditional 
“bunghole”  systems  of  tank  entry  would 
result  in  a  significant  reduction  in 
releases.  Several  comments  were 
received  by  EPA  on  this  issue. 
Commenters  were  divided  on  the 
requirements  of  manways.  Some  of  them 
felt  that  manways  do  not  reduce  the 
number  of  leaks,  but  may  instead  add 
another  potential  source  of  release. 

Some  felt  that  the  requirement  of 
manways  is  necessary  because  a 
number  of  costly  release  investigations 
can  be  avoided  by  manual  inspection 
from  inside  a  tank.  A  few  commenters 
supported  manways  but  felt  that  their 
use  should  not  be  mandated. 

EPA  agrees  with  the  commenters  who 
recommended  manways  as  a  sound 
practice  but  believed  they  should  not  be 
required  in  the  final  rule.  Although 
manways  facilitate  the  manual 
inspection  of  the  interior  of  a  tank,  other 
forms  of  release  detection  make  internal 
inspections  and,  thus,  the  use  of 
manways  unnecessary  (see  discussion 
in  section  IV.B.2.g.(2).  concerning 
internal  inspections  and  release 
detection). 

2.  Installation  (§§  280.20  (d)  and  (e)) 

a.  Overview.  As  was  discussed  in  the 
preamble  to  the  April  17  proposal  (52  FR 
12700-12702),  improper  installation  is 
often  a  cause  of  release  from  various 
components  of  the  UST  system.  The 
public  comments  on  the  original 
proposal  and  on  the  Supplemental 
Notice  (December  23, 1987)  have 
reinforced  the  belief  that  proper 
installation  is  critical  to  preventing 
releases  from  the  UST  system.  The  new 
causes  of  release  information  obtained 
by  the  Agency  since  proposal  (which  is 
discussed  in  section  il.F.2.  of  this 
preamble)  indicates  that  improper 
installation  is  one  of  the  major  causes  of 
underground  storage  tank  and  piping 
failures.  Additionally,  the  majority  of 
industry  experts  felt  that  improper 
installation  causes  many  of  the  piping 
failures.  Though  the  reported  failure 
rates  of  FRP  and  protected-steel  tanks 
are  very  low,  failures  that  have  occurred 
are  usually  related  to  improper 
installation. 

Some  of  the  installation  practices  that 
have  been  identified  as  leading  to  UST 
system  releases  include:  Non- 
homogeneous  backfill,  which  is  often 
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cited  as  causing  localized  corrosion  of 
unprotected  steel  tank  system 
components;  improper  selection  and 
placement  of  backfill,  which  leads  to 
structural  failure  in  FRP  tanks;  loose 
ntting  in  the  bungs  and  vent  lines,  which 
leak  when  the  tank  is  overtilled;  and 
improper  layout,  fabrication,  and 
installation  (backtill  placement  and 
inadequate  cover)  of  the  delivery  piping, 
which  can  lead  to  loose  or  broken  pipe 
and  tittings. 

The  proposed  rule  addressed  these 
installation  problems  in  §  280.20  (c)  and 
(d).  Section  280.20(c)  listed  the  specitic 
requirements  for  conducting  a  proper 
installation.  Section  280.20(d)  required 
owners  and  operators  to  indicate  on  the 
notitication  form  how  proper  installation 
was  ensured.  The  comments  and 
revisions  for  the  tinal  rule  on  both  of 
these  sections  are  discussed  in  more 
detail  below. 

b.  Installation  Practices.  EPA 
proposed  in  §  280.20(c)  that  all  tanks 
and  piping  be  installed  in  accordance 
with  the  manufacturer’s  instructions  and 
nine  specitic  requirements  that  were 
based  on  the  major  installation  steps 
outlined  in  two  industry  codes: 
Petroleum  Equipment  Institute  RPlOO-86 
and  American  Petroleum  Institute  1615. 
The  Agency  requested  comment  on  this 
approach,  in  particular  the  use  of  a  tinal 
system  test,  after  backtill  is  placed 
around  the  storage  system  but  before  it 
is  placed  into  operation,  to  ensure 
proper  installation. 

Comments  were  received  that 
supported  the  proposed  approach.  Many 
commenters,  however,  suggested 
retinements  or  exceptions  to  several  of 
the  nine  specitic  requirements.  In 
addition,  the  industry  consensus  codes 
from  which  the  nine  requirements  were 
derived  have  been  revised  and  reissued 
since  the  proposal.  'These  two  codes  are 
now  in  substantial  agreement,  and  their 
recommended  practices  are  reported  to 
be  widely  used  by  installers.  One  of  the 
reasons  that  the  Agency  included  the 
nine  specitic  installation  provisions  in 
the  proposal  was  to  emphasize  certain 
important  basic  points  already  set  forth 
in  the  national  consensus  codes. 

EPA  now  believes  that  the  recently 
revised  codes  addressing  proper 
installation  practices  are  even  closer  in 
representing  a  national  consensus  and 
provide  appropriate  guidance  for  proper 
installation.  The  nine  specitic 
requirements  have,  therefore,  been 
deleted  from  the  tinal  rule  as 
unnecessary  and  are  replaced  with  a 
more  general  performance  standard  (in 
§  280.20  (d)  and  (e))  that  simply  requires 
that  ownera  and  operators  ensure  tiiat 
the  UST  systems  are  installed  in 
accordance  with  nationally  accepted 


codes  of  practice  and  the  manufacturers’ 
instructions  (if  any). 

An  example  of  an  installation  practice 
that  requires  the  consideration  of  both 
the  national  consensus  codes  and  the 
manufacturer’s  instructions  is  the  joining 
of  FRP  piping  to  metallic  components. 

The  consensus  codes  provide  general 
guidance  concerning  where  and  how  to 
make  such  joints,  but  the  two  major  FRP 
piping  manufacturers  provide  specitic 
instructions  concerning  the  details  of 
fabricating  this  type  of  joint. 

c.  Ensuring  Proper  Installation.  EPA 
proposed  in  §  280.20(d)  that  owners  and 
operators  indicate  from  a  list  of  methods 
on  the  proposed  notitication  form  which 
method  they  used  to  ensure  proper 
installation.  Also,  proposed  §  280.20(d) 
required  that  owners  and  operators 
obtain  the  installer’s  signature  certifying 
which  method  was  used  to  ensure 
proper  installation.  EPA  requested 
comment  on  the  advisability  of  requiring 
owners  and  operators  to  use  one  or 
more  of  these  methods  and  the  relative 
merits  of  each  method. 

In  general,  all  comments  supported 
EPA’s  contention  that  requirements  for 
ensuring  proper  installation  are 
warranted,  ^ch  approach  that  EPA  had 
identitied  to  ensure  proper  installation 
was  favored  by  at  least  one  commenter. 
No  data  were  submitted  to  EPA  in 
response  to  the  proposal  that  showed 
any  of  these  methods  to  be  unworkable, 
ineffective,  or  preferred  over  all  the 
others.  Therefore,  all  but  one  of  them 
have  been  retained  in  today’s  tinal  rule, 
and  they  have  been  renumbered  as 
§  280.20(e). 

The  one  method  that  has  been  deleted 
from  the  tinal  rule  was  the  testing  for 
leaks  during  and  after  installation.  This 
method  was  deleted  because  all 
national  consensus  codes  for 
installation  require  such  testing  during 
and  after  installation  and  thus  this 
testing  is  part  of  proper  installation 
under  §  280.20(d),  and  not  an  optional 
method  of  certification  as  required 
under  §  280.20(e). 

Other  methods  of  ensuring  proper 
installation  were  suggested  by 
commenters.  The  tirst  suggestion  was  to 
certify  owners.  Although  the 
certitication  of  owners  could  improve 
installation  practices,  the  Agency  is 
concerned  that  the  implementation  of  an 
education  and  testing  program  of  this 
magnitude  would  be  very  difticult  to 
accomplish  and  not  likely  to  be  very 
effective,  because  owners  do  not  usually 
install  their  own  tanks.  Some 
commenters  suggested  that  EPA  develop 
a  national  installer  certitication 
program.  EPA  believes,  however,  that 
implementing  such  a  program  at  the 
national  level,  particularly  given  the 


large  number  of  installers  necessary, 
would  be  unworkable  and  would  delay 
implementation  of  this  rule.  Also,  the 
fact  that  proper  installation  can  be 
effectively  ensured  by  a  variety  of 
approaches  makes  a  national  program 
for  certitication  of  installers 
unnecessary.  EPA  believes  that  state 
and  local  governments  are  in  a  much 
better  position  to  develop  such  programs 
as  they  deem  necessary. 

Some  commenters  suggested  requiring 
certitication  of  installers  by  a 
professional  organization.  EPA  is  not 
aware,  however,  of  any  professional 
association  that  is  in  a  position 
currently  to  certify  the  large  number  of 
installers  expected  to  be  needed  in  the 
following  years  and,  therefore,  has  not 
required  such  certitication  in  the  tinal 
rule. 

Section  280.20(e)  of  the  tinal  rule 
requires  owners  and  operators  to 
indicate  on  the  notitication  form  which 
method  for  ensuring  proper  installation 
was  used.  Although  EPA  believes  that 
the  use  of  one  or  more  of  the  methods 
allowed  (i.e.,  manufacturer  or 
implementing  agency  certitication  of  the 
installer;  inspection  of  the  installation 
by  a  professional  engineer  or  the 
implemental  agency;  completion  of 
manufacturer’s  installation  checklist;  or 
another  method  as  approved  by  the 
implementing  agency)  will  improve 
installation  practices,  today’s  allowance 
of  a  variety  of  methods  will  give  owners, 
operators,  and  implementing  agencies 
flexibility  to  choose  the  most 
appropriate  methods. 

EPA  has  also  retained  the  requirement 
in  the  tinal  rule  that  owners  and 
operators  obtain  the  installer’s 
certitication  that  the  installation  was 
properly  performed.  Thus,  §  280.22(f)  of 
the  tinal  Notitication  Requirements 
requires  owners  and  operators  to  have 
the  installer  certify  on  the  notitication 
form  that  the  UST  system  was  installed 
in  accordance  with  the  performance 
standards  of  §  280.20(d).  A  signature 
block  is  provided  on  the  notitication 
form  for  the  installer.  EPA  intends  that 
owners  and  operators  will  obtain  the 
signature  of  the  person  primarily 
responsible  for  the  installation  of  the 
tank  and  piping  system.  In  cases  where 
the  owner  functions  as  the  general 
contractor,  hiring  several  parties  to 
conduct  the  tank  and  piping  installation, 
then  the  owner  could  be  considered  the 
installer. 

In  the  proposal  preamble,  comments 
were  requested  on  the  advisability  of 
requiring  a  site  plan  and,  if  it  were 
required,  what  level  of  detail  was 
necessary.  Most  conunenters  favored 
the  requirement  for  a  site  plan  but 
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differed  on  the  level  of  detail  required 
for  the  plan.  Some  commenters  favored 
a  simple  sketch  and  others  favored  an 
engineering  drawing  that  would  locate 
the  tanks  and  the  piping,  indicate  the 
sizes  and  routing  of  the  piping,  and 
indicate  the  location  of  structures  on  the 
site.  Information  obtained  from  the 
“Causes  of  Release  Study”  (see  section 
II.F.2.  of  today’s  preamble)  incficates 
that  SFite  plans  are  prepared  voluntarily 
by  most  major  corporations  and  are 
required  in  some  jurisdictions  when 
applying  for  building  permits. 

The  Agency  has  determined  that  it 
will  not  make  site  plans  a  required 
record  because  it  is  not  necessary  to 
ensure  compliance  with  the  technical 
requirements  promulgated  today.  A  site 
plan  is,  however,  a  useful  tool  for 
owners  and  operators.  The  Agency 
notes  that  site  plans  eu-e  reconunended 
in  recent  updates  of  national  codes 
addressed  to  the  installation  of  new 
UST  systems. 

3.  Upgrading  of  Existing  Systems 
(§  280.21) 

EPA  proposed  in  §  280.21(a)  that, 
within  10  years  after  die  efrecfive  date 
of  the  final  rule,  all  existing  UST 
systems  comply  with  the  requirements 
for  new  UST  systems  under  §  280.20  and 
have  a  field-intialled  cathodic 
protection  systmD  designed  by  an 
independent  corrosion  expert  If  these 
requirements  could  not  be  met,  these 
UST  systems  would  haire  to  be  closed. 
The  Agency  requested  eononents  on 
these  proposed  requirements  and  the 
need  for  upgrading  UST  systems  to 
prevent  releases  (see  52  FR 12702- 
12705). 

a.  Mandatory  UpgratMng  Schedule.  (1) 
Overview.  EPA  concluded  in  the 
proposal  (52  FR  12702-12704)  that  die 
universe  of  1.4  to  2  million  existing  UST 
systems  presents  a  signifreant  threat  to 
the  public  health  and  environment  from 
product  releases  due  to  spills,  overfills, 
and  corrosion  of  unprotected  steel  tank 
systems.  Presently,  the  majority  of 
existing  UST  systems  are  not  equipped 
with  any  of  the  release  prevention  or 
detection  features  that  were  proposed. 
The  Agency  also  concluded  that  if  these 
existing  s^'stems  were  retrofitted  with 
safeguards  proposed  for  new  UST 
systems,  a  significant  number  of  product 
releases  could  be  prevented  or 
minimized. 

EPA  proposed  two  different  schedules 
for  implementing  UST  system  upgrades: 
One  for  installation  of  release 
prevention  (corrosion  protection  and 
spill/overfifi  controls),  and  another  for 
release  detection. 

•  Corrosion  protection  (which  would 
consist  of  cathodic  protection  for  bare 


steel  tanks,  for  example),  and  spill  and 
overfill  controls  were  proposed  to  be 
installed  at  all  existing  UST  systems 
within  10  years  (see  52  FR  12774  and 
12779). 

•  Release  detection  at  unprotected 
and  protected  existing.  UST  systems  was 
proposed  to  be  phased  in  at  3  and  5 
years,  respectively,  with  monthly 
release  detection  monitoring  proposed 
for  all  UST  systems  after  IQ  years. 

•  UST  systems  that  could  not 
impfement  a  reliable  and  effective 
release  detectioa  method,  or  that  did  uit 
meet  upjprade  requirements  for  corrosion 
protection  and:  spiU  and  overfill  controls, 
within  die  required  time  frames 
proposed  were  to  be  replaced  (to  meet 
new  tank  standards)  or  permanently 
closed. 

The  proposed  implementation 
schedule  for  release  detection  has  been 
changed  in  the  final  rule  to  require 
existing.  UST  systems  to  phase  in 
release  dfeteetjon  based  on  age  over  the 
first  5  years  after  the  rule's  elective 
date.  (Further  discussiion  about  die 
Agency’s  rationale  for  changing  this 
proposed  requirement  is  presented  in 
section  IViXS.  of  today's  preamble.)  In 
today’s  final  ruJie,  the  Agency  has 
retained  the  proposed  requirement  that 
all  substandard  existing  UST  systems  be 
closed,  replaced,  or  retrofitted  with 
corrosion  protection  and  spdl  and 
overfill  control  equipmmit  within  10 
years  after  the  rule’s  effective  date.  The 
final  requirements  concerning  the 
upgrade  of  corrosion  protection  and  spill 
and  overfill  controls  (indicating  public 
comments  on  this  issue)  are  discussed 
below.  The  schedule  issues  are 
discussed  first,  followed  by  the 
upgrading  methods. 

(2)  Approaches  to  Today’s  Rule. 
During  development  of  the  proposed 
rule,  the  Agency  considered  several 
approaches  and  requirements  for 
scheduling  upgrade  and  replacement  of 
existing  substandard  UST  systems, 
including:  rapid  upgrade  and 
replacement  (e.g.,  within  3 to 5  years), 
gradual  upgrade  and  replacement 
(within  6  to  12  years],,  and  no  required 
upgrade  and  replacement  of  existing 
UST  systems.  ^A  selected  the  gradual 
approach,  proposing  that  all  existing 
UST  systems  storing  regulated 
substances  be  required  to  either  upgrade 
to  new  tank  standards  within  10  years 
(through  retrofitting  or  replacement)  or 
be  permanently  closed. 

Many  commenters,  including  several 
segments  of  the  UST  service  industry, 
supported  the  10-year  upgrade  period, 
believing  that  this  is  a  reasonable  time 
frame  to  allow  their  industry  to  respond 
to  the  large  universe  of  existing  tanks 
that  will  need  to-be  upgraded,  replaced. 


or  closed.  As  discussed  in  the  preamble 
to  the  proposal  (52  FR  12704),  one 
important  advantage  of  this  approach  is 
that  it  appears  to  complement  current 
industry  trends  towards  upgratfing  or 
replacing  voluntarily,  while  setting  a 
clear  target  date  by  which  all  upgrades 
and  replacements  must  be  completed. 
This  approach  provides  flexibility  to 
implementing  agencies  by  allowing  them 
to  choose  from  numerous  alternative 
phase-in  approaches  (e.g.,  based  on  tank 
age,  tank  type,  or  environmental 
vulnerability  of  the  site)  the  most 
appropriate  and  applicable  method  to 
achieve  an  orderly  transition  in  meeting 
the  10-year  compliance  deadline,  fri 
summary,  both  EPA  and  many 
commenters  believe  that  the  proposed 
10-year  compliance  period  will  provide 
time  that  is  adequate  to  implement  the 
required  improvements  at  the  1.4  to  2 
million  UST  systems  nationwide-. 

Other  commenters  stated  the  10- 
year  mandatory  upgrade  period  to  toe 
ambitious  and  should  be  relaxed  (-or 
lengthened)  for  those  owners  and 
operators  with  multiple  tanks,  with 
financial  limitations,  or  in  states  where 
upgrade/replacement  programs  have 
already  been  implemented.  EPA 
continues  to  remain  unconvinced, 
however,  that  extending  the  proposed 
compliance  period  will  significantly 
lessen  the  burden  on  multiple  tank 
owners  or  on  owners  and  operators  with 
limited  financial  resources  because  if 
bare  steel  tanks  are  allowed  to  continue 
operation  after  10  years,  many  will 
eventually  leak  and  require  corrective 
action  that  is  much  more  burdensome 
than  upgrading.  EPA  also  expects  that 
most  UST  owners  and  operators  will 
make  the  decision  to  upgrade  or  replace 
existing  UST  systems  within  10  years 
anyway  (see  52  FR  12671).  For  example, 
many  owners  and  operators  will  choose 
to  conduct  their  upgrades  prior  to 
implementation  of  release  detection 
(within  the  first  5  years)  because  it  is 
more  cost  effective  and  practical  to 
imptement  all  required  upgrades  at  a 
site  at  the  same  time,  before  the  tank 
system  leaks. 

Many  owners  and  operators  are 
currently  upgrading  or  replacing  their 
existing  UST  systems  in  response  to 
pressures  other  than  Federal  regulatory 
requirements  (for  example,  voluntary 
upgrading  pra^ams,  insurance  and 
liability  concerns,  and  State  and  local 
upgrading  requirements).  For  this 
reason,  some  commenters  suggested  that 
the  10-year  mandatory  upgrade 
requirement  is  unnecessary  and  should 
be  deleted  from  the  regulations.  The 
Agency  agrees  that  these  positive 
upgrading  and  replacement  trends  will 
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probably  continue  over  the  next  several 
years,  even  without  a  regulatory 
requirement.  EPA  is  concerned, 
however,  that  reliance  only  on  these 
voluntary  activities,  without  the  added 
incentive  of  a  regulatory  deadline,  will 
result  in  a  significant  number  of  UST 
systems  not  being  upgraded  or  replaced 
over  the  next  10  years.  EPA  has 
concluded  that  this  is  a  situation  that 
would  not  protect  human  health  and  the 
environment  nationwide. 

Some  commenters  supported  a  phase- 
in  period  that  is  more  rapid  than  die 
proposed  10  years  because  the  longer  it 
takes  to  upgrade,  the  more  releases  to 
the  environment  that  will  occur,  posing 
additional  risk  to  the  public  health  and 
environment.  More  than  half  of  all 
existing  UST  systems  are  over  10  years 
old  and  constructed  of  unprotected,  bare 
steel  without  any  spill  and  overfill 
prevention  equipment.  EPA’s 
information  on  causes  of  release  (see 
earlier  discussion  on  causes  of  release) 
conPirms  that  these  tank  systems  are  the 
most  likely  to  have  releases  due  to 
corrosion,  piping  failures,  and  spills  and 
overfills.  Therefore,  the  Agency 
recognizes  that  a  more  rapid  upgrade 
schedule  will,  at  least  theoretically, 
prevent  a  signiHcant  number  of  release 
incidences  that  may  occur  at  existing 
substandard  UST  systems. 

Other  information  obtained  by  the 
Agency  during  development  of  the 
proposal  (see  52  FR 12704),  however, 
indicated  that  not  even  the  most 
aggressive  State,  local,  or  industry  UST 
programs  have  required  upgrading  or 
replacement  in  as  short  a  timeframe  as  3 
to  5  years  because  it  is  universally 
accepted  as  unimplementable  given  the 
nature  and  size  of  the  regulated 
community.  The  Agency  believes  that  a 
mandatory,  rapid  upgrading  approach 
could  not  be  successfully  implemented 
because  a  large  portion  of  the  regulated 
community  consists  of  small  businesses 
that,  if  faced  with  a  shorter  deadline, 
would  continue  their  substandard 
operations  resulting  in  widespread 
noncompliance.  Thus,  while  a  shorter 
upgrade  period  appears  theoretically 
advantageous  in  terms  of  the 
environmental  and  health  risks  avoided, 
EPA  has  concluded  that  it  is  unlikely  to 
genuinely  achieve  more  protection  of  the 
public  health  and  environment  than  the 
proposed  approach  because  it  is 
unimplementable  by  significant  portions 
of  this  regulated  community. 

Many  commenters  (those  supporting 
the  proposed  10-year  mandatory 
upgrade  period,  as  well  as  the  other 
approaches)  recommended  that  UST 
system  upgrades  and  replacements  be 
phased  in  using  a  staggered  approach 


over  the  upgrading  period.  They  believe 
that  this  would  lessen  the  burden  on  the 
UST  service  industry  by  preventing 
numerous  owners  from  waiting  until  the 
end  of  the  10-year  compliance  period  to 
complete  their  upgrades  or 
replacements.  Tank  age  was  the  factor 
most  frequently  suggested  as  the  basis 
for  phase-in  of  UST  system  upgrades 
because  of  the  belief  that  older  UST 
systems  have  the  greatest  probability  of 
leaking  due  to  corrosion.  Others 
suggested  that  the  corrosive  nature  of  a 
site,  the  presence  or  absence  of 
corrosion  protection,  or  the 
environmental  vulnerability  of  an  area 
should  be  used  as  the  basis  for 
determining  the  upgrade  schedule. 

Given  the  enormous  size  of  the 
existing  UST  system  universe  and  the 
practical  implementation  difficulties  that 
owners  and  operators  face  as  they 
upgrade  necessary  improvements  to 
prevent  future  releases,  EPA  agrees  that 
the  implementation  of  the  upgrade/ 
replacement  requirements  should  be 
phased  in.  The  Agency  decided, 
however,  not  to  require  the  phase-in  of 
UST  system  upgrades  or  replacements 
based  on  tank  age  or  any  other  factor  in 
the  final  rule  for  several  reasons.  First, 
EPA  believes  that  numerous  UST 
systems  will  be  upgraded  or  closed  over 
the  next  10  years  even  in  the  absence  of 
any  Federal  deadline  in  the  regulations. 
Upgrading  programs  are  already  well 
underway  in  numerous  companies,  and 
more  are  expected  to  begin  nationwide 
in  response  to  these  regulations.  As 
discussed  earlier  in  the  background 
section  of  this  preamble,  numerous 
system  closures  will  also  occur  because 
of  this  new  regulatory  program.  Thus, 
EPA  has  concluded  that  only  a  portion 
of  the  existing  UST  system  owners  and 
operators  are  likely  to  wait  until  the  end 
of  10-year  compliance  period  to 
complete  their  upgrades  or 
replacements.  Second,  upgrading  or 
replacement  represents  a  signiHcant 
undertaking  for  UST  system  owners  and 
operators  and  the  Agency  has  identified 
many  appropriate  factors  (including,  for 
example,  tank  age,  site  location,  and 
other  business-related  reasons)  already 
being  successfully  used  by  owners  and 
operators  to  schedule  replacements/ 
upgrades.  In  an  attempt  to  stimulate 
scheduled  actions  and  company 
programs  in  this  area,  the  Agency  does 
not  want  to  artificially  restrict  them  to 
phase-in  programs  based  on  age.  Third, 
the  Agency  has  concluded  that  a  simple 
deadline  provides  a  clear  national  goal, 
and  that  ^is  is  all  that  is  necessary  to 
prompt  the  required  upgrading/ 
replacement  actions  over  the  10-year 
period.  Finally,  today’s  approach  of  a  10- 


year  deadline  provides  implementing 
agencies  with  the  freedom  to  decide 
whether  State  or  local  UST  programs 
should  have  a  scheduled  phase-in  period 
and,  if  so,  the  methods  they  will  use  to 
do  it. 

Finally,  some  commenters 
recommended  that  EPA  provide 
variance  procedures  in  the  final  rule  that 
would  enable  the  avoidance  (or  delay) 
of  implementation  of  the  upgrading 
requirements  for  owners  and  operators 
who  show  reasonable  progress  in 
upgrading,  for  those  lacking  Rnancial 
resources  to  upgrade,  for  protected 
tanks  installed  prior  to  Hnal  rule 
promulgation,  and  for  States  where  UST 
upgrade  programs  have  already  been 
implemented.  The  use  of  such  variances 
in  the  final  rule  was  rejected,  however, 
because  the  Agency  believes  that  where 
upgrading  has  been  allowed  to  be 
phased  in  over  10  years,  there  is  no 
jusUHcation  for  further  delay  in  bringing 
substandard  systems  into  compliance 
with  requirements  necessary  to  ensure 
protection  of  human  health  and  the 
environment. 

b.  Tank  Upgrading  Methods  for 
Corrosion  Protection  (§  280.21(b)). 
Today’s  final  rule  allows  three  methods 
of  tank  upgrading  for  corrosion 
protection,  as  suggested  by  a  number  of 
commenters.  EPA  believes  that  each  of 
the  upgrading  methods  described  below 
has  been  demonstrated  to  be  protective 
of  human  health  and  the  environment. 

(1)  Interior  Lining.  The  first  of  the 
options  for  upgrading  a  tank  is  to 
internally  line  the  tank  in  accordance 
with  the  tank  repair  provisions  of 
§  280.33.  To  use  this  technique  as  the 
sole  method  for  meeting  the  corrosion 
protection  upgrade,  the  tank  must  be 
internally  inspected  after  10  years  and 
every  5  years  thereafter.  The  inspection 
must  be  conducted  in  accordance  with  a 
code  of  practice  developed  by  a 
nationally  recognized  association  or 
independent  testing  lab  to  ensure  that 
the  lined  tank  is  performing  adequately. 
Interior  lining  used  as  the  sole  method 
for  corrosion  protection  is  not  regarded 
as  a  permanent  upgrade,  but  is  adequate 
if  it  continues  to  meet  original  lining 
design  speciHcations  as  determined  by 
periodic  inspections.  If  the  lined  tank 
does  not  meet  the  original  design 
specifications,  it  no  longer  meets  the 
upgrading  requirements  and,  if  it  cannot 
be  repaired  in  accordance  with  industry 
codes,  it  is  subject  to  the  unprotected 
tank  requirements  and  must  be  replaced 
after  1998. 

Numerous  comments  were  received 
suggesting  that  the  use  of  internal  tank 
lining  of  existing  UST  systems  should  be 
more  clearly  allowed  as  an  upgrade 
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option.  Data  submitted  by  the 
commenlers  and  data  developed  by  l^A 
since  proposal  kidiGate  that  Uned  taidcs 
rarely  cause  releases  to  the 
environment,  even  in  the  absence  of 
external  corrosion  protection  measures. 
Tank  lining  has  been  reported  by  lining 
companies  as  already  having  been,  used 
to  repair  or  prevent  releases  in  over 
300,000  heating  oil  tanks  and  over  70;000 
motor  fuel  tanks  during  the  last  25  years. 
Last  year,  an  EPA-sponsored  study  of 
UST  programs  outside  the  U.S.  revealed 
that  internal  lining  of  tanks  has  been  in 
wide  use  in  Europe  and  Canada  for  the 
past  decade.  At  least  one  major  insurer 
of  USTs  in  the  U.S,  requires  t^t 
unprotected  steel  tanks  over  15  years  of 
age  be  lined  as  a  preventive  measure  for 
internal  corrosion. 

Several  experienced  tank  operators 
commented  that  if  steel  tanks  are 
properly  lined  their  life  can  be  extended 
for  at  least  10  years  with  leak-free 
performance.  They  noted  significant 
economic  and  operational  advantages  to 
lining  alone  as  an  upgrade  (e.g.,  it  avoids 
the  need  to  reinstall  the  tank  and  can  be 
done  relatively  quickly),  and  they 
suggested  that  EPA  allow  tank  lining  as 
an  upgrade  option.  EPA  now  believes 
that  either  tank  lining  alone  or  tank 
lining  combined  with  external  cathodic 
protection  is  a  reliable  upgrade  measure. 
Accordingly,  the  final  rule  has  been 
revised  to  more  clearly  indicate  that 
these  are  acceptable  upgrade  options 
under  specific  guidelines  and 
requirements. 

EPA  also  agrees  with  commenlers  that 
internal  corrosion  is  a  potential  problem 
for  tanks  in  the  future  but  does  not 
believe  enough  evidence  is  available  to 
suggest  that  requiring  tank  lining  for  all 
steel  tanks  is  warranted  at  this  time. 
Although  commenters  submitted  data 
that  demonstrated  the  existence  of 
internal  corrosion,  there  were  conflicting 
views  as  to  its  frequency  and  causes 
and  the  severity  of  its  effects.  Some 
commenters  stated  that  all  tanks  more 
than  15  years  old  should  be  lined 
because  of  the  potential  for  failures  due 
to  internal  corrosion.  Other  commenters 
stated  that  modem  fuels  and  tank 
management  practices  have  virtually 
eliminated  internal  corrosion. 

As  previously  addressed  in  the 
discussion  of  internal  corrosion  under 
the  new  tank  standards  (section 
IV.B.l.d.),  EPA  believes  that  most 
internal  corrosion  incidents  have  been 
due  to  dip-sticking  tanks  without  striker 
plates.  Now  that  striker  plates  are 
standard  equipment  on  tanks,  the 
problem  of  internal  corrosion  for  newer 
tanks  has  been  substantially  resolved. 

In  the  final  rules,  tanks  over  10  years  of 


age  must  be  either  internally  inspected 
or  fined  to  meet  the  up^de 
requirements.  If  internal  corrosion  is 
occurring,  the  internal  inspection  will 
detect  it.  The  lining  codes  require  the 
installation  of  striker  plates.  Although 
EPA  will  continue  to  study  this  potential 
problem  in  the  coming  years,  the  final 
rule  does  not  require  internal  corrosion 
protection  practices  beyond  what  is  now 
contained  in  industry  codes. 

(2)  Cathodic  Protection.  A  second 
option  for  upgrading  a  tank  is  cathodic 
protection.  Section  280.21(b)(2) 
describes  requirements  forupgrading  an 
existing  UST  by  cathodic  protection. 

The  cathodic  protection  system  must 
meet  the  requinauents  for  new  tank 
systems,  except  that  the  tank  and  piping 
do  not  need  to  have  an  external 
dielectric  coating.  These  cathodic 
protection  requirements  for  existing 
USTs  were  included  in  the  proposal  and 
were  supported  by  the  commenters. 
Several  commenters,  however,, 
expressed  concern  that  not  all  existing 
USTs  are  sound  enough  to  be  upgraded. 

Concern  was  expressed  over  allowing 
cathodic  protection  retrofits  on  old 
tanks  that  could  have  one  of  the 
following:  Plugged  corrosion  holes  (see 
new  causes  of  release  information  in 
section  11.F.2.  of  this  preamble);  severe 
external  pitting  corrosion  that  leaves  a 
lower  margin  of  safety  in  the  avraittiiat 
the  cathodic  protection  system  fails;  and 
internal  corrosion.  The  Agency  agrees 
with  these  commenters  th€ttariy  sound 
tanks  should  be  upgraded  witk  cathodic 
protection  and  is  inckiding  nnpeetian 
and  testing,  reqiurements  for  upgraded 
tanks  in  the  fi^l  rule.  Review  ^ 
industry  standards  for  interaal 
inspection  to  assess  the  need  far  vepan' 
of  USTs  has  convinced  EPA  that  tmks 
can  be  safely  upgraded  if  these  industry 
standards  are  followed. 

There  are  three  ways  to  ensmre  that 
tanks  are  safely  and  correctly  upgraded 
with  cathodic  protection.  First-  tank 
tightness  testing  may  be  used  to  judge 
the  structural  integrity  of  newer  tanl^ 
that  are  upgraded  with  cathodic 
protection,  because  EPA  has  concluded 
that  newer  tanks  are  much  less  likely  to 
have  corrosion  holes  than  older  tanks. 
This  option  for  tank  tightness  testing 
may  be  used  only  on  tanks  under  10 
years  of  age.  EPA  concluded  in  “Causes 
of  Release  from  UST  Systems”  that 
corrosion  breakthrough  is  unlikely  in 
unprotected  tanks  under  10  years  of  age. 
For  example,  in  one  study  less  than  2 
percent  of  tanks  tested  which  were 
under  11  years  of  age  were  found  to  be 
leaking.  Tightness  testing  will,  therefore, 
adequately  identify  the  few  younger 
tanks  that  may  be  currently  leaking  or 


have  corrosion  holes.  However,  the 
younger  tanks  must  be  tightness  tested 
twice.  The  first  tightness  test  must  be 
performed  before  the  installation  of 
cathodic  protection  to  ensure  that  the 
tank  is  not  currently  leaking.  The  second 
tightness  test  must  be  performed 
between  3  and  g  months  after  the 
initiation  of  eatiiadic  protection  to 
ensure  that  tiie  catilodic  protection  has 
not  opened  any  holes  that  were 
previously  plugged  with  corrosion 
products.  Information  obtained  from 
EPA-sponsored  expert  ptanels  and  ptublic 
comments  indicated  that  corrosion  holes 
often  do  not  leak  because  the  corrosion 
byproducts  plug  the  holes.  This 
information  also  indicated  that  cathiodic 
protection  can  cause  these  “rust  plugs” 
to  loosen  and  begin  leaking  soon  after 
the  protection  is  applied.  Although  EPA 
does  not  have  data  on  how  often  this 
loosening  occurs,  this  phenomenon 
appears  to  have  occurred  in  a  few  cases 
when  cathodic  protection  was  applied  to 
gas  pipelines.  EPA  believes  that 
performing  a  second  tank  tightness  test 
3  to  6  months  after  cathodic  protection 
is  applied  will  usually  detect  this  type  of 
leak  before  significant  releases  occur. 

A  second  way  to  ensure  this  type  of 
upgrading  is  successful  is  to  use  monthly 
monitoring.  Like  the  tightness  testing 
option,  this  method  may  be  used  only  on 
tanks  under  10  years  of  age.  EPA 
believes  that  very  few  tanks  under  10 
years  of  age  will  leak  after  cathodic 
protection  has  been  installed.  The 
Agency  believes,  however,  that  some 
method  of  assessment  is  needed  to 
protect  human  health  and  the 
environment  in  the  unlikely  event  that 
an  unsound  tank  is  retrofitted  with 
cathodic  protection.  Aa  discussed  in 
section  IQ.D.  of  this  preamble,  monthly 
release  detection  provides  highly 
reliable  indications  of  tank  integrity. 

A  third  method  applies  to  older  tanks. 
For  tanks  10  years  of  age  and  older, 
these  two  methods  above  (either  a  pair 
of  tank  tightness  tests  or  monthly 
release  detection  monitoring)  are 
inadequate  to  ensure  structural 
soundness  before  the  cathodic 
protection  system  is  installed.  These 
older  tanks  must  instead  be  internally 
inspected  and  assessed.  As  described 
above,  unprotected  tanks  often  corrode 
through  but  do  not  leak  because  the 
corrosion  product,  backfill,  and  interior 
sludge  seal  the  hole.  EPA  concluded  in 
“Causes  of  Release  from  UST  Systems” 
that  about  50  percent  of  the  corrosion 
holes  in  tanks  are  plugged  and  do  not 
leak.  The  study  also  showed  that 
approximately  7  percent  of  the  tanks  of 
12  to  15  years  of  age  leaked.  EPA  has 
concluded  from  these  data  that  as  many 
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as  7  percent  of  existing  USTs  are 
corroded  through,  but  not  leaking.  Many 
more  existing  tanks  may  be  heavily 
corroded  and  not  suitable  for  cathodic 
protection  alone  as  an  upgrading 
measure. 

EPA  understands  that  several  firms 
that  offer  cathodic  protection  upgrade 
services  use  other  methods  to  ensure 
that  the  tank  is  structurally  sound  before 
this  upgrade  option  is  recommended. 
These  procedures  appear  to  vary 
somewhat  from  firm  to  firm.  One 
component  of  the  approach  commonly 
involves  a  statistical  analysis  of  the 
likelihood  of  the  tank  having  corrosion 
holes  based  upon  the  characteristics  of 
the  site  soils  and  the  age  of  the  tank. 

The  database  for  this  analysis  varies, 
but  usually  contains  large  numbers  of 
tank  failures  from  Canada  and  the 
United  States. 

This  approach  appears  to  have  merit, 
but  it  is  not  included  explicitly  in  the 
final  rule  because  its  effectiveness  was 
not  fully  demonstrated.  The  Agency  was 
unable  to  evaluate  its  effectiveness  for 
two  reasons.  First  EPA  does  not  have 
long-term  performance  data  for  a  large 
number  of  tanks  that  have  been 
assessed  in  this  way  prior  to  upgrading. 
Second,  these  practices  vary  from  fibrm 
to  firm  and  are  not  established  in  an 
industry  consensus  code.  Such  options 
for  assessment  may  be  used,  however, 
where  they  have  been  determined  by  the 
implementing  agency  to  prevent  releases 
in  a  manner  that  is  no  less  protective  of 
human  health  and  the  environment  than 
internal  inspection  or  tightness  testing. 

EPA  proposed  that  the  cathodic 
protection  system  for  upgraded  tanks  be 
designed  by  an  independent  corrosion 
expert.  Commenters  opposed  to  the 
requirement  that  the  corrosion  expert  be 
independent  were  concerned  that  this 
was  precluding  the  use  of  in-house 
personnel.  The  issue  of  independence  is 
discussed  earlier  in  this  preamble  in 
relation  to  the  design  of  field-installed 
cathodic  protection  systems  for  new 
tank  systems  (section  IV.B.1.).  EPA 
agrees  with  these  commenters  that 
companies  should  be  able  to  use  their 
own  qualified  or  trained  employees. 
Accordingly,  EPA  has  dropped  the 
requirement  that  the  corrosion  expert  be 
“independent.” 

Commenters  also  suggested  that, 
because  the  proposed  rule  required  that 
a  corrosion  expert  design  the  retrofit 
cathodic  protection  system,  the  final 
rule  should  not  dictate  a  particular 
cathodic  protection  system  design.  EPA 
agrees  with  these  commenters  and  has 
decided  not  to  require  a  specific  retrofit 
cathodic  protection  method  in  the  final 
rule  provided  that  a  corrosion  expert 


determines  the  appropriate  method 
based  on  the  conditions  at  the  site. 

(3)  Cathodic  Protection  and  Internal 
Lining.  A  third  option  is  to  both  line  and 
cathodically  protect  the  tank.  The  lining 
is  intended  to  provide  protection  from 
internal  corrosion;  the  cathodic 
protection  prevents  exterior  corrosion. 
Because  internal  corrosion  rarely  occurs 
above  the  bottom  third  of  the  tank,  a  full 
lining  may  not  be  required  if  an  internal 
inspection  shows  a  sound  tank  exterior. 
The  cathodic  protection  system  must 
meet  the  same  requirements  as  the  new 
tank  cathodic  protection  system  except 
for  dielectric  coatings.  The  fining  must 
be  installed  in  accordance  with  the 
requirements  of  §  280.33. 

c.  Up^ding  Piping  (§ 280.21(c)). 
Upgrading  of  an  UST  system  requires 
upgrading  the  system’s  piping  as  well. 
Metal  piping  must  be  upgraded  in 
accordance  with  the  requirements  for 
new  piping,  except  that  a  dielectric 
coating  is  not  required  if  the  existing 
piping  is  not  upgraded  by  replacement 
Pipe  fining  is  a  developing  technology 
that  may  eventually  become  a  viable 
option  for  upgrading  some  types  of  steel 
pipes;  however,  the  technology  requires 
more  development  and  testing  to  prove 
its  effectiveness  for  use  on  small- 
diameter  pipes  and  thus  is  not  an  option 
for  upgrading  in  the  final  rule. 

d.  Tank  Upgrading  Methods  for  Spill 
and  Overfill  Control  (§ 280.21(d)).  To 
prevent  spills  and  overfills  associated 
with  product  transfer  to  the  UST  system, 
all  existing  UST  systems  must  comply 
with  the  requirements  for  new  UST 
system  spill  and  overfill  prevention 
equipment,  as  specified  in  §  280.20(c). 
These  additional  requirements  are 
discussed  below  in  section  rV.C.l. 

4.  Notification  (§  280.22] 

Section  280.22  of  the  proposed  rule 
included  notification  requirements  for 
new  and  existing  UST  systems.  These 
requirements  are  substantially  the  same 
in  today’s  final  rule.  Sections  280.22  (a), 
(b),  and  (g)  have  been  deleted  because 
their  effective  dates  have  passed. 

Section  Vn  of  the  notification  form 
(certification  of  compliance)  has  been 
revised  to  reflect  changed  language  in 
the  installation,  release  detection,  and 
corrosion  protection  requirements.  The 
five  tank  columns  on  this  section  of  the 
notification  form  have  been  deleted  to 
simplify  the  form.  EPA  believes  that  the 
same  installation  assurance,  release 
detection,  corrosion  protection  and 
financial  responsibility  measures  will 
usually  be  used  at  all  of  the  new  tank 
systems  at  any  one  location.  Any  sites 
where  different  measures  are  used  for 
each  tank  can  be  certified  with  copies  of 
this  form. 


C.  General  Operating  Requirements 

1.  Spill  and  Overfill  Prevention  and 
Control  (§§  280.20  and  280.30) 

a.  Introduction.  'The  surface  spills  and 
overfills  that  occur  at  UST  systems  are 
usually  the  result  of  human  error,  not 
equipment  failure.  There  are  two  major 
types  of  surface  releases:  (1)  Spilling, 
which  results  from  improper  dispensing 
practices  such  as  disconnecting  the 
delivery  hose  from  the  tank’s  fill  pipe 
before  the  hose  has  drained  completely, 
and  (2)  overfilling,  which  occurs  when 
the  tank  liquid  level  exceeds  tank 
capacity  and  product  escapes  through 
tank  bung  holes,  vent  lines,  or  fill  ports. 
Spills  and  overfills  occur  on  a  relatively 
fiiequent  basis;  however,  they  are 
usually  not  reported  because  they  are 
typically  small  in  volume — less  than  25 
gallons — and  ran  be  easily  contained 
and  cleaned  up. 

Basically,  the  proposal  required 
owners  and  operators  to  follow 
procedures  and  provide  equipment  to 
prevent  these  releases  or  to  immediately 
contain  and  clean  them  up.  In  the 
proposed  rule,  proper  transfer 
procedures  had  to  be  followed  during  all 
deliveries.  For  new  UST  systems,  the 
Agency  proposed  the  installation  of 
alarms  in  conjunction  with  liquid  level 
sensors,  automatic  shutoff  devices  that 
halt  further  delivery  of  product  into  the 
UST  at  a  predetermined  level,  or  the 
installation  of  catchment  basins  to 
contain  overfills  or  spills  (e.g.,  product 
left  in  delivery  hoses  at  the  time  of 
disconnect).  EPA  also  proposed 
requiring  the  immediate  installation  of 
spill  and  overfill  equipment  on  any  UST 
system  that  used  external  leak  detection 
devices.  Existing  UST  systems  not  using 
external  leak  detection  devices  were 
allowed  up  to  10  years  to  come  into 
compliance  with  the  proposed 
requirements  for  spill  and  overfill 
equipment. 

In  the  Agency’s  study  of  the  causes  of 
releases  from  UST  systems  completed 
since  proposal,  many  people  contacted 
and  interviewed  in  the  field  ranked 
spills  and  overfills  as  the  most  frequent 
cause  of  release  rather  than  the  distant 
third  identified  in  the  preamble  to  the 
proposal  (52  FR 12667).  For  example, 
spills  and  overfills  are  reported  in  Dade 
County,  Florida,  to  be  the  leading  cause 
of  release  from  UST  systems. 
Experienced  installation  contractors 
reported  that  they  repeatedly  and 
frequently  observe  various  indicators  of 
spill  and  overfill  problems,  such  as 
discolored  soil  above  and  around  the 
tank  and  the  dissolving  of  the  tank’s 
bituminous  coating  below  the  drop  tube 
connection  to  the  tank  fill  opening.  Field 
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observations  also  implicated 
nonoperational  components  such  as 
bung  hole  plugs  and  vent  lines  as  a 
frequent  cause  of  release  in  overfills.  In 
addition,  most  experienced  hands  in  the 
Held  felt  that  spills  and  overfills  were 
two  separate  problems  that  must  be 
addressed  separately. 

Based  upon  public  comments  and  new 
findings  on  causes  of  product  release, 
the  Agency  has  made  several  changes  in 
today's  Hnal  rule  for  spills  and  overHlls: 
The  rule  has  been  reorganized  to 
address  apparent  confusion  voiced  by 
commenters  concerning  the  presentation 
of  requirements  for  new  and  existing 
USTs;  an  exemption  from  equipment 
requirements  is  provided  for  UST 
systems  filled  with  small  volume 
delivery  of  no  more  than  25  gallons;  and 
the  physical  presence  of  an  attendant  is 
not  required  during  the  Hlling  of  the  UST 
system  as  long  as  the  transfer  operation 
is  otherwise  monitored  by  mechanical  or 
electronic  means.  Although  EPA 
recognizes  that  the  owner  and  operator 
may,  through  private  agreement,  ensure 
that  ultimate  responsibility  for  the 
exercise  of  proper  delivery  techniques  is 
borne  by  the  transport  carrier,  the  final 
rule  still  holds  the  owner  and  operator 
responsible  for  preventing  damages  to 
human  health  and  the  environment  due 
to  spills  because  the  Agency  does  not 
have  jurisdiction  over  transport  carriers. 

The  speciHc  spill  and  overHll 
equipment  requirements  of  the  Hnal  rule 
are  discussed  below.  These 
requirements  apply  to  all  new  UST 
systems  as  of  the  effective  date  of  this 
rulemaking,  and  existing  UST  systems 
must  meet  the  requirements  wiHiin  10 
years  of  that  effective  date  (see  section 
IV.C.l.e.  below).  In  addition,  general 
operating  procedures  for  spill  and 
overHll  control  are  applicable  to  both 
new  and  existing  UST  systems  as  of  the 
effective  date  of  the  rule  (see  section 
IV.C.l.f.  below). 

b.  Spill  Prevention  (§  280.20(c)(l)(i)). 
The  Agency  has  concluded  that 
repeated  spills  can  frequently  cause 
signiHcant  environmental  damage. 
Although  most  surface  spills  are  small  in 
volume,  because  they  are  often  repeated 
they  can  eventually  contaminate  soil 
and  ground  water.  Thus,  the  Hnal  rule 
requires  use  of  spill  prevention 
equipment  (such  as  a  small  catchment 
basin  around  the  HU  port)  at  all  new  and 
existing  UST  systems.  Catchment  basins 
are  the  most  prevalent  form  of  spill 
prevention  used  today. 

The  proposed  rule  speciHed  that  when 
catchment  basins  were  used  they  would 
be  large  enough  to  contain  the  volume  of 
the  hose.  In  response,  several 
commenters  objected  to  EPA  relying  on 
this  larger  sized  catchment  basin 


technology  because  of  concerns  about 
the  potential  Hre  or  explosion  hazard 
resulting  from  the  buildup  of  petroleum 
fumes  in  the  catchment  basin  area,  the 
cracking  of  catchment  basins  due  to 
freezing  of  accumulated  water,  or  the 
potential  that  these  containment  devices 
would  provide  the  deliverer  with  a  false 
sense  of  security  that  would  prompt 
carelessness  during  delivery.  However, 
no  commenters  provided  any  data  to 
EPA  that  indicated  the  occurrence  of 
any  fires  or  explosions  due  to 
vaporization  of  product  in  a  basin, 
regardless  of  its  size.  In  any  event,  EPA 
believes  that  compliance  with  the  proper 
transfer  procedures  required  in 
§  280.30(a)  will  prevent  fuel  from 
frequently  collecting  in  the  basins,  and 
normal  maintenance  suggested  by  the 
equipment  manufacturer  will  prevent 
water  from  accumulating  and  freezing. 
Several  commenters  said  that  small  spill 
catchment  basins  are  preferred  in  many 
circumstances.  They  also  said  that  if 
overHll  prevention  equipment  is  also 
used,  the  problem  of  emptying  a  full 
transfer  hose  should  rarely  be 
encountered.  OverHll  prevention  devices 
currently  available  in  the  United  States 
either  allow  the  transfer  hose  to  drain  at 
a  very  slow  rate  into  the  tank  or  can  be 
manually  overridden  to  empty  the  hose 
contents  into  the  tank.  As  a 
consequence,  today’s  final  rule  deletes 
the  proposed  size  specification  for  spill 
catchment  basins,  thus  leaving  the 
determination  of  the  appropriate  volume 
to  the  discretion  of  the  owner  and 
operator.  The  design  or  size  of  the 
catchment  basin  (combined  with  the 
type  of  overfill  prevention  equipment 
also  being  required  today)  should  be  of 
sufficient  size  to  contain  spills  and 
prevent  releases  to  the  environment.  For 
example,  if  the  catchment  basin  has  a 
means  for  releasing  its  contents  into  the 
tank  or  another  containment  structure  in 
order  to  provide  more  room  in  the 
catchment  basin,  a  smaller  volume 
catchment  basin  (e.g.,  the  standard  5- 
gallon  size)  should  be  adequate 
equipment  for  preventing  spills. 
Catchment  basins  without  any  means 
for  drainage  and  requiring  manual 
unloading  may  need  to  be  of  larger 
volume. 

For  those  concerned  that  the  use  of 
catchment  basins  of  any  size  or  type 
may  present  a  safety  hazard,  EPA 
allows  use  of  alternative  devices  to 
prevent  spills  if  they  are  approved  by 
the  implementing  agency  as  preventing 
spills  in  a  manner  that  is  no  less 
stringent  in  protecting  human  health  and 
the  environment.  For  example,  a  device 
that  would  prevent  release  from  the 
transfer  hose  when  detached  from  the 
HU  pipe,  such  as  a  dry  disconnect 


coupling,  could  satisfy  this  requirement. 
This  provision  is  intended  to  provide 
flexibility  in  a  rapidly  developing 
technological  area  that  will  allow 
continued  development  of  new  and 
improved  spill  prevention  equipment. 

c.  Overfill  Prevention 
(§  280.20(c)(l)(ii)).  Agency  data  show 
that  overfill  prevention  is  also  very 
important,  not  just  for  the  prevention  of 
large  overfills  released  from  the  top  of 
vent  or  fill  lines,  but  also  overfills  that 
slowly  leak  out  from  the  fittings  at  the 
top  of  the  overfilled  tank,  such  as  the 
bung  connections.  In  today's  Hnal  rule, 
therefore,  all  new  UST  systems  are  also 
required  to  use  overfill  prevention 
equipment. 

All  new  UST  systems  must  be 
equipped  with  overfill  protection  by 
installing  one  or  more  of  the  following: 

•  A  device  that  will  alert  the  transfer 
operator  when  the  tank  is  no  more  than 
90  percent  full  by  restricting  the  flow 
into  the  tank  or  triggering  a  high-level 
alarm; 

•  A  device  that  will  automatically 
shut  off  flow  into  the  tank  when  the  tank 
is  no  more  than  95  percent  full;  or 

•  An  equivalent  device  approved  by 
the  implementing  agency. 

These  alternatives  are  essentially  the 
same  as  those  presented  in  the  proposed 
rule  except  for  the  clarification  that  flow 
restrictors  (i.e.,  ball  float  valves)  are 
also  allowed.  Although  not  specifically 
mentioned  in  the  proposed  rule,  several 
commenters  felt  that  flow  restrictors 
were  adequate  for  spill  and  overfill 
prevention  and  are  the  most  widely  used 
method  at  present.  Flow  restrictors  do 
not  shut  off  inflow  completely  but 
instead  significantly  reduce  the  rate  at 
which  product  enters  the  tank.  The 
transporter  can  tell  when  the  flow  is 
reduced  and  stop  delivery.  Some 
commenters  emphasized  that  many 
USTs  are  already  using  flow  restrictors 
successfully.  Upon  review  of  these 
devices,  the  Agency  has  concluded  that 
the  flow  restrictors  are  protective  of 
human  health  and  the  environment, 
particularly  if  they  are  coupled  with  the 
requirement  of  §  280.30  that  all  transfers 
be  closely  monitored.  The  final  rule 
allows  the  use  of  flow  restrictors  for 
overfill  prevention. 

EPA  is  concerned,  however,  that  this 
type  of  overfill  prevention  may 
jeopardize  the  integrity  of  the  tank  if  a 
pressurized  product  delivery  system  is 
used.  Pressurized  transfer  of  up  to  30  psi 
is  sometimes  used  with  heavier  fuels. 
Most  tanks  can  safely  withstand 
pressures  of  only  5  psi,  and  flow 
restrictors  may  allow  a  much  higher 
pressure  to  develop  during  pressurized 
delivery,  causing  tanks  to  rupture.  The 
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Agency  has  no  information  to  indicate 
that  such  failures  are  common.  Almost 
all  of  the  LIST  systems  addressed  in 
today’s  rule  are  not  filled  by  pressurized 
delivery.  The  delivery  hose  connection 
for  this  type  of  delivery  usually  includes 
a  back-pressure  sensor  that 
automatically  disconnects  the  hose  if 
pressure  develops  in  the  tank. 

EPA  has  decided  that  if  an  owner  and 
operator  uses  either  a  high-level  alarm 
or  a  flow  restrictor,  the  devices  must  be 
activated  at  90  percent  of  tank  capacity. 
In  the  proposal,  the  high-level  alarms 
were  required  to  be  activated  at  95 
percent  of  tank  capacity.  EPA  has 
decided  on  the  stricter  standard  for  both 
of  these  devices  because  neither  device 
is  a  total  shutoff  device.  Also,  both 
devices  are  subject  to  the  operator’s 
response  to  terminate  the  transfer. 

Automatic  shutoiOP  devices  do  not 
require  operator  action  to  prevent 
overfills.  Automatic  shutoff  devices 
prevent  overfilling  by  automatically 
shutting  off  flow  at  the  till  pipe  before 
the  tank  tills  up  to  the  top.  Already  in 
widespread  use  in  Europe,  this  approach 
is  designed  to  completely  eliminate 
overfills  due  to  human  error.  The 
Agency  believes  this  is  the  simplest  type 
of  overfill  device  for  new  and  existing 
UST  systems  installing  overfill 
prevention  equipment.  Inexpensive 
shutoff  devices  that  are  easy  to  install 
have  recently  become  available  to  the 
U.S.  market,  with  the  potential  for 
additional  innovative  technology  to 
enter  the  market  soon.  Those  who  wish 
to  use  an  overfill  prevention  device 
other  than  those  mentioned  in  the  rule 
may  satisfy  the  overfill  prevention 
requirement  with  use  of  alternative 
devices  approved  by  the  implementing 
agency  as  being  no  less  stringent  in 
protecting  human  health  and  the 
environment. 

d.  Exemptions  (§  280.20(cJ(2)).  Several 
commenters  pointed  out  that 
infrequently  tilled  UST  systems  pose 
less  risk  of  releases  from  spilling  and 
overfilling  than  systems  tilled  on  a  more 
regular  basis  and,  therefore,  should  be 
exempt  from  spill  and  overtill 
prevention  equipment  requirements. 
Other  commenters  suggested  that  UST 
systems  tilled  manually  in  small 
increments,  such  as  most  used  oil  tanks, 
pose  signiticantly  less  risk  than  those 
receiving  large-volume  deliveries. 

The  Agency  is  continuing  to  require 
spill  and  overtill  prevention  equipment 
on  infrequently  tilled  tanks  in  the  final 
rule.  Though  a  tank  may  be  tilled  only 
occasionally,  it  is  the  potential  size  of 
overfills  that  concerns  EPA.  Although 
infrequent  tilling  reduces  the  likelihood 
of  a  spill  or  an  overfill  release 
somewhat,  it  does  not  guarantee  that  a 


spill  or  an  overtill  that  does  occur  would 
be  of  small  quantity.  In  addition,  EPA 
feels  that  in  the  future,  as  today’s 
requirements  are  implemented,  carriers 
of  product  may  become  accustomed  to 
(and  dependent  on)  devices  such  as 
high-level  alarms  or  shutoff  devices  and 
would,  therefore,  be  less  attentive 
during  product  delivery  due  to  reliance 
on  prevention  equipment  to  indicate 
completion  of  the  delivery.  Finally,  the 
implementing  agency  would  often  be 
unable  to  determine  the  actual  tilling 
frequency  for  purposes  of  determining 
whether  a  particular  UST  system  should 
be  exempt  from  spill  and  overfill 
requirements,  creating  compliance 
monitoring  difficulties.  Consequently, 
the  Agency  has  retained  the  required 
use  of  spill  and  overfill  prevention 
equipment  for  infrequently  tilled  tanks. 

The  final  rule  does  not,  however, 
require  new  UST  systems  filled  through 
transfers  of  no  more  than  25  gallons  to 
use  spill  or  overfill  prevention 
equipment  (§  280.20).  The  25-gallon  limit 
was  selected  because  the  Agency 
understands  it  is  a  common  industry 
practice  at  automotive  service  centers  to 
use  containers  up  to  this  volume  for 
handling  used  oil  prior  to  putting  it  into 
the  UST.  EPA  has  concluded  that  the 
likelihood  of  overfilling  the  tank  is  small 
because  the  volume  of  the  transfer  is 
much  smaller  than  the  volume  of  the 
tank.  In  addition,  the  maximum  size  of 
the  spill  or  overtill  that  could  occur  from 
a  25  gallon  transfer  is  25  gallons.  This 
quantity  is  easier  to  contain  and  clean 
up  than  the  maximum  size  spill  or 
overfill  that  could  occur  from  a  transfer 
of  several  thousand  gallons.  EPA  has 
concluded  that  proper  operating 
practices  and  procedures  (required 
under  §  280.30),  such  as  checUng  the 
available  tank  volume  before  each 
transfer,  will  adequately  protect  human 
health  and  the  environment. 

e.  Compliance  Schedule  for  Initial 
Spill  and  Overfill  Equipment  (§§ 280^ 
and  280.21).  In  the  proposal,  the 
schedule  for  compliance  required  use  of 
spill  and  overtill  prevention  equipment 
at  the  time  of  installation  of  all  new  UST 
systems.  All  existing  UST  systems  must 
be  upgraded  within  10  years  of  the 
effective  date  of  the  tinal  regulations. 
EPA  has  retained  this  10-year 
requirement  as  an  adequate  period  of 
time  to  retrofit  existing  UST  systems. 

EPA  has  deleted  the  proposed 
requirement  to  partially  phase  in  the  use 
of  spill  and  overtill  equipment  whenever 
any  external  method  of  detection  is 
installed  at  an  existing  tank.  Some 
commenters  expressed  confusion  about 
when  such  equipment  would  have  to  be 
retrotitted  to  tanks  that  already  have 
installed  external  monitoring  methods. 


EPA  agrees  that  mandating  this  phase-in 
approach  does  present  such 
implementation  problems  and 
unnecessarily  hinders  owner  and 
operator  flexibility  in  selecting  their 
own  schedule  for  compliance  within  the 
10-year  deadline.  This  proposed 
approach  could  unduly  discourage  the 
use  of  external  methods  of  detection. 
Furthermore,  research  completed  by 
EPA  after  proposal  (and  made  available 
for  public  comment  on  March  31, 1988) 
has  convinced  the  Agency  that  spills 
and  overtills  do  not  pose 
insurmountable  problems  to  the  use  of 
external  methods  of  detection  that 
require  the  immediate  retrofit  of  spill 
and  overfill  equipment. 

As  suggested  by  commenters,  EPA 
considered  requiring  retrotitting  spill 
and  overfill  prevention  devices  earlier, 
for  example,  at  the  time  of  installation  of 
all  release  detection  equipment  or 
during  a  scheduled  gener^  system 
upgrade.  The  Agency  decided  against 
such  earlier  deadlines  primarily  due  to 
the  implementation  difficulties  this 
would  pose.  EPA  believes  that  the 
limited  population  of  installers 
precludes  the  rapid  installation  of  spill 
and  overfill  controls  at  all  of  the  UST 
sites  nationwide.  Although  EPA  has 
decided  to  retain  the  10-year  time 
period,  the  Agency  expects  that  many 
tank  owners  and  operators  will  retrofit 
these  devices  in  less  than  10  years  even 
though  it  is  not  mandatory  to  do  so.  In 
many  cases,  retrofit  of  spill  and  overtill 
equipment  at  the  time  of  release 
detection  retrofit  or  of  corrosion 
protection  upgrading  will  be  more  cost 
effective.  Finally,  the  less  stringent 
release  detection  requirements  that  are 
allowed  in  today’s  tinal  rules  for  fully 
upgraded  tanks  will  actually  provide  an 
incentive  to  initiate  earlier  retrotitting  to 
meet  spill  and  overtill  prevention 
requirements.  The  discussion  of  release 
detection  requirements  for  upgraded 
tanks  is  provided  in  section  V.D.  of 
today’s  preamble. 

f.  General  Operating  Procedures  for 
Spill  and  Overfill  Control  (§ 280.30).  In 
addition  to  installation  of  release 
prevention  equipment,  the  Agency  has 
retained  in  the  tinal  rule  the  general 
operating  procedures  for  both  new  and 
existing  UST  systems  that  were 
proposed  to  prevent  spills  and  overtills. 

Proposed  §  280.30(a)  stated  that  the 
owner  and  operator  must  ensure  that 
releases  do  not  occur  and  must  be 
physically  present  to  observe  the 
transfer  of  product.  Many  commenters 
suggested  that  the  driver  of  the  delivery 
vehicle  should  be  held  responsible  for 
any  releases  during  delivery,  and  that 
having  someone  physically  present  who 
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represents  the  owner  and  operator 
during  all  deliveries  is  impractical  and 
costly.  Although  EPA  agrees  that 
responsible  carriers  are  the  primary 
agents  in  the  Held  to  prevent  spills  and 
overfills,  for  the  purpose  of  complying 
with  today’s  requirements,  the  UST 
system  owner  and  operator  is 
responsible  for  preventing  spills  and 
overfills.  The  Agency  must  take  this 
approach  because  it  has  no  legal 
authority  to  regulate  transporters  under 
Subtitle  I.  Thus,  regardless  of  whether 
the  owner  and  operator  decides  to  share 
(by  contract)  responsibility  for  the 
monitoring  of  the  transfer  with  the 
carrier,  under  today’s  final  regulations 
the  owner  and  operator  will  continue  to 
be  responsible  in  the  event  that  there  is 
a  release  during  delivery.  See  section 
IV.E.2.d.  of  the  preamble  and  §  280.53  of 
the  final  rule  for  the  requirements  of 
owners  and  operators  in  the  event  of  a 
spill  or  overfill. 

The  proposed  rule  required  that  a 
person  be  physically  present  at  all  times 
during  the  transfer  of  product  to  be  able 
to  respond  quickly  to  a  spill  or  overfill 
(proposed  §  280.30).  Some  commenters 
suggested,  however,  that  many  UST 
systems  are  in  large  tank  farms  where  it 
would  not  be  feasible  or  economical 
(especially  during  multiple  Hlling 
operations)  to  have  someone  present  at 
each  tank  during  the  time  it  was  being 
filled.  In  response  to  these  suggestions, 
EPA  is  changing  this  requirement  in  the 
final  rule  to  simply  require  that  all 
deliveries  be  monitored  constantly.  This 
change  allows  for  a  person  at  the  site 
(but  not  necessarily  at  the  transfer 
point)  to  monitor  a  transfer  using  remote 
sensing  equipment  that  can  prevent  a 
spill  or  an  overHll  hxim  occurring.  'This 
change  will  continue  to  meet  the  intent 
of  the  proposed  requirement,  that 
delivery  be  monitored,  and  will  also 
accommodate  operations  encountered  at 
large  tank  farms  where  it  is  di^cult  for 
a  person  to  be  at  every  tank.  Many  of 
these  installations  have  central 
monitoring  stations  where  all  the  tanks 
can  be  supervised  through  remote 
control  monitoring  and  shutoff 
equipment. 

2.  Operation  and  Maintenance  of 
Corrosion  Protection  (§  280.31) 

As  discussed  in  the  preamble  to  the 
April  17  proposal  (52  HI  12666-12667), 
corrosion  was  found  to  be  one  of  the 
common  causes  of  release  in  existing 
underground  tank  and  piping  systems 
that  are  unprotected  from  corrosion.  The 
consensus  of  experts  in  the  field 
contacted  by  EPA  indicates  that  the 
installation  and  proper  operation  and 
maintenance  of  corrosion  protection 
systems  can  signiHcantly  reduce  the 


incidence  or  volume  of  release  due  to 
corrosion.  Officials  in  Ontario,  Canada, 
Denmark,  and  Sweden  have  cited  the 
success  of  such  corrosion  protection 
programs  initiated  in  their  respective 
countries  during  the  early  to  mid-1970s. 
The  proposed  rule  addressed  operation 
and  maintenance  of  corrosion  protection 
systems  in  §  280.31  (see  preamble 
discussion  in  52  FR 12707). 

a.  Extent  of  Corrosion  Protection 
(§  280.31(a)).  EPA  proposed  in 
§  280.31(a)  that  all  corrosion  protection 
systems  must  be  operated  and 
maintained  to  continuously  provide 
corrosion  protection  to  buried  metal 
components  of  the  UST  system.  Public 
comments  on  proposed  §  280.31 
supported  the  necessity  of  routine 
maintenance  of  the  corrosion  protection 
systems  by  qualiHed  Held  personnel. 

The  Agency  also  invited  comments  on 
which  components,  if  any,  should  be 
cathodically  protected;  whether  there 
are  noncorrodible  metal  alternatives  for 
that  component;  and  what  form  of 
corrosion  protection  is  appropriate  if 
cathodic  protection  is  not  required  (52 
FR  12707).  Many  comments  were 
received  in  this  area.  In  summary,  some 
commenters  suggested  that  all 
corrosion-protected  metal  components 
of  UST  systems,  including  swing  joints, 
flexible  connectors,  and  riser 
connections,  should  be  monitored 
regularly.  Other  commenters  suggested 
that  some  components,  such  as  bung 
plugs  and  the  pump  housing,  do  not  need 
cathodic  protection  and  maintenance. 
(As  discussed  in  more  detail  earlier  in 
this  preamble  in  the  section  on  new 
piping  design  and  construction 
requirements  (section  IV.B.l.b.(2).)  In  the 
hnal  rule,  EPA  requires  protection  of 
delivery  piping  and  that  portion  of  the 
tank  routinely  storing  regulated 
substances.  Requirements  for  spill  and 
overfill  equipment  and  practices  will 
prevent  releases  from  the  top  of  the  tank 
and  vent  piping. 

EPA  agrees  with  commenters  who 
found  it  unnecessary  to  require 
protection  for  portions  of  the  system 
that  would  not  regularly  contain  product 
or  are  not  in  contact  with  the  soil,  even 
if  situated  underground.  Bung  plugs  are 
inserted  into  unused  openings  at  the  top 
of  a  tank  and  are  not  subject  to  releases 
except  in  the  event  of  overfills.  Delivery 
piping  is  deHned  as  that  portion  of  the 
UST  system  piping  through  which 
product  is  introduced  into  the  tank  or 
delivered  from  the  tank.  Cathodic 
protection  is  not  required  for  the  611 
pipes  of  tanks  that  have  a  drop  tube 
because  the  drop  tube  is  the  part  of  the 
tank  that  routinely  contains  product. 

The  drop  tube  is  not  in  contact  with  the 


soil  and  thus  does  not  require  cathodic 
protection.  Vent  piping  is  not  used  for 
delivery  of  product  and  presents  a 
minimum  risk  for  release  to  the 
environment.  In  fact,  vent  piping  would 
be  a  potential  release  source  only  in  the 
event  of  overfill  conditions.  The  release 
potential  from  bung  plugs  and  vent 
piping  will  be  eliminated  or 
substantially  reduced  by  the 
requirements  for  overfill  prevention 
equipment  required  in  §  280.30  of 
today’s  rule  and,  therefore,  the  Agency 
has  not  required  their  cathodic 
protection  in  today’s  rule. 

Pump  housings,  when  contained  in  the 
equipment  manway  at  the  top  of  a  tank, 
do  not  come  in  contact  with  the  soil  and 
thus  do  not  require  cathodic  protection. 
Other  pump  housings  are  often  isolated 
from  the  soil  by  being  submersed  in  the 
product  in  the  tank  or  situated  in  the 
dispenser  housing  above  grade  and, 
therefore,  do  not  require  cathodic 
protection.  Only  those  pump  housings 
that  are  in  contact  with  the  ground  and 
potentially  contain  product  require 
cathodic  protection. 

b.  Qualifications  for  Corrosion 
Personnel  (§  280.31(b)).  EPA  proposed  in 
§  280.31(b)  that  all  cathodic  protection 
systems  be  inspected  and  designed  by 
an  “independent”  corrosion  expert. 

Most  of  the  comments  received  by  EPA 
in  this  area  strongly  opposed  the 
requirement  of  an  “independent" 
corrosion  expert.  EPA  agrees  that  the 
proposed  requirement  for  the 
independence  of  the  expert  is  not 
needed  and  has  deleted  this  term  from 
the  final  rule.  (See  section  IV.B.l.a.(2) 
above  for  a  discussion  of  this  issue.) 

Other  commenters  pointed  out  that 
the  maintenance,  operation,  and 
inspection  of  an  installed  cathodic 
protection  system  could  be  performed 
by  people  who  have  much  less  training 
than  a  corrosion  expert.  EPA  agrees 
with  these  comments,  recognizing  that 
most  of  these  inspections  are  now  being 
conducted  by  trained  specialists.  Thus, 
EPA  has  replaced  the  term  “independent 
corrosion  expert”  with  “qualiHed 
cathodic  protection  tester”  in  the  final 
rule.  Cathodic  protection  testers  must  be 
able  to  demonstrate  education  and 
experience  in  the  measurement  of 
cathodic  protection  of  buried  or 
submerged  metal  piping  systems  and 
metal  tanks.  A  dehnition  to  this  effect 
has  been  added  to  the  final  rule.  The 
National  Association  of  Corrosion 
Engineers  (NACE)  has  developed  an 
examination  that  can  be  used  to  ensure 
that  cathodic  protection  testers  are 
qualified. 

c.  Inspection  Schedule  (§§280.31  (b) 
and  (c)).  EPA  proposed  a  minimum 
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inspection  schedule  for  cathodic 
protection  systems  in  §  280.31(b).  For 
field-installed  cathodic  protection 
systems,  the  proposal  required  that  the 
system  be  tested  within  6  months  of 
installation  and  at  least  annually 
thereafter.  For  factory-installed  cathodic 
protection  systems,  it  was  proposed  that 
each  system  should  be  tested  within  6 
months  of  installation  and  at  least  every 
5  years  thereafter.  For  all  impressed 
current  systems,  the  proposed 
requirement  was  inspection  and/or 
testing  as  appropriate,  and  at  least 
annually.  The  Agency  invited  comments 
on  the  advantages  and  disadvantages  of 
allowing  less  frequent  inspections/ 
testings  for  those  tanks  that  are 
equipped  with  premanufactured 
corrosion  protection  (52  FR 12707). 

Several  comments  were  received  in 
these  areas.  Some  commenters  felt  that 
the  proposed  testing  requirements  for 
field  installation  were  excessive  and 
that  there  is  no  technical  reason  to 
differentiate  between  field-  and  factory- 
installed  systems.  After  consultation 
with  groups  of  industry  experts  during 
the  public  comment  period,  EPA  now 
agrees  with  the  commenters  who 
recommended  that  all  cathodic 
protection  systems  should  be  tested  at 
the  same  frequency  and  the  Agency  is 
now  requiring  in  the  final  rule  that  all 
cathodic  protection  systems  be  tested 
within  6  months  of  installation  and  at 
least  every  3  years  thereafter.  These 
intervals  are  sufficient  to  detect  any 
damage  or  failure  of  the  system  and  to 
take  remedial  action  in  time  to  prevent 
structural  failures  due  to  corrosion.  EPA 
understands  that  this  time  interval  is 
consistent  with  sound  practice  as  is  now 
recommended  in  the  recently  revised 
NACE  code  and  by  major  tank 
manufacturers. 

EPA  proposed  in  §  280.31(c)  that  all 
LIST  systems  with  impressed  current 
cathodic  protection  systems  must  be 
inspected  every  60  days  to  ensure  that 
the  equipment  is  running  properly.  This 
equipment  inspection  is  required  in 
addition  to  the  testing  of  the  cathodic 
protection.  EPA  has  received  many 
comments  on  this  section.  Several 
commenters  supported  the  proposed 
approach,  with  some  further  suggesting 
that  impressed  current  systems  must  be 
inspected  six  times  a  year  with  intervals 
not  exceeding  75  days.  Some 
commenters  suggested  monthly 
inspection  of  all  systems  while  others 
suggested  immediate  testing  after 
installation  for  all  impressed  current 
systems  and  annually  thereafter.  No 
commenters  stated  that  periodic  testing 
of  an  impressed  current  system  should 
not  be  required. 


EPA  agrees  with  the  commenters  who 
said  that  inspection  at  60-day  intervals 
is  protective  of  human  health  and  the 
environment  because  loss  of  power  to 
the  anodes  for  60  days  is  very  unlikely 
to  result  in  corrosion  failure.  Thus,  the 
proposed  inspection  approach  has  been 
retained  in  the  final  rule.  This  inspection 
is  conducted  to  simply  ensure  that  the 
equipment  is  running  properly  and  is 
relatively  straightforward  for  most 
impressed  current  systems.  Most  of 
these  systems  include  a  light  on  the 
control  panel  that  indicates  proper 
operation.  No  special  training  is 
required  to  perform  this  inspection. 

d.  Recordkeeping  (§  280.31(d)).  EPA 
proposed  in  §  280.31(d)  that  records 
documenting  the  proper  operation  of 
corrosion  protection  systems  must  be 
maintained.  EPA  requested  conunents 
on  this  proposed  requirement,  and  none 
were  received.  The  Agency  has  made 
slight  changes  in  the  wording  of  this 
requirement  to  make  the  intent  of  the 
final  requirement  clear.  This  minor 
change  does  not  change  the  substance  of 
the  proposed  requirement.  The  records 
that  are  maintained  must  provide  the 
results  of  testing  from  the  last  two 
service  checks  required  in  $  280.31(b) 
(which  must  be  performed  by  a 
corrosion  protection  tester)  and  the  last 
three  inspections  required  under 

§  280.31(c)  (which  can  be  performed  by 
the  owner  and  operator).  EPA  believes 
that  this  record  will  provide  su^icient 
information  to  demonstrate  that  the 
proper  operation  and  maintenance  of 
the  cathodic  protection  system  is  being 
carried  out. 

e.  General  Performance  Standards  for 
Testing.  Section  280.31(e)  also  proposed 
three  criteria  to  be  used  while  testing 
cathodic  protection  systems.  EPA 
received  several  comments  regarding 
this  approach,  with  most  of  them 
suggesting  that  EPA  should  include  all  of 
the  five  criteria  as  defined  in  NACE  RP- 
02-85.  Based  on  the  suggestions  of  these 
commenters,  EPA  now  believes  that 
industry  codes,  such  as  NACE  RP-02-85 
and  API’s  “Guide  for  Inspection  of 
Refinery  Equipment,”  developed  by 
nationally  recognized  associations 
provide  clearer  and  more  complete 
guidance  about  the  use  of  these  criteria 
to  determine  the  adequacy  of  cathodic 
protection.  These  criteria  are  also  better 
explained  in  technical  documents  such 
as  these  industry  codes.  In  addition, 
these  criteria  are  subject  to  continued 
review  and  can  be  revised  to  reflect  new 
measurement  techniques  that  result 
from  increased  understanding  of 
corrosion  phenomena. 

Accordingly.  §  280.31(e)  has  been 
deleted,  and  there  is  no  explicit  listing  of 


the  three  criteria  from  the  proposed  rule. 
The  proposed  criteria  have  been 
replaced  with  a  more  general 
performance  standard  (in  §  280.31(b)) 
that  requires  the  service  checks  be 
performed  in  accordance  with  a 
nationally  accepted  code  of  practice. 

This  approach  accommodates  the 
concerns  of  the  commenters  who 
recommended  that  all  five  of  the  NACE 
criteria  should  be  allowed  to  be 
considered.  At  the  same  time,  this 
approach  encourages  the  application  of 
the  proper  standard  because  these 
national  codes  are  presented  within  the 
context  of  significant  technical  guidance 
as  to  the  proper  use  of  each  criteria. 

Thus,  in  ^e  final  rule,  owners  and 
operators  are  being  held  to  the  use  of  at 
least  these  criteria  as  recommended  in 
these  national  codes. 

f.  Notification  Requirement.  EPA 
proposed  in  $  280.31(f)  that  owners  and 
operators  of  new  UST  systems  must 
certify  compliance  with  the  corrosion 
protection  requirements  on  the 
notification  form  submitted  pursuant  to 
§  280.22.  No  comments  were  received  by 
EPA  on  this  requirement.  In  the  final 
rule,  this  section  has  been  moved  for 
clarity  to  §  280.22(e),  which  identifies 
notification  requirements. 

3.  Inspection  and  Maintenance  of  the 
Tank  System  (§  280.31) 

In  the  preamble  to  the  proposed 
regulation,  the  Agency  discussed  three 
alternatives  for  the  required 
maintenance  and  inspection  of  the  tank 
system  (52  FR  12707).  EPA  proposed 
requirements  for  the  maintenance  and 
inspection  of  corrosion  protection 
systems  and  requested  comments  and 
information  on  the  need  for  broader 
requirements.  Two  alternatives  were 
described  that  addressed  the 
maintenance  and  inspection  of  the 
entire  site  or  other  tank  system 
equipment  in  addition  to  the  corrosion 
protection  system. 

a.  Site  or  System  Inspections.  Many 
comments  were  received  by  EPA  on 
these  alternative  inspection 
requirements.  Some  commenters  felt 
that  inspection  of  the  entire  site  or  of  the 
tank  system  is  of  little  practical  benefit 
and  unnecessary  because  such  an 
inspection  alternative  would  be 
duplicative  of  the  leak  detection 
requirements.  One  commenter  suggested 
conducting  inspections  of  the  entire  UST 
site. 

EPA  agrees  with  commenters  who 
stated  that  site  inspection  is  duplicative 
of  leak  detection.  Institution  of  release 
detection  systems  should  provide 
effective  warning  of  releases  from  most 
of  the  components  of  the  tank  system. 
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thereby  eliminating  the  need  to  require 
the  general  inspections.  Also,  the 
majority  of  USTs  are  completely 
underground  and  inaccessible  to 
inspection,  rendering  total  system 
inspection  impractical. 

b.  Inspections  for  Tank  Deflection. 
Small  distortions  of  the  tank  diameter 
are  expected  at  the  installation  of  USTs, 
and  the  tanks  are  designed  with  an 
allowance  to  withstand  them.  Improper 
backfill  or  failure  to  install  foimdation 
anchors  (or  failure  of  the  anchoring 
system)  can  lead,  however,  to  excessive 
distortion  resulting  in  rupture  of  the 
tank.  One  way  to  verify  this  distortion  is 
by  measuring  tank  deflection  (variation 
from  true  diameter).  EPA  had  requested 
comments  on  periodic  tank  deflection 
measurements  for  steel  or  FRP  tanks  as 
a  means  of  preventing  tank  failures. 
Many  comments  were  received  by  EPA 
on  this  inspection  method.  Some 
requested  EPA  to  mandate  periodic 
deflection  monitoring  for  Fl^  tanks  in 
the  final  rule.  Others  stated  the  view 
that  FRP  tanks  do  not  require  periodic 
deflection  monitoring  because  virtually 
all  deflection  ceases  after  the  first  year. 
Some  also  recommended  vertical 
diameter  measurements  for  all  new 
tanks  to  verify  initial  installation  results. 

The  Agency  disagrees  with 
conunenters  who  suggested  periodic 
tank  deflection  monitoring  for  FRP 
tanks.  The  low  incidence  of  failure  in 
FRP  tanks  (less  than  0.5  percent),  which 
has  been  decUning  substantially  over 
the  last  10  years,  argues  against  the 
need  for  periodic  deflection 
measurements.  The  Agency  has, 
therefore,  chosen  not  to  mandate 
periodic  deflection  measurement  in  the 
final  rule.  The  Agency  believes  diat 
excessive  deflection  in  FRP  tanks  is 
usually  due  to  improper  installation  and 
occurs  soon  after  the  installation  is 
complete.  Deflection  measurements 
during  and  immediately  following 
instaUation  are  required  by  the  tank 
manufacturers  for  purposes  of  warranty 
validation.  EPA  believes  that  these  are 
sufficient  for  the  protection  of  human 
health  and  the  environment 
In  addition,  investigators  conducting  a 
study  of  deflection  monitoring  of  FRP 
tanks  in  Suffolk  County  (New  York) 
have  reported  to  EIPA  that  the  deflection 
measurement  is  often  difficult  to  obtain 
unless  special  provisions  are  made  for 
taking  this  measurement  when  the  tank 
is  installed.  Special  tools  and  training 
are  required  to  prevent  damage  to  the 
fill  pipe  taidc  seal  (53  FR 10403)  when 
obtaining  access  to  the  tank  for 
conducting  the  test 
c.  Monitoring  Corrosion  Protection  at 
Composite  Tanks.  The  Agency  had  also 
requested  comments  on  requiring 


corrosion  protection  inspections  for 
composite  tanks.  Some  commenters 
stated  that  composite  tanks  should  be 
monitored  to  ensure  the  integrity  of  the 
FRP  coating,  using  the  same  criteria 
used  for  the  cathodic  protection 
inspections.  Others  felt  that  inspections 
of  composite  tanks  are  unnecessary 
after  installation.  The  Agency  disagrees 
with  the  commenters  who  recommended 
that  composite  tanks  be  periodically 
monitored  to  ensure  the  integrity  of  the 
FRP  coating.  It  has  been  reported  to  EPA 
that  most  composite  tanks  pass  when 
tested  through  the  measurement  of 
electrical  continuity  between  some 
structure  of  the  tank  and  the  soil; 
however,  the  tanks  that  have  “failed" 
this  test  showed  no  evidence  of  external 
corrosion  once  they  were  excavated  and 
inspected.  This  is  a  point  of  continuing 
controversy  within  the  National 
Association  of  Corrosion  Engineers. 
Based  on  the  superior  performance  of 
composite  tanks  to  date  (no  documented 
failures  due  to  external  corrosion),  EPA 
has  decided  not  to  mandate  the 
corrosion  protection  monitoring  of 
composite  tanks  in  the  final  rule. 

4.  Compatibility  (§  280.32) 

In  the  proposed  rule,  EPA  set  forth  a 
general  performance  standard  requiring 
owners  and  operators  to  use  an  UST 
system  made  of  or  lined  with  materials 
compatible  with  its  stored  substances. 
Incompatibility  could  result  in  the 
structural  deterioration  of  the 
containment  vessel  or  piping  and  cause 
releases  into  the  environment  (see  52  FR 
12708-12710).  Because  EPA  has  found  no 
significant  evidence  that  incompatibility 
is  a  cause  of  release  from  USTs,  the 
final  rule  contains  no  additional 
requirements  and  thus  remains  the  same 
as  proposed. 

a.  Compatibility  of  FRP  Tanks  with 
Alcohol-Blended  Fuels.  Since  the 
proposal  appeared,  EPA  sought 
additional  information  on  problems 
reportedly  caused  by  incompatibility  of 
FRP  tanks  and  alcohol-blended  fuels. 
This  search  included  conversations  with 
several  groups  very  familiar  with  these 
fuels  and  the  FRP  tank  industry.  In  all  of 
the  information  reviewed,  only  one 
release  case  was  suspected  to  be  caused 
by  incompatibility  problems.  In  addition, 
EPA  has  been  unable  to  find  any 
demonstrated  incompatibility  problem 
with  10-percent  alcohol-blend^  fuels 
and  FRP  tank  systems. 

There  are  two  types  of  FRP  tanks.  The 
standard  FRP  tank  is  compatible  with  up 
to  10-percent  alcohol-blended  fuels.  The 
second  type  of  FRP  tank  is 
manufactured  with  a  special  resin  that 
ensures  compatibility  with  blended  fuels 
containing  greater  tban  10-percent 


alcohol.  Although  the  higher  percentage 
alcohol-blended  fuels  (11  to  100  percent) 
might,  over  long  periods  of  time  (at  least 
theoretically),  pose  compatibility 
problems  in  standard  FRP  tanks,  the 
actual  threat  posed  is  believed  to  be 
very  small  for  two  reasons.  First,  the 
current  and  projected  use  of  oxygenated 
fuels  shows  a  trend  that  will  increase 
the  use  of  10-percent  alcohol-blended 
fuels  but  that  will  not  increase  the 
percentage  of  alcohol  in  the  fuels. 

Second,  information  provided  to  the 
Agency  indicates  that  numerous  facets 
of  industry  (tank  manufacturers,  tank 
owners,  and  distributors)  are  very 
aware  of  and  concerned  with  alcohol- 
blended  fuels  and  FRP  tank  and  piping 
compatibility  problems.  Industry 
practice  is  for  the  tank  owner  or 
operator  to  contact  the  manufacturer 
when  a  different  product  is  to  be  stored, 
thus  allowing  the  manufacturer  to  check 
its  records  concerning  the  compatibility 
of  the  stored  substance  and  existing 
tank  system.  Numerous  tanks  have  been 
relined  with  different  resins  that  are 
compatible  with  the  new  fuels.  EPA  has 
added  a  note  to  the  performance 
standard  which  refers  to  industry  codes 
that  can  be  used  as  guidance  to  help 
owners  and  operators  with  alcohol- 
blended  fuels  satisfy  the  compatibility 
requirement. 

5.  Repairs  (§  280.33) 

In  §  280.33  of  the  proposed  rule,  EPA 
proposed  conditions  under  which 
repairs  to  an  UST  would  be  allowed.  As 
discussed  in  the  preamble  to  the 
proposal  (52  FR  12710-12711),  numerous 
state  UST  programs  already  address  this 
topic  in  their  regulations.  Eight  state 
programs  refer  to  industry  guidelines 
that  should  be  followed  in  making 
repairs.  Since  proposal,  EPA  has 
continued  to  investigate  the  subject  of 
UST  system  repairs.  Numerous 
commenters  on  the  proposal  addressed 
this  subject.  It  is  obvious  from  the 
response  received  and  other  work 
undertaken  by  the  Agency  that  there  is  a 
great  deal  of  interest  and  ongoing 
activity  in  the  field  of  UST  management 
concerned  with  UST  system  repairs 
(including  the  development  of  new 
codes  and  practices).  As  discussed 
below,  today's  final  rule  incorporates 
several  changes  to  the  proposed 
requirements  concerning  UST  repairs, 
including  the  deletion  of,  revision  of, 
and  addition  to  several  of  the  conditions 
in  the  proposal. 

a.  Repair  and  Lining  (§  280.33(a)). 
Under  §  280.33(a),  EPA  proposed  to 
allow  the  repair  and  lining  of  a  tank  if 
four  requirements  were  met:  (1)  A 
vacuum  test  was  conducted,  (2)  the 
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lining  material  was  compatible  with  the 
regulated  substance  stored,  (3)  the  tank 
was  inspected  internally  and 
ultrasonically  tested,  and  (4)  the  tank 
had  not  been  repaired  or  relined 
previously.  Today’s  final  rule  revises 
some  of  these  proposed  requirements  as 
discussed  below. 

In  §  280.33(a)(1),  EPA  proposed 
requiring  that  a  vacuum  test  be 
conducted  on  repaired  tanks.  This 
requirement  was  intended  to  ensure 
sound  repairs  (52  FR 12711).  The  vacuum 
test  is  no  longer  required  for  reasons 
that  are  discussed  in  more  detail  in 
subsection  d.  below. 

In  §  280.33(a)(2),  EPA  proposed 
requiring  that  the  lining  material  applied 
to  the  interior  of  the  tank  be  compatible 
with  the  regulated  substance  stored.  All 
commenters  agreed  that  this  provision 
was  necessary  and  pointed  out  that  it  is 
one  that  is  already  being  followed  in 
current  industry  practice.  The  specific 
requirement  has,  therefore,  been  deleted 
but  the  lining  material  is  still  required  in 
the  final  rule  to  be  compatible  with  the 
regulated  substance  stored  in  the  tank 
because  this  concern  is  incorporated 
into  all  current  codes  and  practices  and 
one  of  these  must  be  followed  under  the 
final  rule. 

In  §  280.33(a)(3),  EPA  proposed 
internal  inspection  and  ultrasonic 
testing  of  a  tank  to  determine  that  it  was 
structurally  sound.  Under  today's  final 
rule,  the  tank  must  still  be  internally 
inspected  and  determined  to  be 
structurally  sound,  but  the  ultrasonic 
test  is  no  longer  required.  EPA  received 
comments  concerning  the  methods  to 
test  a  tank  to  ensure  that  it  is  still 
structurally  sound.  These  comments 
indicated  that  alternative  tests  were 
available  to  determine  the  structural 
integrity  of  the  tank.  National  codes, 
including  API  1631  and  NUPA  631, 
provide  alternative  methods.  Currently 
available  data  submitted  and  developed 
independently  by  EPA  concerning  field 
performance  of  tank  lining  indicate  that 
if  these  codes  are  followed,  the  lined 
tanks  will  perform  very  well  (see  the 
discussion  of  interior  lining  under  the 
upgrading  section  presented  earlier  in 
this  preamble).  EPA  has  learned  that 
Underwriters  Laboratories  is  currently 
developing  a  performance  test  (Subject 
1856);  however,  it  is  still  in  the  draft 
stage  at  this  time.  Consequently,  today’s 
final  rule  reflects  the  conclusion  that  it 
is  not  necessary  to  require  a  specific  test 
to  ensure  structural  soundness.  Thus, 
EPA  has  substituted  a  performance 
requirement  in  §  280.33(d)(1)  of  the  final 
rule  that  the  internal  inspection  be 
conducted  in  accordance  with  codes  of 
practice  developed  by  a  nationally 


recognized  association  or  independent 
testing  laboratory. 

For  purposes  of  assisting 
implementation  of  this  general 
requirement,  the  final  rule  includes  the 
note  that  the  lining  and  repair 
procedures  described  in  API  1631  and 
NLPA  631  may  be  used  to  comply  with 
§  280.33(a).  These  codes  describe  test 
protocols  for  inspecting  tanks  to 
determine  the  structural  soundness.  The 
use  of  the  ball  peen  hammer  test  is 
described,  as  well  as  the  use  of 
ultrasoimd.  The  codes  include  criteria 
for  minimum  allowable  remaining 
thickness  and  maximum  number  of 
perforations  per  unit  area  in  determining 
the  condition  of  the  tank.  The  codes  also 
specify  tests  to  ensure  that  the  repair  or 
lining  has  been  performed  correctly. 

EPA  intends  by  this  approach  to  allow 
other  applicable  national  codes  (such  as 
UL 1856)  developed  in  the  future  to  be 
used  in  meeting  this  requirement. 

In  §  280.33(a)(4),  EPA  proposed 
limiting  UST  repair  to  only  tanks  that 
had  not  been  previously  repaired.  In 
other  words,  a  tank  could  be  repaired 
only  once  so  as  to  avoid  continued 
repair  of  an  UST  that  was 
fundamentally  unsound  (52  FR  12711). 
Some  of  the  commenters  suggested  that, 
under  this  approach,  EPA  needed  to 
resolve  definitional  questions 
concerning  what  constitutes  a  repair 
versus  simple  preventive  maintenance. 
They  expressed  concern  that  the 
proposed  one-time  repair  provision 
might  preclude  the  use  of  preventive 
maintenance  that  would  otherwise 
prevent  leaks.  Other  commenters 
opposed  this  requirement,  stating  that 
structurally  sound  tanks  could  be 
repaired  repeatedly;  they  also  provided 
extensive  data  showing  that  repaired 
tanks  had  an  excellent  performance 
record.  Other  commenters  opposed 
allowing  any  repairs  to  tanks  that  had 
leaked. 

After  study  of  the  comments,  review 
of  the  submitted  performance  data  on 
repaired  tanks,  and  further  study  of  the 
codes,  EPA  agrees  that  restricting  repair 
to  a  single  time  is  unnecessary.  The 
submitted  record  of  repaired  tanks  was 
found  to  be  very  good  and  numerous 
EPA  contacts  wiA  tank  lining  users  and 
regulators  have  generally  confirmed  the 
accuracy  of  this  performance  record. 
Therefore,  EPA  has  concluded  that  the 
tank  repair  codes  already  in  existence 
(and  in  use  for  years)  provide  adequate 
standards  and  guidelines  for 
determining  if  a  particular  tank  qualifies 
for  repair.  Consequently,  EPA  has  not 
included  the  one-time  only  repair 
requirement  in  the  final  rule  and  will 
allow  tanks  to  be  repaired  more  than 


once  provided  that  they  meet  the 
standards  for  repairability  in  the 
applicable  codes  and  that  the  repair  is 
completed  in  compliance  with  these 
standards.  If  a  tank  has  leaked  product, 
however,  the  requirements  for  corrective 
action  must  be  met  and  will  sometimes 
require  removal  of  the  tank  in  order  to 
complete  the  appropriate  cleanup 
measures  even  if  it  is  determined  to  be 
structurally  sound  and  repairable. 

b.  Cathodic  Protection  (§ 280.33(e)).  In 
§  280.33(b),  EPA  proposed  that  all  steel 
tanks  with  corrosion  holes  that  are 
subsequently  repaired  be  retrofitted 
with  a  cathodic  protection  system  that  is 
designed  by  an  independent  corrosion 
expert  and  operated  and  maintained  in 
accordance  with  §  280.31.  Again, 
comments  were  received  objecting  to 
the  requirement  of  the  use  of  an 
“independent”  corrosion  expert  on  the 
grounds  that  many  companies  employ 
corrosion  experts  and  that  requiring  an 
independent  expert  would  be 
unnecessary  and  burdensome.  As 
discussed  earlier  in  this  preamble  in 
section  rV.B.l.a.,  EPA  is  dropping  the 
requirement  for  an  “independent” 
corrosion  expert  in  the  final  rule. 

Comments  were  also  received 
indicating  that  the  addition  of  a  cathodic 
protection  system  to  a  tank  that  was 
repaired  by  lining  was  not  necessary 
and  represented  a  significant  additional 
expense.  In  view  of  the  excellent 
performance  record  to  date  with  relined 
tanks,  EPA  agrees  with  this  point  to 
some  extent.  Accordingly,  in  the  final 
rule,  EPA  will  allow  lining  alone  as  an 
upgrade  alternative  for  corrosion 
protection  provided  that  it  is  done 
within  the  confines  of  one  of  the 
national  codes.  In  other  words,  a  tank 
that  is  determined  to  be  structurally 
sound  under  the  criteria  in  the  codes 
may  be  upgraded  by  lining  alone  for  a 
10-year  period.  The  interior  of  the  tank 
must  be  reinspected  at  the  end  of  the  10- 
year  period  following  the  lining.  If  this 
inspection  shows  the  tank  is  still  sound, 
again  in  conformance  with  the  existing 
codes,  the  upgrade  can  be  extended  for 
use  for  another  5  years.  Thus,  in  the 
final  rule,  lining  alone  (without  cathodic 
protection)  provides  an  allowable 
upgrade  for  corrosion  protection  for  a 
10-year  period.  This  period  may  be 
extended  in  5-year  increments  by 
inspecting  the  tank  according  to  the 
codes  and  demonstrating  that  the  tank  is 
still  sound  and  that  the  lining  can 
prevent  releases  for  another  5  years. 

c.  Authorized  Repair  for  FRP  Tanks 
(§  280.33(b)).  In  §  280.33(c),  EPA 
proposed  Aat  repairs  to  HIP  tanks  be 
made  only  by  the  manufacturer’s 
authorized  representatives.  Many 
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comments  were  received  opposing  this 
proposed  requirement 

Commenters  argued  that  qualiHed  in- 
house  personnel  should  be  allowed  to 
perform  repairs  and  that  such  a 
restriction  would  limit  the  opportunity 
for  private  enterprise  and  small 
businesses  to  enter  into  the  FRP  repair 
industry.  They  also  expressed  concerns 
that  restricting  repairs  to  the 
manufacturer’s  authorized 
representatives  would  increase  the  cost 
to  the  owners  and  operators.  Finally, 
they  believed  that  such  a  restriction 
could  result  in  insufficient  repair 
capability  and  cause  delays  in  repair, 
particularly  in  less  populated  and  more 
remote  regions. 

Several  comments  were  also  received 
that  supported  the  proposed 
requirements  stating  that  long-term 
repair  of  FRP  tanks  requires  the  use  of 
proper  repair  materials  and  techniques. 
Commenters  in  favor  of  this  position 
argued  that  only  the  manufacturer  has 
the  requisite  knowledge  of  the 
appropriate  materials  and  methods  to 
repair  the  specific  composition  of  FRP 
used  in  its  tanks.  They  pointed  out  that 
these  manufacturers  have  already 
established  authorized  representatives 
trained  in  the  proper  methods  and 
supplied  with  the  quality-assured  and 
correct  materials.  Ibey  also  suggested 
that,  because  the  manufacturer  bears 
continuemce  of  product  liability,  only  the 
manufacturer's  authorized 
representatives  should  be  allowed  to 
repair  FRP  tanks. 

After  carefully  considering  the 
arguments  on  both  sides,  EPA  has 
decided  to  change  the  proposed 
requirement  to  allow  not  only  the 
manufacturer’s  authorized 
representatives  to  repair  FRP  tanks  but 
to  also  allow  qualified  in-house 
personnel  to  conduct  repairs  if  a  code  of 
practice  developed  by  a  nationally 
recognized  organization  or  independent 
testing  laboratory  is  followed. 

Information  presented  by  commenters 
convinced  the  Agency  that  there  are 
other  qualified  and  competent 
individuals  who  could  provide  reliable 
and  proper  repair  services  for  FRP  UST 
systems.  Though  there  are  no  currently 
established  industry  standard  codes  for 
repair  of  FRP  tanks,  at  least  one 
nationally  recognized  organization  is 
presently  developing  such  a  code. 
Therefore,  the  Agency  believes  it  would 
be  imprudent  to  restrict  repair  services 
to  only  manufacturer’s  authorized 
representatives.  The  Agency  also 
believes  that  allowing  repairs  to  be 
conducted  by  other  qualified  in-house 
personnel  in  accordance  with  an 
industry  code  of  practice  will  help 
ensure  that  there  are  adequate  repair 


personnel  available  to  provide 
competent  repair  services  in  a  timely 
manner. 

d.  Vacuum  Test.  In  §  280.33(d),  EPA 
proposed  requiring  that  a  vacuum  test 
(at  5.3  in.  Hg)  be  performed  on  the  tank 
following  repair.  Section  280.33(f] 
proposed  the  added  requirement  of 
having  a  tank  tightness  test  performed 
within  one  year  following  the  repair  of  a 
tank.  Comments  were  received  on  the 
technical  details  of  these  tests  and  on 
whether  they  were  really  needed  to 
determine  that  the  repaired  tank  was 
sound  and  would  not  release  product  to 
the  environment.  Several  commenters 
questioned  the  technical  adequacy  and 
appropriateness  of  the  use  of  a  vacuum 
test,  objecting  to  this  requirement  as 
possibly  damaging  some  types  of  tanks. 

As  a  result  of  the  technical 
information  supplied  by  these 
commenters,  EPA  agrees  that  release 
detection  (see  §  280.43  (d)-(h)  of  the 
final  rule),  and  quality  control 
inspections  performed  according  to 
established  industry  standards,  should 
provide  sufficient  ensurance  that  the 
repair  or  lining  of  the  tank  was 
performed  correctly,  and  thus,  a  vacuum 
test  is  not  necessary.  The  current  good 
performance  of  repaired  tanks,  most  of 
which  were  not  vacuum  tested,  points  to 
the  validity  of  these  comments.  In 
addition,  EPA  agrees  that  the  test  could 
be  harmful  in  some  cases.  Consequently, 
the  Agency  has  dropped  the  requirement 
of  a  vacuum  test  from  the  final  rule. 

EPA  has  also  decided  that  the 
proposed  requirement  for  a  tank 
tightness  test  within  one  year  following 
repair  is  not  always  necessary  because 
it  duplicates  the  industry  practice  of 
internally  inspecting  lined  tanks  and  the 
release  detection  requirements  that 
apply  to  the  repaired  tank.  The  good 
performance  record  of  repaired  tanks 
makes  such  an  additional  requirement 
unnecessary. 

e.  Pipes  and  Fittings  (§  280.33(c)).  In 
§  280.33(e)  of  the  proposal,  EPA  required 
replacement  of  pipes  and  fittings  fi'om 
which  a  release  had  occurred  due  to 
corrosion.  The  proposal  did  allow  the 
tightening  of  loose  fittings  and  joints  for 
purposes  of  repairs.  Comments  were 
received  indicating  that  FRP  piping 
could  be  satisfactorily  repaired  and  that 
some  types  of  valves  could  also  be 
repaired  adequately  without 
replacement.  EPA  believes  that 
replacement  of  metal  pipe  sections  and 
fittings  that  released  product  because  of 
corrosion  or  other  damage  is  still 
necessary  but,  in  response  to  the  issues 
raised  by  several  commenters,  will 
allow  repairs  of  FRP  piping  in  the  final 
rule.  The  final  rule  does  not  prohibit 
repairs  of  metal  valves  provided  that 


these  can  be  done  in  a  manner  that 
provides  sufficient  protection  against 
releases.  To  ensure  that  these  allowable 
repairs  are  carried  out  according  to 
sound  practice,  EPA  requires  that  all  of 
the  repaired  sections  be  tested  and 
shown  to  be  tight  so  that  they  will  not 
have  a  release  after  they  are  put  back 
into  service. 

f.  Recordkeeping  (§  2&).33(f)).  In 
§  280.33(g)  of  the  proposal,  EPA  required 
owners  and  operators  of  a  repaired  tank 
to  maintain  records,  including  signed 
certification,  capable  of  demonstrating 
compliance  with  the  requirements  of  this 
section. 

Comments  were  received  suggesting 
that  a  log  should  be  required  for  each 
tank  which  would  document 
installation,  repairs  and  maintenance, 
products,  tests,  and  results.  EPA  agrees 
that  such  a  log  would  be  a  useful  means 
for  owners  and  operators  to  document 
their  compliance  with  UST  management 
requirements  and  would  encourage  it. 
EPA  believes,  however,  that  specifically 
requiring  a  log  as  opposed  to  other 
methods  of  recordkeeping  is 
unnecessary. 

The  final  rule  retains  the  general 
requirement  that  owners  and  operators 
maintain  records  demonstrating 
compliance  with  this  section  for  the 
operating  life  of  the  UST  system. 

6.  Reporting  and  Recordkeeping 
(§  280.34) 

a.  Introduction.  In  the  preamble  to  the 
proposal  (52  FR 12711),  the  Agency 
identified  the  importance  of  the 
retention  by  the  UST  system  owner  and 
operator  of  key  records  of  operation  on 
site,  and  reporting  of  significant  events 
to  the  implementing  agency.  Because 
routine  reporting  would  create  an 
overwhelming  burden  for  the 
implementing  agency  due  to  the  size  of 
the  large  regulated  universe,  records  will 
often  be  the  only  way  for  implementing 
agencies  to  determine  that  certain 
important  regulatory  actions  actually 
took  place.  Such  recordkeeping  also 
prompts  the  owner  and  operator  to  carry 
out  regularly  scheduled  actions  that  are 
necessary  to  protect  human  health  and 
the  environment.  Reporting  of  significant 
developments  (such  as  leaks  and  large 
overfills)  provides  information  to 
implementing  agencies  early  enough  for 
them  to  ensure  effective  action  is  taken 
by  owners  and  operators  to  correct  the 
problem.  In  general,  the  proposal 
consisted  of  simple  but  essential 
recordkeeping  and  reporting 
requirements:  Recordkeeping  that  is 
sufficient  to  ensure  each  owner  and 
operator  can  demonstrate  the  recent 
compliance  status  of  the  facility;  and 
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reporting  that  allows  for  early 
involvement  of  the  implementing  agency 
should  an  UST  system  failure  need  to  be 
corrected. 

The  proposal  required  owners  and 
operators  to  report  three  signiHcant 
events  to  the  implementing  agency:  (1) 
New  UST  system  installation;  (2)  Hnal 
closure;  and  (3]  a  suspected  release  from 
an  UST  system  and  any  subsequent 
actions  needed  to  contain,  correct,  and 
clean  up  a  release.  An  UST  system 
owner  and  operator  who  experiences  no 
problems  in  the  operation  of  the  UST 
system  would  only  have  minimal 
reporting  requirements,  imposed  at  the 
installation  and  closure  of  the  facility. 
Only  in  the  event  of  system  failure  and  a 
confirmed  release  would  the  reporting 
requirements  substantially  increase,  and 
the  level  of  this  increase  would  be 
directly  related  to  the  significance  of  the 
threat  posed  to  the  environment. 
Recordkeeping  was  proposed  that  would 
demonstrate  the  use  of  requisite 
prevention  and  monitoring  equipment  as 
well  as  the  facility’s  recent  compliance 
status,  as  displayed  through  recent 
release  detection,  maintenance,  and 
testing  results. 

Public  comments  on  the  proposal 
generally  supported  the  Agency’s 
proposed  approach  to  recordkeeping 
and  reporting  although  some  concerns 
were  raised  about  the  scattered 
placement  of  these  requirements 
throughout  the  rule.  Some  commenters 
stated  that  this  format  made  it  difficult 
for  them  to  find  and  made  it  confusing  to 
determine  all  of  the  owner  and 
operator’s  recordkeeping  and  reporting 
responsibilities.  In  response  to  this 
concern,  the  final  rule  includes  in  one 
section  of  the  rule  (§  280.34)  a  reference 
or  directory  to  all  of  the  reporting  and 
recordkeeping  requirements  found 
elsewhere  in  the  rule. 

Other  commenters  suggested  that 
additional  and,  in  some  cases,  more 
complete  records  be  required  in  the  final 
rule.  As  explained  below,  however, 
today’s  recordkeeping  and  reporting 
requirements  have  remained  essentially 
the  same  as  were  proposed.  A  few 
minor  recordkeeping  requirements  have 
been  added,  and  a  few  additional  pieces 
of  information  must  be  reported  during 
corrective  actions  to  assist  the 
implementing  agency’s  assessment  of 
the  release  problem.  These  few  changes 
to  specific  recordkeeping  and  reporting 
requirements  are  discussed  elsewhere  in 
today’s  preamble  as  part  of  the  more 
detailed  analysis  of  &e  final  rule’s 
technical  requirements  for  closure; 
release  detection;  tank  system  repair, 
operation  and  maintenance;  and 
corrective  action. 


b.  Summary  of  Final  Approach.  EPA 
received  widespread  support  for  the 
general  notion  that  at  least  some 
recordkeeping  and  reporting  is  essential 
to  ensure  owners  and  operators  adhere 
to  the  technical  standards  being 
promulgated  today.  EPA  did  not  receive 
any  information  or  comments  to 
persuade  it  that  a  significant  departure 
from  the  proposed  approach  was 
necessary  or  appropriate.  Thus,  the  final 
rule  essentially  retains  the  proposed 
approach. 

As  discussed  in  the  preamble  to  the 
proposal  (52  FR 12712),  recordkeeping  is 
necessary  to  ensure  compliance  with  the 
technical  standards  for  release 
detection,  closure,  operation  and 
maintenance  of  corrosion  protection 
systems,  and  UST  system  repair.  The 
Agency,  as  well  as  many  commenters, 
believes,  however,  that  demonstration 
of  compliance  of  all  requirements  over 
the  total  operating  life  of  the  facility  is 
impractical  and  unnecessary  to  protect 
human  health  and  the  environment. 
Today’s  approach  is  predicated  on  the 
intent  to  impose  the  minimum  burden  on 
the  regulated  community  while  at  the 
same  time  ensuring  that  all  owners  and 
operators  will  be  able  to  demonstrate  at 
the  request  of  the  implementing  agency 
whether  their  UST  system  is  being 
managed  in  a  manner  that  will  protect 
human  health  and  the  environment.  For 
example,  the  time  frames  for  record 
retention  were  established  to  enable  a 
demonstration  of  recent  facility 
compliance  status  prior  to  an  on-site 
visit.  EPA  is  convinced  that  today’s  final 
recordkeeping  requirements  are 
essential  and  serve  both  the 
implementing  agency’s  and  regulated 
community’s  mutual  interest  Many 
owners  and  operators  may  decide  to 
keep  more  detailed  records  than  are 
required  or  retain  records  for  longer 
than  today’s  minimum  time  frames. 

State  and  local  governments  may  want 
to  require  additional  recordkeeping. 

Today’s  final  reporting  and 
notification  requirements  are  also 
intended  to  foster  the  self¬ 
implementation  that  underlies  today’s 
final  technical  standards.  Under  today’s 
reporting  requirements,  an  owner  and 
operator  do  not  have  any  reporting 
obligations  over  the  entire  service  life  of 
the  facility  beyond  the  initial 
notification  at  installation  and  the  final 
notification  of  permanent  closure  unless 
a  suspected  release  in  the  environment 
has  occurred.  Given  the  enormous  size 
of  this  regulated  community,  the  Agency 
has  concluded  that  it  is  impractical  and 
unnecessary  to  overburden 
implementing  agencies  with  periodic  or 
routine  reports  from  UST  facilities  that 


are  operated  properly  and  have  no 
adverse  environmental  impacts.  The 
Agency  expects  that  most  UST  systems 
will  rapidly  improve  and  move  into  this 
category  during  the  coming  10-year 
upgrade  period. 

Reporting  of  releases  and  corrective 
actions  taken  is  explicitly  required 
under  section  9003(c)  of  RCRA. 

Although  EPA  expects  numerous 
releases  will  be  identified  within  this 
large  regulated  community,  the  Agency 
has  concluded  that  reporting  them  to  the 
implementing  agency  is  a  necessary  first 
step  to  ensure  protection  of  human 
health  and  the  environment  Today’s 
final  approach  to  the  reporting  of 
releases  and  corrective  action  is  based 
on  the  simple  assumption  that  the  more 
serious  a  release  and  its  impacts  are,  the 
greater  the  necessity  for  interaction  with 
(and  reporting  to)  the  implementing 
agency.  The  implementing  agency  is 
expected  to  ensure  that  the  public 
interest  is  represented  d\mng  cleanup 
decisionmaking  and  actual  corrective 
action  activities.  The  greater  the  threat 
to  human  health  and  the  environment, 
the  more  reporting  and  governmental 
oversight  that  is  needed. 

Public  comment  on  recordkeeping  was 
generally  favorable.  Some  commenters, 
however,  objected  to  the  differentiation 
between  on-site  and  off-site  record 
maintenance  and  availability.  Under  the 
proposal,  records  kept  ofi-site  had  to  be 
available  within  24  hours  while  on-site 
records  had  to  be  immediately 
available.  Other  commenters  objected  to 
the  requirement  for  providing  off-site 
records  within  24  hours,  noting  that 
sometimes  important  records  are 
retained  at  corporate  headquarters  far 
removed  from  the  UST  sites.  EPA  agrees 
that  there  should  be  no  real  distinction 
for  availability  of  records  and  that  the 
24-hour  allowance  may  seem 
inequitable  to  those  who  must  maintain 
records  that  are  immediately  available 
on-site.  However,  the  provision  in  the 
final  rule  remains  unchanged.  Records 
retained  at  the  site  must  be  available 
immediately  because  EPA  has 
concluded  that  there  is  no  reason  that 
they  should  not  be  except  that  they  are 
not  present  or  up-to-date  when 
requested.  When  records  are  maintained 
at  a  business  office  off-site,  they  must  be 
located  at  a  readily  available  site  and 
provided  upon  request  (§  280.32(c)).  This 
change  to  require  off-site  records  to  be 
provided  "upon  request"  responds  to 
those  conunenters  who  pointed  out  that 
the  proposed  24-hour  limit  was  often 
impossible  to  achieve  when  records  are 
stored  at  off-site  locations.  This  change 
is  also  made  to  provide  some  discretion 
to  the  on-site  inspector  who  can  talk  to 
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the  owner  and  operator  and  determine 
where  the  records  are  stored  off-site  and 
decide  whether  they  should  be  made 
available  for  inspection.  If  the  records 
are  easily  accessible,  the  inspector  may 
request  that  they  be  made  immediately 
available.  This  change  also  responds  to 
the  commenter  who  believed  there 
should  be  the  same  time  allowed  for 
providing  records  stored  either  on-  or 
off-site  because  off-site  records  must  be 
provided  within  the  time  frame 
requested  by  the  implementing  agency. 

EPA  believes  that,  under  most 
circumstances,  copies  of  the  originals 
should  be  maintained  on-site.  If  copies 
are  not  maintained  at  the  sites,  the 
owner  and  operator  will  have  to  take  on 
the  added  burden  of  providing  the 
implementing  agency  with  these  copies 
in  an  expedited  fashion  when  they  are 
requested. 

Also,  the  Agency  has  determined  that 
it  will  not  make  site  plans  a  required 
record  because  it  is  not  necessary  to 
ensure  compliance  with  the  technical 
requirements  promulgated  today.  A  site 
plan  is,  however,  a  useful  tool  for 
owners  and  operators.  The  Agency 
notes  that  site  plans  are  recommended 
in  recent  updates  of  national  codes 
addressed  to  the  installation  of  new 
LIST  systems. 

Finally,  as  noted  above,  in  response  to 
conunenters’  confusion  over  the  various 
recordkeeping  and  reporting 
requirements  in  the  proposal,  the  final 
rule  has  been  revised  to  include  a 
directory  in  §  280.34  that  is  intended  to 
simply  summarize  and  identify  the 
recordkeeping  and  reporting 
requirements.  This  new  section  is 
intended  to  eliminate  the  confusion 
identified  by  several  conunenters  when 
trying  to  locate  their  recordkeeping  and 
reporting  responsibilities  in  the 
proposal.  Each  item  of  reporting  and 
recordkeeping  is  identified  and  listed, 
including  a  reference  to  the  section  of 
the  final  rule  in  which  full  details  may 
be  found.  Requirements  with  respect  to 
the  general  availability  and 
maintenance  of  records  are  presented 
along  with  this  directory  section  and 
have  not  changed  since  proposal,  except 
for  the  slight  extension  of  the  allowable 
period  for  making  ofi^-site  records 
available  to  the  inspector  (see 
discussion  above). 

D.  Release  Detection 

This  section  of  today’s  preamble 
provides  a  summary  of  the  Agency’s 
final  approach  to  release  detection,  the 
proposed  rule,  and  the  major  changes 
from  the  proposal.  A  section-by-section 
analysis  of  the  final  rule  (IV.D.2.] 
discusses  in  detail  the  final  release 
detection  requirements,  including 


highlights  of  major  public  comments 
received. 

1.  Overview 

a.  General  Approach  to  Release 
Detection.  As  described  earlier  in  this 
preamble,  today’s  requirements  that 
new  and  existing  UST  systems  be 
properly  installed,  protected  fi^m 
corrosion,  and  equipped  with  spill  and 
overfill  protection  will  dramatically 
reduce  UST  system  releases.  Release 
detection  is  an  essential  backup 
measure  to  prevention,  particularly  for 
unprotected  steel  UST  systems  (prior  to 
upgrading  or  replacement)  and 
pressurized  piping  because  they  are 
more  prone  to  releases.  A  variety  of 
release  detection  methods  have  been 
successfully  applied  to  USTs.  These 
methods  can  be  grouped  into  six  general 
categories:  tightness  or  precision  tests, 
tank  gauging  systems,  inventory  control 
methods,  ground-water  monitoring, 
vapor  monitoring,  and  interstitial 
monitoring.  Each  was  discussed  in  the 
preamble  to  the  proposal  (52  FR 12714). 
State  and  local  programs  have  chosen  to 
rely  on  different  combinations  of  these 
methods.  They  all  appear  to  be 
successfully  detecting  releases  when 
properly  applied.  To  maintain  flexibility 
in  the  selection  of  release  detection 
methods,  both  for  the  implementing 
agencies  and  for  the  owners  and 
operators,  the  proposal  allowed  the 
selection  of  release  detection  to  be 
tailored  to  the  characteristics  of  each 
site  and,  therefore,  avoided  unnecessary 
disruption  of  successful  state  and  local 
programs.  The  most  important  features 
of  Ae  proposed  and  final  rules  are 
summarized  in  the  sections  below. 

b.  Highlights  of  the  Proposed  Rule.  In 
the  proposed  rule,  the  release  detection 
strategy  relied  on  the  use  of  either 
monthly  detection  methods  or  a 
combination  of  tightness  testing 
(performed  semiaimually  to  every  5 
years)  and  monthly  inventory  control. 
Frequent  testing  dramatically  increases 
the  probability  of  detecting  a  release 
and  reduces  the  length  of  time  a  release 
can  go  undetected.  A  30-day  frequency 
was  selected  as  a  practical  monitoring 
frequency  that  was  sufficient  to  protect 
human  health  and  the  environment.  'The 
proposed  rule  required  only  one  release 
detection  method  at  each  UST  site, 
because  frequent  use  of  one  monitoring 
method  was  sufficient  to  discover 
releases  before  they  could  cause 
significant  damage  to  the  environment. 

Current  industry  practices  generally 
do  not  include  frequent  release 
detection  and  most  releases  that  are 
discovered  are  detected  through  impacts 
on  the  surrounding  rnnimunity  or  large 
inventory  losses.  Consequently, 


substantial  time  and  effort  will  be 
required  to  reach  the  goal  of  monthly 
monitoring  for  all  UST  systems.  The 
proposal  phased  in  detection 
requirements  over  5  years  to  allow  the 
leak  detection  industry  time  to  expand 
and  to  more  evenly  schedule  the 
demand  for  detection  equipment.  The 
proposed  rule  also  allowed  less  frequent 
use  of  tank  testing  (every  3  or  5  years 
when  combined  with  monthly  inventory 
controls)  during  the  first  10  years  of  the 
program.  The  goal  of  the  proposed 
approach  was  the  installation  of  release 
detection  as  quickly  as  possible  on  the 
tanks  most  likely  to  leak. 

To  ensure  flexibility,  all  proven 
methods  of  release  detection  were 
allowed  in  the  proposed  rule.  In  the 
absence  of  adequate  data,  the  proposed 
rule  did  not  set  one  performance 
standard  for  all  release  detection 
methods.  Instead,  each  method  was 
required  to  meet  performance  and 
design  standards  specific  to  that 
method.  These  standards  were  based  on 
the  experience  of  state  programs  that 
indicated  these  methods  were  effective 
under  the  specified  conditions. 

c.  Major  Changes  in  the  Final  Rule. 
Although  the  overall  release  detection 
strategy  has  not  changed  from  the 
proposal,  specific  requirements  on  how 
and  when  release  detection  must  be 
conducted  have  changed.  The  four  most 
significant  revisions  to  the  proposed 
regulations  include: 

•  More  frequent  monitoring  of 
existing  unprotected  tanks  during  the  10- 
year  upgrade  period; 

•  Less  frequent  monitoring  of  new 
and  upgraded  tanks  until  age  10; 

•  Gradual  phase-in  of  release 
detection  based  on  tank  age;  and 

•  More  stringent  requirements  for 
pressurized  piping. 

These  changes,  discussed  generally  in 
section  III.B.  of  today’s  preamble,  are 
presented  in  detail  in  the  appropriate 
parts  of  the  section-by-section  analysis 
below.  Additional  revisions  made  to  the 
release  detection  requirements  are  also 
discussed  in  the  section-by-section 
analysis. 

In  addition,  three  important 
organizational  changes  were  made  in 
response  to  commenters’  concerns.  First, 
in  Ae  proposed  rule,  the  requirements 
for  hazardous  substance  USTs  were  in  a 
subsection  of  the  petroleum  UST 
requirements,  and  several  commenters 
noted  that  they  had  difficulty  finding 
and  understanding  the  requirements  for 
these  systems.  In  response  to  this 
concern,  the  release  detection 
requirements  for  petroleum  and 
hazardous  substance  USTs  have  been 
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separated  in  the  final  rule  and  placed  in 
§  §  280.41  and  280.42,  respectively. 

Second,  tanks  and  associated  piping 
were  treated  in  the  proposed  rule  as  a 
single  unit.  Each  method  of  release 
detection  applied  to  the  tank  was 
required  also  to  detect  leaks  from 
piping.  In  another  section  of  the 
proposed  rule,  there  were  additional 
release  detection  requirements  that 
could  only  be  applied  to  the  piping. 
Commenters  noted  that  this  structure 
limited  flexibility  in  meeting  the  release 
detection  requirements  by  forcing  the 
same  method  to  be  used  for  tanks  and 
piping.  They  noted  that  the  same  method 
may  not  work  for  both  tanks  and  piping 
and  several  viable  detection  methods 
for  piping  were  excluded.  In  addition, 
the  information  on  causes  of  release 
indicates  that  piping  is  generally  a 
greater  release  threat  than  tanks.  Thus, 
today’s  final  rule  treats  piping 
separately  from  and  with  equal 
importance  to  the  tank.  The  release 
detection  methods  for  tanks  and  piping 
have  been  separated  in  the  final  rule 
into  §  §  280.43  and  280.44,  respectively. 

Third,  in  the  final  rule,  the  release 
detection  requirements  for  each  type  of 
UST  system,  including  allowed  methods 
and  required  frequencies  of  testing,  have 
been  consolidated  into  two  brief 
sections  (§§  280.41  and  280.42).  The 
detailed  performance  standards  for  each 
method  of  detection  are  now  contained 
in  §  §  280.43  and  280.44.  The  section-by¬ 
section  analysis  of  the  preamble 
parallels  this  structure  so  that  all 
discussion  of  the  phase-in  schedule,  the 
methods  and  combinations  of  methods 
allowed  for  each  type  of  system,  and 
frequencies  of  testing  are  discussed  first 
(sections  IV.D.2.  a-c.).  Discussion  of 
research  and  public  comments  on  the 
technical  details  of  each  detection 
method  for  tanks  and  piping  is  reserved 
for  later  sections  (IV.D.2.  d-e.). 

2.  Section-by-Section  Analysis 

a.  General  Requirements  (§  260.40). — 

(1)  Use  of  One  Release  Detection 
Method.  In  the  proposed  rule,  a  single 
release  detection  method  could  be  used 
to  meet  the  requirement  to  detect 
releases  from  both  the  tank  and 
connected  piping.  As  discussed  in  more 
detail  in  the  preamble  to  the  proposed 
rule  (52  FR 12718-12719),  the  use  of 
redundant  methods  of  release  detection 
was  not  required  at  each  UST  site 
because  the  Agency  was  not  convinced 
that  the  required  use  of  these  “backup" 
methods  would  provide  significant 
environmental  gains  in  comparison  to 
the  adverse  impacts  on  program 
implementation.  Some  commenters 
opposed  allowing  only  one  method  of 
release  detection  primarily  because  they 


believe  all  the  methods  are  unreliable 
and  insufficiently  developed, 
particularly  external  methods.  Other 
commenters,  however,  agreed  with 
EPA’s  position  on  this  issue  and  cited 
their  own  satisfactory  experience  with 
the  various  methods. 

The  final  rule  continues  to  allow  the 
use  of  a  single  properly  installed  and 
operated  release  detection  method  for 
tanks  when  testing  is  performed 
monthly.  When  less  frequent  monitoring 
is  used  it  must  be  backed  up  by  use  of 
monthly  inventory  control.  Owners  and 
operators  remain  free  to  use  multiple 
methods  if  they  desire,  and  state  and 
local  programs  can  require  redundant 
systems. 

EPA  decided  against  requiring 
multiple  methods  because  fi'equent  use 
of  a  single  detection  method,  when 
combined  with  the  prevention  measures 
contained  in  other  sections  of  the  rule,  is 
sufficient  to  protect  human  health  and 
the  environment.  The  performance 
standards,  design  criteria,  and 
limitations  on  the  methods  contained  in 
the  rule  are  intended  to  ensure  that  the 
optimum  performance  of  each  release 
detection  method  is  achieved.  Repeating 
the  test  monthly  dramatically  reduces 
the  possibility  of  failing  to  detect  a  leak. 
Each  test  serves  as  a  separate  check  of 
the  integrity  of  the  UST  system.  Field 
reports  confirm  the  success  of  single 
methods  in  detecting  releases  from  UST 
systems.  For  example,  Dade  County, 
Florida,  has  detected  over  350  releases 
using  ground-water  monitoring  wells. 
EPA’s  research  on  the  best  ways  to  use 
some  of  the  different  release  detection 
methods  is  directed  towards  improving 
the  field  performance  of  various  types  of 
methods.  For  tanks  and  suction  piping 
systems,  one  detection  method, 
combined  with  prevention  efforts, 
should  virtually  eliminate  undetected 
releases. 

The  Agency  chose  not  to  rely  on  one 
method  of  detection  for  pressurized 
piping,  however.  Even  with  good  efforts 
at  prevention,  these  systems  may  still 
result  in  significant  releases. 
Consequently,  the  final  rule  requires 
existing  and  new  pressurized  lines  to 
use  both  automatic  line  leak  detectors 
and  another  leak  detection  method 
(either  monthly  monitoring  or  annual 
line  tightness  tests). 

(2)  Scope  of  Release  Detection 
(§  280.40(a)(1)).  The  proposed  rule 
provided  a  general  requirement  that  the 
release  detection  method  be  “capable  of 
detecting  a  release  from  any  portion  of 
the  UST  system.”  The  purpose  of  this 
requirement  was  to  ensure  detection  of 
both  tank  and  piping  leaks.  A  few 
commenters  objected  to  the  general 


nature  of  the  wording  of  the  requirement 
because  it  includes  some  portions  of  the 
UST  system  such  as  vent  lines,  fill  pipes, 
and  bungs  on  the  top  of  the  tank  that  do 
not  normally  contain  regulated 
substances.  Some  tank  tightness  test 
methods  do  not  test  the  top  of  the  tank 
and,  thus,  do  not  detect  the  presence  of 
holes  in  the  vents  and  bimgs.  These 
portions  of  the  tank  only  leak  when  the 
tank  is  overfilled. 

EPA  shares  the  concern  of 
commenters  that  a  strict  interpretation 
of  the  wording  in  the  proposed 
requirement  could  result  in  some  release 
detection  methods,  particularly  non¬ 
overfill  tightness  tests,  not  being 
allowed  because  they  cannot  detect 
releases  from  portions  of  the  UST 
system  that  do  not  normally  leak.  The 
final  rule’s  wording  that  the  methods 
must  be  able  to  detect  a  release  from 
“any  portion  of  the  tank  and  the 
connected  underground  piping  that 
routinely  contains  product”  is  intended 
to  make  clear  that  tank  tightness  test 
methods  that  do  not  overfill  the  tank  can 
be  used,  as  long  as  they  meet  the  other 
applicable  performance  standards  and 
another  acceptable  method  is  used  to 
test  or  monitor  the  piping. 

Furthermore,  releases  from  the  top  of 
the  tank  or  vents  occur  during  overfills, 
which  are  not  a  normal  operating 
condition.  Prevention  of  overfills  is 
addressed  in  §  280.20(c),  §  280.21(d),  and 
§  280.30,  which  together  require  that  all 
new  and  upgraded  tanks  have  overfill 
prevention  equipment  and  spill 
catchment  devices  and  that  proper 
filling  procedures  be  followed  to  prevent 
these  “nonoperational”  releases.  These 
requirements  are  intended  to  prevent 
these  types  of  releases;  thus,  EPA  does 
not  believe  methods  of  release  detection 
must  be  used  that  will  detect  them. 

The  additional  information  on  causes 
of  release  that  EPA  has  collected  since 
the  proposal  (see  section  1I.F.  of  this 
preamble)  reinforces  the  fact  that  piping 
is  a  major  source  of  releases.  Therefore, 
the  final  rule  continues  to  require  that 
the  methods  of  release  detection  that 
are  used  must  be  capable  (either  singly 
or  in  combination)  of  detecting  a  release 
from  both  the  tank  vessel  and  the  piping 
that  conveys  product. 

(3)  Installation,  Operation. 

Calibration,  and  Maintenance 
(§  280.40(a)(2)).  To  ensure  that  the 
release  detection  method  will  reliably 
detect  releases  once  in  place,  the 
proposed  rule  required  installation, 
calibration,  operation,  and  maintenance 
according  to  manufacturers’ 
specifications.  At  proposal,  the  Agency 
decided  against  requiring  certification  of 
installers  and  servicers  of  release 
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detection  equipment  because  these 
programs  are  not  currently  developed 
and  there  are  other  effective  approaches 
for  ensuring  proper  installation  (52  FR 
12719).  As  discussed  below,  commenters 
stated  that  the  rule  should  require 
certification  of  installers  and  servicers 
of  release  detection  equipment.  After 
consideration  of  these  comments,  EPA 
continues  to  believe  that  such  a 
requirement  would  hinder  rapid 
installation  and  flexibility  in  designing 
effective  ways  to  regulate  installers. 
Today’s  final  rule  will  remain  as 
proposed  for  the  reasons  discussed 
below. 

The  UST  release  detection  field  is  a 
new  and  proliferating  area  of 
technology,  and,  because  of  this,  some 
commenters  suggested  that  a 
certification  program  should  be  required 
for  installers  and  operators  of  release 
detection  equipment  to  ensure  high 
quality  work  and  to  assist  owners  and 
operators  in  selecting  qualified 
personnel.  Certification  by  EPA  or  state 
agencies  was  suggested.  Other 
commenters  felt  that  a  state  or  Federal 
certification  program  would  limit  the 
number  of  installers,  would  increase  the 
cost  of  release  detection  provided  by 
those  installers  who  were  already 
certified,  and  would  delay  widespread 
application  of  release  detection 
methods.  Some  of  these  commenters 
suggested  alternatives  to  state  or 
Federal  installer  certification. 

By  including  the  performance 
standard  in  the  proposed  rule,  EPA 
acknowledged  that  ensuring  proper 
installation  and  operation  of  equipment 
is  important.  Although  a  certification 
program  is  a  viable  approach  to 
achieving  this  goal,  EPA  disagrees  with 
commenters  who  felt  that  state  or 
Federal  certification  is  the  only  way  to 
ensure  quality  installations.  Existing 
state  programs  that  lack  certification 
programs  have  been  effective  at 
discovering  releases.  As  commenters 
noted,  there  are  numerous  possible 
approaches  to  ensure  proper 
installation.  Mandating  certification 
would  unnecessarily  restrict  states  from 
designing  alternative  effective  ways  to 
regulate  installers. 

EPA  agrees  with  commenters  that  the 
time  required  to  conduct  a  certification 
program  would  seriously  hinder  rapid 
implementation  of  release  detection. 
Installing  leak  detection  quickly  or. 
existing  tanks,  which  are  primarily 
unprotected  steel,  will  be  of  significant 
environmental  benefit,  even  in  the 
absence  of  certification.  For  these 
reasons,  no  additional  requirements 
have  been  included  in  the  final  rule  to 


ensiu*e  release  detection  installation  and 
operation. 

(4)  Meeting  the  Performance 
Standards  (§ 280.40(a)(3)).  In  the 
proposal’s  preamble  (52  FR  12714- 
12718],  the  Agency  described  three 
possible  approaches  to  ensure  the 
quality  of  release  detection  equipment 
used  to  meet  the  regulations.  EPA 
solicited  comments  on  a  general 
performance  standard,  certification  of 
methods,  and  a  method-specific 
performance  standard.  The  Agency 
proposed  the  method-specific  approach 
because  it  ofiered  the  greatest  flexibility 
and  facilitated  rapid  program 
implementation.  Commenters  generally 
agreed  with  the  advantages  and 
disadvantages  ascribed  to  each 
approach,  and  many  concluded  that  the 
method-specific  approach  is  the  best 
possible  at  present.  The  final  rule  thus 
retains  method-specific  standards  by 
requiring  each  method  used  meet  the 
standards  in  §  280.43  or  §  280.44. 

Commenters  generally  agreed  with 
both  the  explanation  and  the  conclusion 
in  the  proposal  preamble  concerning  the 
use  of  method-specific  release  detection 
standards.  Many  commenters  believe 
that  the  method-specific  approach 
would  be  the  most  realistic  approach 
given  our  current  knowledge  and  that  it 
would  allow  the  widest  range  of  choices 
among  effective  technologies.  Some 
commenters,  however,  believed  a 
general  standard  should  be  formulated 
based  on  the  standard  specified  for  tank 
tightness  testing  (0.1  gallon  per  hour). 
Because  the  method-specific  standard 
would  allow  varying  performance 
standards,  these  commenters  felt  that 
many  owners  would  simply  select  the 
cheapest,  least  effective  method.  Other 
commenters  recommended  a 
certification  approach,  feeling  that 
consistency  was  less  important  than 
ensuring  that  the  regulated  community 
knew  exactly  what  devices  met  the 
standards. 

The  preamble  to  the  proposal 
contained  an  extensive  discussion  of  the 
merits  of  each  of  the  three  approaches  to 
regulating  release  detection.  One 
approach  considered  by  the  Agency  was 
to  specify  a  general  standard  for  the 
leak  rate  or  quantity  which  must  be 
detected  by  a  method  and  not  specify 
individual  methods  or  restrictions  on 
their  use.  This  approach  was  viewed  as 
providing  the  most  consistent  level  of 
performance  and  the  one  that  best 
challenged  manufacturers  to  develop 
defensible  performance  claims  for  their 
equipment.  This  approach  is  not  used  in 
the  final  rule  for  two  reasons.  First,  the 
Agency  does  not  have  sufficient 
information  to  relate  leak  rates  to  the 


quantity  of  product  detected  by  external 
methods  under  all  possible  site 
conditions.  Second,  eliminating  the 
specific  methods  in  the  rule  would  slow 
program  implementation  by  forcing 
owners  and  operators  to  wait  for 
detailed,  extensive  performance 
information  before  conducting  release 
detection.  The  final  rule,  however, 
incorporates  the  flexibility  of  a  general 
performance  standard  by  allowing,  in 
addition  to  specific  methods,  any 
method  which  can  detect  a  0.2  gallon  per 
hour  leak  rate  with  a  probability  of 
detection  of  0.95  and  a  probability  of 
false  alarm  of  0.05  within  a  month.  For  a 
discussion  of  this  addition,  see  section 
IV.D.2.a.4.  of  today’s  preamble. 

A  certification  approach  applied  at 
the  federal  level  would  provide  the 
i-egulated  community  with  the  clearest 
direction  concerning  which  release 
detection  equipment  was  acceptable. 

This  approach  is  not  used  in  the  final 
rule  because  it  would  slow  program 
implementation  and  reduce  the  choices 
available  to  owners  and  operators  over 
the  next  several  years.  Further,  it  was 
not  viewed  as  necessary  because 
comparable  performance  information  for 
each  method  can  be  generated  by 
private  efforts  without  federal 
involvement. 

Research  results  and  data  submitted 
by  commenters  after  the  proposal  have 
reinforced  the  Agency’s  belief  that  all  of 
the  methods  that  were  proposed  are 
eflective  release  detection  techniques  if 
used  within  the  context  of  certain 
constraints  (discussed  in  the  section  on 
individual  methods).  EPA  believes  that 
offering  a  broad  selection  of  methods 
will  make  it  easier  for  owners  and 
operators  to  comply  with  the  regulation. 
Also,  a  broad  selection  is  consistent 
with  the  encouragement  of  existing 
industry  trends  and  state  programs, 
which  have  utilized  a  variety  of  release 
technologies  and  which  have  been 
proven  effective  at  discovering  leaks. 
Information  gathered  by  EPA  suggests, 
but  does  not  conclusively  prove,  that  all 
of  the  methods  included  in  the  rule  can 
detect  at  least  a  0.2  gallon  per  horn 
release  within  30  days  when  used  in 
accordance  with  the  restrictions  on  that 
method.  The  Agency  believes  that  all 
methods  will  eventually  be  able  to  prove 
they  reliably  detect  0.2  gallon  per  hour 
releases  and  has  included  that  as  a 
standard  for  approving  new  methods. 
This  standard  is  discussed  in  section 
IV.D.2.a.4.  Allowing  a  range  of  methods 
with  specific  standards  does  not  mean 
the  cheapest,  least  effective  method  will 
be  selected,  because  cost  and 
effectiveness  are  not  necessarily  related. 
For  instance,  under  some  site  conditions 
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(e.g.,  ground  water  within  the 
excavation  zone),  manual  ground-water 
sampling  may  be  the  cheapest  method 
and  will  reliably  detect  releases 
substantially  smaller  than  0.2  gallon  per 
hour. 

(5)  Delay  in  Detection  Probabilities 
(§  280.40(a)(3)).  As  discussed  in  the 
proposal  preamble  (52  FR 12719),  a 
complete  release  detection  performance 
standard  includes  not  only  the  leak  rate 
or  quantity  that  a  method  must  detect, 
but  also  the  probabilities  of  detection 
(PD)  and  false  alarm  (PFA).  In  the 
proposed  regulations,  complete 
standards  of  this  type  were  included  for 
in-tank  detection  methods  in  the  section 
on  specific  methods.  Research  results 
and  commenters’  concerns  have  caused 
the  Agency  to  make  several  important 
changes  in  the  final  rule.  The 
probabilities  have  been  moved  to  the 
general  requirements  section 
(§  280.40(a)(3))  and  changed  slightly,  and 
the  effective  date  has  been  delayed  for 
two  years.  These  changes  are  discussed 
below. 

The  proposal  preamble  emphasized 
the  statistical  nature  of  detecting  leaks 
and  the  large  number  of  variables  that 
add  to  the  uncertainty  in  declaring  a 
leak.  The  probability  of  detecting  a  leak 
is  dependent  on  its  size.  All  methods  are 
more  likely  to  discover  large  leaks  than 
small  ones.  With  regard  to  detecting  the 
smallest  leaks,  the  Agency  recognized 
that  good  methods  properly  operated 
may  mistakenly  declare  a  leak  when 
none  exists  (false  alarm)  or  fail  to 
discover  some  leaks  (missed  detection). 
Consequently,  the  standards  for  tank 
tightness  testing  and  automatic  in-tank 
monitoring  included  the  requirement 
that  methods  detect  a  specified  leak  rate 
with  a  PD  of  0.99  and  a  PFA  of  0.01.  The 
Agency  remains  convinced  that 
specifying  probabilities  in  this  manner 
better  defines  the  performance 
standards  and  should  help  owners  and 
operators  make  informed  choices  about 
leak  detection. 

The  final  rule  retains  the  PD  and  PFA 
as  part  of  the  leak  detection 
performance  standard.  The  probabilities 
have  been  removed  ft'om  the  standards 
for  specific  methods  and  placed  in  the 
general  requirements  section.  This 
change  expands  the  coverage  of  the 
probabilities  to  include  automatic  line 
leak  detectors  and  interstitial  monitors 
as  well  as  tank  and  line  tightness  tests 
and  automatic  in-tank  monitors.  The 
Agency  made  this  change  to  clarify  that 
all  leak  rates  or  quantities  specified  as 
part  of  a  method-specific  standard  in 
§  280.43  or  §  280.44  must  be  detected 
with  the  same  level  of  reliability. 

The  proposed  rule  set  the  PD  at  0.99 
and  the  PFA  at  0.01.  In  the  final  rule,  the 


PD  has  been  changed  to  0.95,  and  the 
PFA  has  been  changed  to  0.05.  Ihe 
Agency  made  this  change  for  several 
reasons. 

First,  the  Agency  is  not  convinced  that 
the  0.99/0.01  specification  was  a 
realistic  standard  given  the  wide  range 
of  variables  affecting  leak  detection 
results.  EPA's  study  of  tank  testing 
methods  has  attempted  to  determine 
performance  at  this  level  of  precision 
and  only  2  methods  of  the  25  studied 
could  meet  the  standard.  No  study  of 
this  sort  has  been  undertaken  for  the 
other  methods  covered  by  the 
probabilities  in  the  final  rule.  Further, 
EPA  does  not  plan  to  conduct  studies 
similar  to  the  one  for  tank  tightness 
testing  for  other  leak  detection  methods. 
Rather,  the  Agency  intends  that 
manufacturers  should  evaluate  their 
methods  to  prove  they  meet  the 
standard  in  the  rule.  Thus,  the  change  in 
the  final  rule  will  encourage 
manufacturers  to  undertake  this 
research.  EPA  is  developing  procedures 
for  testing  release  detection  equipment 
in  a  common  way  to  help  manufacturers 
in  evaluating  their  equipment.  EPA 
chose  the  0.95/0.05  specification  in  the 
final  rule  because  it  is  a  level  of 
performance  attained  by  a  modified 
commercial  tank  test  method  in  the 
National  Motor  Fuel  Survey.  In  addition, 
several  commenters  felt  that  a 
probability  of  detection  of  0.95  was 
more  realistic  and  was  adequate  to 
protect  human  health  and  the 
environment. 

Because  the  final  rule  requires 
frequent-to-continuous  monitoring,  the 
change  in  probabilities  will  have  little 
environmental  impact.  For  example,  a 
test  which  detects  0.1  gallon  per  hour 
leaks  95  percent  of  the  time  in  one  test 
will  discover  99.9  percent  of  0.1  gallon 
per  hour  leaks  in  3  consecutive  tests. 
Further,  tests  that  meet  this  standard  are 
virtually  certain  to  detect  leaks  larger 
than  this  threshold  and  will  detect  a 
significant  number  of  leaks  below  the 
threshold.  Under  either  standard,  large 
leaks  will  be  caught  immediately  and 
small  leaks  will  be  discovered  before 
they  cause  environmental  damage. 

The  final  change  in  this  section  of  the 
final  rule  is  a  delay  in  the  effective  date 
of  the  probabilities.  As  discussed  above, 
few  methods  have  been  proven  to  meet 
the  complete  standard  specified  in  the 
proposed  rule.  However,  preliminary 
results  from  the  EPA’s  tank  testing  study 
(Notice  of  Availability;  53  FR  10403) 
indicate  that  several  methods  could 
meet  the  standard  with  simple  changes 
in  procedures  and  equipment.  The 
Agency  also  wanted  to  allow  time  for 
manufacturers  of  automatic  tank 
gauging  systems,  automatic  line  leak 


detectors,  and  interstitial  monitors  to 
prove  that  their  systems  meet  the 
complete  standard.  The  Agency  believes 
manufactmers  can  make  the  necessary 
changes  to  their  methods  and  evaluate 
their  performance  in  2  years.  Until  the 
probabilities  become  effective,  methods 
need  only  detect  the  leak  rate  or 
quantity  specified  for  that  method  in 
§  280.43  and  §  280.44.  Methods  installed 
or  conducted  during  this  2-year  phase-in 
will  not  need  to  be  performed  again  or 
replaced  after  the  probabilities  become 
effective,  but  all  methods  used  after  that 
period  of  time  will  have  to  achieve  the 
probability  standard. 

(6)  Reporting  of  Positive  Monitoring 
Results  (§  280.40(b)).  The  proposed  rule 
contained  a  provision  in  Subpart  E  that 
the  owner  and  operator  must  report  all 
suspected  releases  indicated  by  the 
results  of  release  detection  monitoring. 
Perhaps  because  this  release  detection 
reporting  requirement  was  in  a  different 
subpart  from  the  release  detection 
technical  requirements,  commenters 
stated  that  it  was  unclear  when  a 
suspected  release  needed  to  be  reported. 
To  clarify  and  strengthen  the 
requirement  to  report  all  suspected 
releases,  a  provision  has  been  added  to 
Subpart  D  (§  280.40(b))  in  the  final  rule 
explicitly  stating  that  any  indication  by 
the  release  detection  method  that  a 
release  has  occurred  must  be  reported  in 
accordance  with  reporting  procedures 
described  in  Subpart  E. 

It  is  intended  that  all  release  detection 
equipment  be  operated  at  least  at  the 
level  of  sensitivity  indicated  in  the 
performance  standard.  For  example,  2 
years  after  the  effective  date  of  the  rule, 
the  tightness  test  threshold  (i.e.,  test 
result  that  indicates  a  suspected  release) 
should  be  set  to  detect  0.1  gallon  per 
hour  leak  rates  with  a  PD  of  95  percent 
and  a  PFA  of  5  percent;  this  threshold 
value  may  differ  for  various  tightness 
testing  devices.  Manufacturers  of  the 
release  detection  equipment  must 
determine  what  this  threshold  value 
must  be  to  meet  the  performance 
standard  and  inform  operators  of  their 
equipment.  Until  the  manufacturer  sets 
such  a  threshold,  tank  test  operators 
should  continue  to  use  the  current  0.05 
gallon  per  hour  threshold.  For  most  tank 
testing  methods,  this  will  approximate 
the  threshold  level  for  detecting  0.1 
gallon  per  hour  leaks.  The  owner  and 
operator  would  report  a  suspected 
release  when  a  test  result  exceeds  0.05 
gallon  per  hour  or  the  threshold  value 
provided  by  the  manufacturer  in 
accordance  with  §  280.50. 

It  is  important  to  note  that  the 
performance  standards  such  as  0.2 
gallon  per  hour  or  14  inch  of  product  on 


37146  Federal  Register  /  Vol.  53,  No.  185  /  Friday,  September  23,  1988  /  Rules  and  Regulaticms 


top  of  the  ground  water  are  device 
performance  standards  set  to  exclude 
less  effective  equipment  The  standards 
are  not  allowable  contamination  levels. 
Owners  and  operators  are  still 
responsible  for  correcting  leaks  and 
cleaning  up  any  product  released  to  the 
environment  it  is  in  their  intmest  to  use 
the  most  effective  release  detection 
equipment  and  operate  it  so  the  device 
detects  releases  as  quickly  as  possible 
to  avoid  potentially  costly  corrective 
action. 

(7)  Phase-in  of  Release  Detection 
(§  280.40(c)).  The  proposed  rule  required 
a  3-  or  5-year  phase-in  of  release 
detection,  with  the  shorter  phase-in 
period  apphed  to  USTs  without 
protection  from  corrosion  and  the  longer 
phase-in  to  those  USTs  with  corrosion 
protection.  These  phase-in  periods  were 
based,  in  part  on  the  experiences  of 
several  state  and  local  UST  programs  in 
initiating  release  detection  under  a 
phase-in  schedule  that  was  typically  3  to 
5  years  (52  FR 12677, 12703-12704).  This 
phase-in  was  proposed  to  ensure  that 
tanks  with  the  greater  risk  of  leaking 
(those  unprotected  from  corrosion)  had 
release  detection  installed  first  As 
discussed  in  the  proposal  precunble,  the 
total  phase-in  period  covers  5  years  to 
allow  enough  time  for  the  release 
detection  industry  to  respond  to  the 
demand,  owners  and  operators  of 
existing  tanks  to  plan  their  needs,  and 
implementing  agencies  to  develop  their 
programs.  The  proposed  rule  also 
required  closure  of  existing  USTs  that 
could  not  meet  the  phase-in  schedule. 

Commenters  recommended  a  variety 
of  phase-in  periods  and  generally 
recommended  age  as  the  most 
appropriate  basis  for  the  phase-in. 
'Hierefore,  $  280.40(c)  of  the  final  rule 
phases  in  die  implementation  of  release 
detection  over  1  to  5  years  based  on  the 
age  of  the  system  (oldest  tanks  first). 
Requiring  the  oldest  tanks  to  phase  in 
release  detection  sooner,  within  1  year, 
ensures  that  those  UST  systems  most 
likely  to  leak  are  address^  first.  The 
final  role  also  retains  the  proposed 
requirement  of  closure  of  any  USTs  that 
cannot  meet  the  release  detection 
requirements  by  the  phase-in  date.  A 
si^iificant  addition  to  the  final  rule  is 
the  requirement  that  existing  systems 
with  pressurized  piping  must  retrofit  line 
leak  detectors  within  2  years.  Comments 
received  regarding  the  phase-in  of 
release  detection  are  discussed  in  more 
detail  below. 

Commenters  recommended  a  range  of 
time  periods  from  3  to  10  years  for 
completing  the  phase-in  of  release 
detection.  Commenters  suiqiortiiig  a 
longer  period  believed  that  the  proposed 


phase-in  periods  would  overburden  the 
release  detection  industry,  resulting  in 
poor  quality  installations  and  late 
compliance,  and  cause  economic 
hardship  to  owners  and  operators. 

Those  commenters  recommending 
shorter  phase-in  periods  believed  that  a 
tighter  schedule  would  prevent 
significant  environmental  damage.  The 
Agency  has  decided  in  the  final  rule  to 
retain  the  overall  5-year  phase-in  time 
period  for  the  same  reasons  outlined  in 
the  proposal  preamble  (52  FR  12677, 
12703,  and  12704).  Based  on  experience 
at  the  state  and  local  level,  EPA  does 
not  believe  release  detection  can  be 
installed  and  conducted  at  over  700,000 
UST  sites  nationwide  in  less  than  5 
years.  Not  only  will  it  be  difficult  to  do 
in  less  than  5  years,  but  some  of  the 
release  detection  systems  installed  on  a 
more  expeditious  timetable  could  be 
lower  quality  as  a  result  As  discussed 
above,  however,  the  greatest  release 
potential  will  be  during  this  interim 
period.  Thus,  lengthening  the  phase-in 
period  would  result  in  unacceptably 
greater  environmental  damage. 

Moreover,  even  accepting  commenters' 
concerns  about  economic  burdens, 
lengthening  the  phase-in  would  not 
provide  a  resolution  because  retrofitting 
would  still  be  necessary  ultimately  and 
would  be  coupled  with  greater 
corrective  action  costs  brought  on  by  the 
delay  in  detection.  For  these  reasons, 
today’s  final  rule  retains  the  5-year 
phase-in  period. 

During  the  5-year  phase-in  period,  it  is 
important  to  direct  release  detection 
efforts  at  the  existing  UST  systems  most 
likely  to  leak.  Many  commenters 
recommended  achieving  this  goal  by 
phasing  in  release  detection  based  on 
the  age  of  the  UST  system.  They  pointed 
out  that  this  approa^  also  has  the 
advantage  of  stabilizing  the  demand  for 
release  detection,  resulting  in  less 
burden  for  both  the  release  detection 
industry  and  the  owners  and  c^erators. 

It  also  has  the  advantage  of  addressing 
first  the  tanks  that  are  most  likely  to 
leak.  Several  commenters  pointed  out 
their  concerns  diat  if  the  phase-in  is  not 
sequenced  in  its  implementation,  the 
regulated  community  will  collectively 
wait  until  the  last  minute,  and 
unavoidable  further  delays  will  ensue.  A 
few  commenters  opposed  an  age-based 
schedule  because  it  was  too  simplistic 
or  ignored  other  important  factors. 

The  Agency  agrees  with  commenters 
suggesting  a  release  detection  phase-in 
schedule  based  on  age.  Although  age  is 
not  the  only  factor  in  determining  when 
a  tank  will  leak,  it  is  an  important  factor 
that  is  readily  understood  and 
detennined  and,  therefore,  easy  to 


implement.  This  approach  is  already 
being  used  successfully  in  several  state 
and  local  programs.  The  approach  in  the 
final  rule  is  not  a  radical  departure  from 
the  proposed  phase-in  schedule.  The 
causes-of-release  study  indicates  that 
most  existiqg  protected  USTs  are  less 
than  10  years  old.  Under  both  the 
proposed  and  final  phase-in  schedules, 
these  tanks  must  phase  in  release 
detection  within  5  years  after 
promulgation.  EPA  believes  that  the 
main  impact  of  die  revised  schedule  will 
be  to  spread  out  the  phase-in  of  release 
detection  on  unprotected  USTs,  which 
represent  over  75  percent  of  UST 
systems,  over  years  1  through  4  rather 
than  require  it  all  at  year  3,  resulting  in 
fewer  implementation  bottlenecks. 

Some  commenters  recommended  a 
class  approach  (sensitive  areas  first)  to 
phasing  in  release  detection.  Although 
the  concept  of  retrofitting  release 
detection  in  vulnerable  areas  first  is 
appealing,  EPA  does  not  believe  it  is 
possible  to  identify  sensitive  classes  in 
any  meaningful  way  at  the  Federal  level 
(see  section  III.C.  of  this  preamble). 

States  can  choose  to  phase  In  release 
detection  based  on  a  class  approach 
without  losing  the  ability  to  receive 
state  program  approval  (see  $  281.33}  if 
they  complete  a  phase-in  of  release 
detection  at  all  existing  tanks  within  5 
years  and  pressurized  piping  in  2  years. 

EPA's  information  on  the  causes  of 
release  clearly  indicates  that 
pressurized  piping  represents  a  major 
source  of  uncontrolled  releases.  None  of 
the  requirements  for  existing  systems  in 
the  proposed  rule  addressed  the  threat 
of  catastrophic  releases  from 
pressurized  piping.  Consequently,  in  the 
supplemental  notice  (52  FR  48638),  the 
Agency  requested  comment  on  the  idea 
of  requiring  existing  systems  to  retrofit 
line  leak  detectors  on  pressurized 
piping.  Commenters  generally  felt  that  it 
was  appropriate  to  require  such  a 
retrofit  and  recommended  a  variety  of 
phase-in  schedules.  EPA  agrees  with 
commenters  who  recommended  a  short 
phase-in  schedule  because  this  piping  is 
a  significant  environmental  hazard, 
retrofitting  line  leak  detectors  is 
relatively  easy  and  inexpensive,  the 
devices  are  highly  effective  (see  section 
IV.D.2.e.l.  of  the  preamble),  and  many 
systems  are  already  equipped  with  the 
devices.  Consequendy,  the  final  rule 
requires  that  existing  pressurized  piping 
meet  the  same  standards  as  new  piping 
2  years  after  the  elective  date  of  the 
rule  (see  section  IVJ3.2.b.2.  of  the 
preamble  for  piping  requirements). 

(8)  Closure  if  Release  Detection  Is  Not 
Installed  (280.40(d)).  In  the  proposed 
rule,  EPA  required  closure  of  an  existing 


Federal  Register  /  Vol.  53,  No.  185  /  Friday,  September  23,  1988  /  Rules  and  Regulations  37147 


UST  system  if  a  method  of  release 
detection  was  not  installed  by  the  end  of 
the  specified  phase-in  period.  Most 
existing  USTs  are  not  protected  from 
corrosion  and,  thus,  are  likely  to  corrode 
and  eventually  leak.  The  selected  phase- 
in  schedule  discussed  above  is 
considered  the  maximum  time  that  these 
systems  should  be  allowed  to  operate 
without  release  detection.  Therefore,  the 
final  rule  continues  to  require  that  UST 
systems  be  closed  if  release  detection 
cannot  be  retrofitted  or  applied  by  the 
phase-in  date. 

One  commenter  noted  that  the  closure 
procedures  of  the  proposed  rule  required 
a  site  assessment  of  the  excavation  zone 
before  closure,  the  results  of  which 
might  delay  closure  beyond  the 
allowable  time  frame.  Although  the 
Agency  recognizes  that  closure  can  be  a 
time-consuming  process,  it  should  not 
require  any  more  time  than  the  selection 
and  installation  of  release  detection 
equipment.  The  final  rule  requires  that, 
by  the  phase-in  date,  the  owner  must 
remove  the  tank  or  fill  it  with  inert 
material  and  complete  the  site 
assessment.  Should  a  release  be 
discovered,  responding  to  the  findings  of 
the  site  assessment  is  part  of  corrective 
action  and  need  not  be  completed  by  the 
phase-in  deadline.  Owners  and 
operators  are  expected  to  plan  ahead  to 
ensure  that  they  complete  installation  of 
release  detection  or  the  closure 
procedures  by  the  specified  date.  This 
will  allow  the  implementing  agency  to 
ensure  compliance  with  both 
requirements  with  a  single  inspection. 
For  these  reasons,  EPA  has  retained  in 
the  final  rule  the  provision  to  complete 
closure  by  the  end  of  the  phase-in 
period. 

(9)  Other  Changes.  One  of  the  general 
requirements  in  the  proposed  rule 
required  a  site  assessment  prior  to  the 
installation  of  any  external  leak 
detection  system  to  ensure  compliance 
with  the  performance  standards  for  the 
particular  method  used.  To  clarify  that 
the  site  assessment  is  intended  to 
include  only  an  analysis  of  selected 
factors  within  or  beneath  the  excavation 
zone,  the  general  requirement  has  been 
deleted,  and  the  only  assessment 
requirements  are  contained  in  §  280.43 
(e)(6)  and  (f)(7)  of  the  final  rule.  These 
changes  are  discussed  below. 

The  importance  of  a  site  assessment 
in  correctly  selecting  and  applying  an 
external  method  was  discussed  in  the 
proposal  preamble  (52  FR 12720-12722). 


Although  numerous  factors  were  listed 
in  the  proposal  preamble  concerning  a 
site  assessment,  EPA  stressed  that  the 
assessment  should,  at  a  minimum, 
ensure  compliance  with  the  method- 
specific  restrictions  in  the  proposed  rule. 
EPA  requested  comment  on  the  proposal 
to  include  these  or  other  site  variables 
in  the  assessment  requirement.  Some 
commenters  stated  their  belief  that  a 
complete  site  assessment  is  too 
extensive  a  technique  to  be  required  for 
demonstrating  the  performance  of 
external  release  detection  and  does  not 
provide  much  useful  information 
because  conditions  at  the  site  change 
constantly.  Most  commenters,  however, 
agreed  that  a  site  assessment  is 
appropriate  before  installation  of 
external  release  detection  systems.  In 
fact,  these  commenters  wanted  to 
extend  this  provision  by  requiring  site 
assessments  for  all  release  detection 
methods,  thereby  requiring  a  quick 
national  survey  of  all  UST  site 
conditions.  Others  suggested  at  least 
requiring  a  site  assessment  periodically 
at  all  USTs. 

The  Agency  continues  to  believe  that 
site  assessment  of  the  excavation  zone 
is  necessary  to  ensme  the  reliability  of 
external  methods.  The  Agency  also 
agrees  with  comments  stating  that  the 
site  assessment  requires  no  more 
information  beyond  checking  a  site  for 
compliance  with  the  restrictions  on  the 
methods.  Conditions  in  and  below  the 
excavation  zone  must  be  known  before 
an  external  method  is  selected  or 
installed  because  inappropriate 
excavation  conditions  can  render  some 
external  methods  ineffective.  Internal 
methods  are  not  typically  affected  by 
site  conditions,  and  those  methods  that 
are  affected  (e.g.,  water  table  level  can 
affect  tightness  tests)  can  account  for 
these  conditions  without  performing  a 
site  assessment.  The  major  factors 
determining  the  effectiveness  of  ground- 
water  and  vapor  monitoring  were 
included  in  the  method-speciHc 
performance  requirements  in  the 
proposed  rule,  and,  for  most  sites,  an 
adequate  assessment  will  require 
evaluation  of  only  those  factors. 

The  Agency  decided  against  requiring 
a  more  extensive,  more  frequent,  or  a 
more  widely  applied  site  assessment 
because  of  the  unnecessary  burden  it 
would  place  on  implementing  agencies 
and  the  possible  delays  in  release 
detection  compliance  it  would  cause. 
The  Agency  believes  that  the  greatest 


benefit  for  existing  systems,  short  of 
upgrade  or  replacement,  will  be 
obtained  by  conducting  release 
detection  as  quickly  as  possible.  The 
site  assessment  for  certain  external 
methods  is  retained  in  the  Hnal  rule  in 
§  280.43  (e)(6)  and  (f)(7)  because  EPA 
believes  it  is  important  to  ensure  that 
these  methods  work  properly.  The  site 
assessment  is  not  intended  to  be  a 
general  search  for  contamination  at  the 
site.  Any  contamination  found,  however, 
must  be  reported,  and  the  owner  and 
operator  must  comply  with  the 
corrective  action  requirements  of 
Subpart  F.  A  more  detailed  search  for 
contamination  is  required  when  tanks 
close  under  Subpart  G. 

h.  Requirements  for  Petroleum  UST 
Systems  (§  280.41).  (1)  Requirements  for 
Petroleum  Tanks  (§  280.41(a)) — (a) 
Overview.  The  proposed  rule  offered  a 
variety  of  release  detection  methods  for 
petroleum  UST  systems.  New  or  existing 
UST  systems  could  perform  accurate 
monthly  monitoring  using  automatic 
tank  gauges,  vapor  monitors,  ground- 
water  monitors,  interstitial  monitors,  or 
other  methods  approved  by  the 
implementing  agency.  The  proposal 
allowed  two  exceptions  to  the  monthly 
monitoring  requirement.  First,  when 
combined  with  monthly  inventory 
control,  tank  tightness  tests  could  be 
performed  semiannually  at  new  UST 
systems.  The  proposal  allowed 
semiannual  tightness  testing  and 
inventory  reconciliation  for  new  tanks 
because  the  combination  was  believed 
to  be  as  accurate  as  monthly  monitoring. 
Second,  when  combined  with  monthly 
inventory  control,  tank  tightness  tests 
could  be  performed  less  frequently  at 
existing  USTs  during  the  10-year 
upgrade  period  (every  3  years  for  bare 
steel  systems  or  every  5  years  for 
protected  tanks).  Less  infrequent  tank 
tests  for  existing  USTs  were  permitted 
during  the  phase-in  period  because  the 
Agency  believed  the  release  detection 
industry  lacked  the  capacity  to  perform 
monthly  monitoring  at  all  existing  tanks 
in  3  to  5  years. 

The  use  of  monthly  monitoring 
methods  has  been  retained  as  an  option 
for  all  petroleum  UST  systems  in  the 
hnal  rule.  The  final  rule  also  contains 
two  exceptions  for  tightness  testing 
similar  to  those  in  the  proposal.  An 
overview  of  the  release  detection 
requirements  is  presented  in  Figure  4. 
During  the  10-year  upgrade  period  at 


37148  Federal  Register  /  Voi.  53,  No.  185  /  Friday,  September  23,  1988  /  Rules  and  Regulations 


existing  tanks  that  are  not  adequatdy 
protected  from  corrosion  and  lack  spill 
and  overfill  equipment,  the  rule  now 
requires  either  (1)  annual  tank  tests  and 
monthly  invent^  controls,  or  (2) 
monthly  monitcmng.  Tanks  that  meet  the 
standards  for  new  or  upgraded  tanks  are 
required  either  (1)  to  conduct  tank  tests 
every  5  years  combined  with  monthly 
inventory  controls  for  a  10-year  period 
following  the  date  of  installation  or 
upgrade  or  until  1996,  whichever  is  later,  ' 
or  (2)  to  conduct  monthly  monitoring. 

Also,  in  both  cases,  by  the  end  of  the  10- 
year  period,  these  USTs  must  be  using 
an  approved  monthly  monitoring 
method. 


BIU.ING  CODE  6S60-50-M 
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(b)  Monthly  monitoring.  In  the 
proposal  preamble,  EPA  discussed  a 
variety  of  possible  release  detection 
strategies  ranging  from  continuous 
monitoring  to  an  infrequent  “check"  of 
the  tank  system  (52  FR 12676-12677). 
“Frequent-to-continuous”  detection 
methods  were  proposed  by  the  Agency 
because  more  frequent  sampling 
improves  the  chances  of  finding  leaks 
and  limits  the  length  of  time  over  which 
leaks  can  progress  unchecked.  As  a 
result,  the  proposal  required  tanks  to  be 
monitored  at  least  monthly  unless  the 
owner  or  operator  chose  an  option  that 
included  less  frequent  tank  ti^tness 
testing  in  combination  with  monthly 
inventory  control.  (Monthly  inventory 
control  does  not  by  itself  meet  the 
requirements  for  “monthly”  monitoring 
and  must  be  combined  with  periodic 
tightness  testing.) 

Commenters  were  divided  over 
whether  monthly  monitoring  provides 
adequate  environmental  protection  and 
whether  it  was  unduly  burdensome.  EPA 
continues  to  believe  that  the  monthly 
monitoring  frequency  offers  effective 
environmental  protection.  Moreover, 
checking  the  release  detection 
equipment  once  a  month  is  not  difficult 
or  expensive,  according  to  several 
commenters  and  Agency  research.  More 
frequent  monitoring  would  necessitate 
the  use  of  continuous  monitors,  which 
are  not  needed  at  all  sites  and  which 
may  be  less  effective  at  some  sites. 

Thus,  the  final  rule  (§  280.41(a))  requires 
monthly  monitoring  as  a  baseline  for  all 
new  and  existing  petroleum  UST 
systems. 

(c)  Tank  Tightness  Testing  and 
Inventory  Control  (§ 280.41(a)(2)).  In  the 
preamble  to  the  proposal,  ^A  noted 
practical  problems  with  conducting 
monthly  monitoring  at  all  existing  tanks 
over  the  proposed  phase-in  period. 

These  methods  have  not  been  practiced 
on  a  mass  scale  in  the  past,  and  the 
Agency  expressed  the  concern  that  the 
industry  did  not  have  sufflcient  capacity 
to  capably  install  monthly  monitoring  at 
1.4  million  USTs  in  5  years.  Because 
tank  tightness  testing  and  inventory 
control  are  commonly  used  as  effective 
release  detection  methods  not  requiring 
the  installation  of  peimanent  equipment, 
EPA  allowed  these  methods  as  options 
for  existing  USTs  during  the  10-year 
phase-in  period  for  upgrading  (see 
section  IV.D.2.b.l). 

The  large  number  of  existing  systems 
to  be  tested  and  the  limited  industry 
capacity  caused  the  Agency  to  propose 
less  frequent  tank  testing  for  existing 
systems  than  for  new  systems:  every  3 
years  at  unprotected  existing  systems 
and  every  5  years  at  protected  existing 


systems.  The  proposed  frequencies  were 
selected  in  recognition  of  the  differing 
probability  of  releases  at  unprotected 
and  protected  UST  systems.  For  new 
tanks,  the  proposal  allowed  monthly 
inventory  control  combined  with 
semiannual  tightness  testing  because  the 
combination  was  believed  to  be  as 
effective  as  monthly  monitoring  using 
the  other  approved  methods. 

Many  commenters  were  concerned 
about  the  use  of  tank  tightness  testing 
and  inventory  control  as  an  alternative 
to  the  monthly  monitoring  requirements. 
Commenters  particularly  questioned  the 
appropriateness  of  more  frequent 
monitoring  being  proposed  for  new 
tanks  than  for  existing  unprotected 
tanks.  Although  there  was  a  variety  of 
opinions  on  what  the  proper  frequencies 
were,  commenters  tmiformly  felt  that 
new  tanks  were  less  likely  to  leak  and 
should  be  monitored  less  often  than 
existing  tanks.  The  new  information 
presented  in  the  “Causes  of  Release 
Study”  corroborates  these  concerns  that 
the  most  serious  environmental  threat  is 
posed  by  older,  unprotected  steel  tanks 
(see  section  ILF.  of  the  preamble). 
Available  evidence  demonstrates  that 
new  or  upgraded  tanks  are  extremely 
unlikely  to  leak  over  their  normal 
operational  lifetimes  especially  within 
10  years  of  installation  or  upgrade.  EPA 
solicited  comments  on  this  issue  and 
this  new  information  in  the 
supplemental  notice  published 
December  23, 1987  (52  FR  48641-48642). 
Most  commenters  agreed  with  the 
Agency’s  conclusions  on  these  matters, 
which  are  reflected  in  the  final  rule. 

The  Agency  continues  to  believe  that 
monthly  monitoring  cannot  be  installed 
on  all  UST  systems  within  5  years  and 
that  allowing  tightness  testing  combined 
with  inventory  control  will  ensure  that 
release  detection  can  be  provided  to  all 
existing  USTs  as  soon  as  possible. 

During  the  phase-in  period,  EPA 
believes  that  priority  should  be  given  to 
requiring  application  of  available 
release  detection  resources  to  older  bare 
steel  systems.  Accordingly,  in 
§  280.41(a)(2),  the  final  rule  requires  that 
if  owners  and  operators  of  existing 
unprotected  UST  systems  choose 
tightness  testing,  it  must  be  performed 
yearly  rather  than  every  3  years  as 
proposed.  Existing  protected  systems 
(with  spill  and  overfill  prevention 
equipment)  are  required  to  be  tested 
every  5  years  during  the  10-year 
upgrading  period,  the  same  as  proposed. 
Because  extremely  few  new  or  upgraded 
tanks  are  expected  to  leak  during  the 
first  10  years  of  their  operational  life, 
under  the  final  rule  (§  280.41(a)(1)),  these 
tanks  may  also  conduct  tightness  testing 


every  5  years.  This  approach  has  the 
advantage  of  encouraging  upgrade  or 
replacement  of  unprotected  tanks  before 
the  end  of  the  phase-in  period,  resulting 
in  improved  environmental  protection. 

At  the  end  of  the  10-year  upgrading 
period  or  at  the  end  of  the  10-year 
operational  life  of  new  or  upgraded 
systems,  these  tanks  must  be  equipped 
with  a  monthly  monitoring  method. 

The  proposed  rule  required  tank 
tightness  testing  to  be  combined  with 
inventory  control  (or  another  method  of 
equivalent  performance)  for  several 
reasons.  Frequent  tank  tightness  testing 
is  not  practical  because  it  requires 
extensive  preparation,  including  a 
shutdown  of  operations.  It  is,  however,  a 
sensitive  method  that  provides  very 
accurate  results.  Manual  inventory 
control  is  less  sensitive  but  can  provide 
nearly  continuous  (daily)  release 
detection  that  can  reliably  detect  larger 
releases.  The  rule  proposed  the 
combination  of  the  two  techniques  to 
compensate  for  each  component’s 
disadvantages.  Several  commenters  on 
the  proposed  rule  viewed  the 
combination  of  techniques  as  redundant 
and  stated  that  each  method  is  adequate 
on  its  own.  Other  commenters  agreed 
that,  separately,  each  of  these 
techniques  would  be  an  inadequate 
release  detection  method. 

The  Agency  evaluated  different 
approaches  to  tank  tightness  testing  and 
inventory  control  since  the  proposal 
(Notice  of  Availability;  53  FR  10403). 

The  results  of  the  studies,  which  are 
discussed  in  more  detail  in  the  preamble 
section  on  these  methods,  confirm  that 
monthly  inventory  control  is  effective  at 
reliably  detecting  larger  leaks  (about  1 
gallon  per  hour)  and  that  tank  testing 
can  reliably  detect  much  smaller  leaks 
(0.1  gallon  per  hour).  This  research  and 
information  submitted  by  commenters 
convinced  EPA  to  retain  the 
combination  of  infrequent  tank  testing 
and  monthly  inventory  control  in  the 
final  rule  as  an  exception  to  monthly 
monitoring  in  certain  situations. 

The  proposed  semiannual  tightness 
testing  and  inventory  control  for  new 
USTs  has  been  deleted  from  the  final 
rule,  because  the  Agency  does  not 
believe  that  the  combination  is  as 
effective  as  the  other  monitoring 
methods.  The  Agency  continues  to 
believe  that  monthly  monitoring  is 
necessary  to  protect  human  health  and 
the  environment;  less  frequent 
monitoring  is  allowed  only  as  an  interim 
measure.  Currently,  conducting  monthly 
tank  tightness  testing  is  not  a  practical 
or  economical  method.  Tank  testing 
methods  may  be  developed  in  the  future, 
however,  that  can  be  performed  on  a 
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monthly  basis  to  detect  leaks  of  0^ 
gallon  per  hour.  The  final  rule  allows  the 
use  of  this  method  without  inventory 
control  once  the  method  is  proven  to 
meet  the  performance  standard  in  the 
section  on  other  methods  (§  280.43(h]). 

(d)  Manual  Tank  Gauging 
(§  280.41(a)(3)).  In  addition  to  the  other 
release  detection  methods  in  the 
proposed  rule,  the  final  rule  also 
includes  manual  tank  gauging.  The 
Agency  requested  comment  on  the  use 
of  this  method  in  the  supplement  to  the 
proposed  rule  (52  FR  48641),  citing  a 
study  submitted  by  a  commenter  on  the 
proposal  showing  that  this  method  was 
effective  for  used  oil  tanks.  EPA 
conducted  an  analysis  of  this  study 
(Notice  of  Availability;  53  FR  10403]  and 
found  that  weekly  tank  gauging  can 
detect  0.2  gallon  per  hour  leaks  with  a 
PD  of  95  percent  and  a  PFA  of  5  percent 
for  tanks  smaller  than  550  gallons. 

Because  it  provides  the  same  level  of 
protection  as  other  monthly  monitoring 
methods,  the  Rnal  rule  allows  use  of  this 
method  for  any  tank  with  nominal 
capacity  of  550  gallons  or  less.  Detailed 
discussion  of  research  and  comments  on 
the  inclusion  of  this  method  is  provided 
in  Section  IV,D.2.d.(2).  of  today’s 
preamble. 


(2)  Requirements  for  Petroleum  Piping 
(§  280.41(b)). — (a)  Overview.  The 
proposed  regulation  required  that  each 
release  detection  method  chosen  for  the 
tank  also  detect  releases  from  the 
piping.  In  addition,  new  pressurized 
piping  was  required  to  have  equipment 
capable  of  detecting  and  shutting  off  a 
release  of  at  least  2  gallons  per  hour 
unless  the  piping  had  continuous  or 
interstitial  monitoring.  Suction  piping 
that  meets  certain  minimum  design 
speciHcations  was  exempt  from  these 
release  detection  requirements. 

Commenters  agreed  that  pressurized 
piping  was  allowable  but  that  additional 
release  detection  requirements  were 
necessary.  Some  commenters  had 
reservations  about  automatic  shutoff 
devices  and  flow  restrictors  and 
recommended  backup  release  detection 
or  double-walled  piping.  New 
information  acquired  by  the  Agency 
since  proposal  on  causes  of  release 
indicates  that  pressurized  piping,  along 
with  spills  and  overfills,  is  the  major 
source  of  releases,  particularly  large- 
volume  catastrophic  releases  (see 
section  ILF.  of  this  preamble).  Because 
of  this  new  information,  the  Agency 
requested  additional  comment  on 
release  detection  issues  related  to 


underground  piping  in  the  supplemental 
Federal  Register  notice  published 
December  23, 1987  (52  FR  48641-48642). 

The  final  rule  has  been  revised  to 
reflect  the  importance  of  preventing  and 
rapidly  detecting  piping  releases  by 
including  additional  release  detection 
requirements  for  pressurized  piping  and 
further  encouraging  the  use  of  suction 
systems.  Figure  5  summarizes  the 
requirements  for  petroleum  piping. 
Pressurized  piping  must  have  a  release 
detection  device  that  monitors  the  line 
at  least  hourly  and  automatically  shuts 
off  or  restricts  product  flow  or  sounds 
an  alarm  when  there  is  an  indication  of 
a  leak.  The  owner  and  operator  must 
also  conduct  either  monthly  monitoring 
or  an  aimual  line  tightness  test.  The 
monthly  monitoring  may  include  vapor 
monitoring,  ground-water  monitoring, 
interstitial  monitoring,  or  other  methods 
that  meet  the  performance  standard  or 
are  approved  by  the  implementing 
agency.  The  performance  standards  for 
the  piping  release  detection  methods  are 
contained  in  a  separate  section  of  the 
rule  (§  280.44)  and  are  discussed  in 
section  IV.D.2.e.  below. 

BILUNG  CODE  6560-50-M 
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^  American  ;  The  delivery  line  has  at  least  one  check  valve  (sometimes 
called  a  footviave)  located  away  from  the  dispenser,  usually 
near  the  tank. 


*  European  :  The  delivery  line  is  intrinsically  safe  because  it  is  sloped  to 

drain  back  into  the  tank  and  there  is  only  one  check  valve  on  the 
line  next  to  the  dispenser  unit. 


BILUNO  CODE  6S60-50-C 


Figure  5 
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The  Agency  notes  that  one  release 
detection  method  can  be  used  as  the 
sole  method  if  it  can  meet  both  the 
hourly  release  detection  requirement 
and  the  annual  or  monthly  release 
detection  requirements.  For  example, 
double-walled  piping  with  continuous 
interstitial  monitoring  that  meets  the 
performance  standard  continues  to  be 
an  acceptable  option  for  pressurized 
piping  and  would  not  require  shutoffs, 
restrictors,  or  tightness  tests.  The  system 
must  be  equipped,  however,  with  an 
alarm  that  will  indicate  when  a  release 
into  the  interstitial  space  has  begun. 

Suction  piping  systems  meeting  the 
“no  leak"  criteria  described  below  in 
subsection  (c)  continue  to  be  exempt 
from  release  detection.  Other  suction 
systems  must  operate  with  monthly 
release  detection  or  a  line  tightness  test 
every  3  years. 

(b)  Requirements  for  Pressurized 
Piping  (§  280.41(b)(1)).  As  discussed  in 
the  proposal  preamble  (52  FR 12743- 
12745),  the  Agency  was  concerned  that 
pressurized  piping,  which  uses  a  pump 
in  the  tank  to  force  product  through  the 
line  to  the  dispenser,  could  result  in 
large  volumes  of  product  being  quickly 
released  to  the  environment  through  a 
hole  or  crack.  In  contrast,  suction  piping 
appears  to  be  intrinsically  much  safer 
because  product  is  transferred  at  less 
than  atmospheric  pressure  by  a  pump 
near  the  dispenser  drawing  product  from 
the  tank  by  suction,  and  failures  will 
result  in  air  or  ground  water  flowing  into 
the  pipe  rather  than  product  being 
released  during  operation.  The  Agency 
considered  not  allowing  pressurized 
piping  at  new  installations  but  its 
widespread  use,  the  availability  of 
release  detection  technology  (see 
discussion  below),  and  some  of  the 
operational  limitations  of  suction  piping 
persuaded  EPA  to  include  it  in  the 
proposed  rule. 

Commenters  agreed  with  EPA’s 
position  that  pressurized  piping  could 
result  in  large-volume  releases  in  the 
absence  of  release  detection  but  felt  that 
pressurized  piping  with  release 
detection  should  be  allowed  in  the  final 
rule.  They  noted  that  pressurized  piping 
is  widely  used,  economical,  efflcient, 
dependable,  and  not  susceptible  to 
vapor  lock.  Commenters  also  noted  that 
suction  piping  is  more  expensive  to 
operate  and  requires  longer  times  to 
dispense  product  and  that  its  use  is 
restricted  by  elevation  above  sea  level, 
height  differences  between  storage  and 
delivery,  flow  rate,  temperature,  and 
length  of  horizontal  piping.  The  Agency 
has  continued  to  allow  the  use  of  both 
suction  and  pressurized  piping  in  the 


final  rule  subject  to  the  requirements 
discussed  below. 

•  Immediate  Detection  of  Large  Leaks 
(§280.41(b)(l)(i)). 

At  proposal,  data  received  from  state 
agencies  indicated  that  piping  was 
involved  in  20  to  35  percent  of  all 
releases.  Pressurized  piping  was  also 
identified  as  the  most  common 
petroleum  dispensing  system  at  new 
installations.  Documented  cases  raised 
the  possibility  of  sudden  large  releases 
from  these  systems.  These  factors  led 
the  Agency  to  conclude  that  additional 
release  detection  was  required  for 
pressurized  piping  so  that  large-volume 
releases  could  be  stopped  as  quickly  as 
possible.  The  monthly  monitoring 
frequency  required  for  the  tank  was 
considered  inadequate  given  the 
potential  environmental  damage  due  to 
a  release  from  pressurized  piping.  At 
proposal,  piping  pressure  sensing 
methods  were  commercially  available 
that  manufacturers  claimed  could  detect 
and  shut  off  a  release  of  at  least  2  gal/hr 
from  pressurized  piping.  Although  the 
performance  of  these  devices  had  not 
been  evaluated,  the  magnitude  of  the 
problem  and  the  availability  of  control 
technology  caused  the  Agency  to  require 
shutoff  devices  in  the  proposed  rule.  The 
proposal  preamble  requested 
information  on  the  field  performance  of 
pressurized  piping  release  detectors  (52 
FR  12744). 

A  variety  of  approaches  are  available 
to  rapidly  detect  large  leaks  in 
pressurized  lines.  Two  main  types  of 
continuous  in-line  release  detection 
devices  are  commercially  available  for 
pressurized  piping:  Flow  restrictors  and 
flow  shutoff  devices.  Both  devices  react 
to  pressure  behavior  in  the  line.  A  flow 
restrictor  monitors  the  increase  in  line 
pressure  after  the  dispenser  is  turned  on. 
If  there  is  a  leak  in  the  line  preventing 
the  line  from  reaching  operating 
pressure,  the  restrictor  allows  a  limited 
flow  of  product  through  the  line  to  the 
dispenser,  and  thereby  signals  a  leak  to 
the  operator.  An  automatic  shutofi 
device  monitors  pressure  changes  during 
periods  when  the  dispenser  is  off.  If  the 
line  pressure  drops  enough  to  indicate  a 
leak,  the  pump  turbine  is  shut  off,  and 
no  product  can  be  dispensed.  In  addition 
to  in-line  detectors,  continuous 
interstitial,  vapor  or  ground-water 
monitors  may  also  give  rapid  reliable 
warning  when  a  leak  occurs. 

Commenters  generally  agreed  with  the 
need  for  pressurized  piping  release 
detection  that  was  conducted  more 
frequently  than  monthly.  Many  felt  that 
only  flow  restrictors  should  be  required 
because  they  are  widely  available  and 
have  proven  performance.  Based  on 


information  from  UST  installers  and  on 
causes-of-release  data,  flow  restrictors 
operating  at  a  3  gallon  per  hour 
detection  limit  will  eliminate  80  to  95 
percent  of  the  volume  of  releases 
occurring  from  piping.  These  devices 
have  been  in  use  for  years  and  can  be 
immediately  installed  at  a  large  number 
of  existing  or  new  UST  installations. 

The  Agency  recognizes  that  other 
methods  of  fi'equent  piping  detection 
can  achieve  the  same  level  of 
performance  as  flow  restrictors, 
however.  The  proposed  rule  allowed 
interstitial  monitoring  or  continuous 
ground-water  or  vapor  monitoring 
instead  of  automatic  shutoff  devices  but 
did  not  include  a  performance  standard 
for  these  methods.  Research  conducted 
since  the  proposal  (Notice  of 
Availability;  53  FR  10403)  shows  that 
under  certain  circumstances  ground- 
water  monitoring  will  not  allow 
immediate  detection  of  a  release.  To 
ensure  an  equivalent  minimum  level  of 
protection  against  catastrophic 
pressurized  piping  releases,  the  final 
rule  includes  the  requirement  that  all 
pressurized  piping  have  automatic  line 
leak  detectors  that  provide  warning  of  3 
gallon  per  hour  releases  within  an  hour. 
EPA  expects  that  this  requirement  can 
be  met  using  flow  restrictors,  automatic 
shutoff  devices,  continuous  interstitial 
monitors,  and  some  continuous  vapor 
monitors.  Continuous  ground-water 
monitoring  may  also  meet  this 
requirement  under  certain  site 
conditions  (e.g.,  shallow  water  table). 
EPA  expects  Aat  some  of  these  devices 
will  be  sufficiently  sensitive  to  meet  the 
additional  monitoring  requirements 
discussed  below.  If  a  device  meets  both 
standards,  no  additional  monitoring  is 
required.  A  detailed  discussion  of  the 
performance  of  these  systems  is 
contained  in  section  rV.D.2.c.  of  today’s 
preamble. 

•  Additional  Monitoring  for  Smaller 
Leaks  (§  280.41(b)(l)(ii)). 

Commenters  suggested  the  use  of 
inventory  control  or  line  tightness 
testing  in  conjunction  with  flow 
restrictors,  shutoff  devices,  or 
continuous  monitors.  The  new  causes- 
of-release  information  acquired  since 
proposal  shows  even  more  strongly  that 
piping  is  a  major  source  of  leaks  firom 
UST  systems.  Because  of  the  importance 
of  controlling  pressurized  piping 
releases,  EPA  agrees  that  additional 
release  detection  beyond  the  immediate 
detection  discussed  above  is  necessary. 
Flow  restrictors  may  not  detect  small 
releases,  so  additional  monitoring  is 
necessary  to  detect  these  releases. 
Therefore,  the  final  rule  has  been 
revised  to  require  an  annual  line 
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tightness  test  or  monthly  monitoring 
using  one  of  the  accepted  methods  for 
tank  monitoring.  Line  tightness  testing  is 
more  sensitive  than  the  other  methods 
(see  section  IVJ3.2.e.  below)  and  so  can 
be  conducted  less  frequently  for 
equivalent  protection.  Further,  because 
of  the  problems  cited  by  commenters 
with  the  reliability  of  flow  restrictors 
and  the  ability  of  operators  to  override 
them,  the  final  rule  also  requires  that  the 
operation  of  the  line  leak  detector  be 
checked  annually  in  accordance  with 
manufacturer's  requirements.  This 
system  of  checks  will  limit  the 
likelihood  that  pressurized  piping  will 
release  large  volumes  sudderdy.  This 
approach,  coupled  with  requirements  for 
corrosion  protection  and  careful 
installation  and  testing  of  piping  (which 
will  significantly  lower  the  incidence  of 
piping  releases  over  time),  will  protect 
human  health  and  the  environment 
•  Secondary  Containment  for  Piping. 
Some  commenters  recommended  that 
secondary  containment  with  interstitial 
monitoring  be  required  for  all 
pressurized  lines.  The  Agency  feels, 
however,  that  the  release  detection 
options  described  above  for  single- 
walled  pipes  are  protective  of  human 
health  and  the  environment  and  that  the 
additional  stringency  gained  by  double- 
walled  pipes  does  not  need  to  be 
required  EPA  also  notes  that 
secondarily  contained  piping  is  a 
relatively  new  technology  that  would 
require  significant  new  training  of 
installers  to  “de-bug"  the  applications  of 
this  technology  for  widespread  use.  In 
any  event,  the  monthly  or  annual  tests 
will  detect  the  small  slow  leaks  from 
piping  while  the  shutoffs  or  restrictors 
will  detect  the  large  releases.  ^A 
agrees  that  secondary  contaiiunmit  for 
piping  is  environmentally  protective, 
and  owners  and  operators  may  choose 
to  install  continuous  interstitial  monitors 
which  meet  the  above  standards. 

(c)  Requirements  for  Suction  Piping 
(§  280.41(b)(2)).  In  t^  proposed  rule,  all 
release  detection  requirements  were 
waived  for  suction  piping  that  meets  six 
design  and  operating  standards 
concerning  pressure,  slope,  run  of  the 
piping  system,  and  use  of  properly 
located  chedc  valves.  This  piping  design, 
common  in  Europe,  ensures  that  little,  if 
any,  product  «vill  be  released  if  a  break 
in  the  line  occurs.  The  Agency  also  felt 
that  this  exemption  would  encourage  the 
use  of  suction  piping  over  pressurized 
piping  wherever  possible,  which  is 
desirable  because  suction  systems  are 
less  likely  to  leak  than  pressurized 
systems.  Suction  systems  which  do  not 
meet  the  criteria  for  exemption  were 
required  to  be  monitored  in  the  same 


marmer  as  the  tank,  because  the  Agency 
believed  small,  continuing  releases  were 
possible  from  these  systems.  Changes  in 
the  requirements  for  both  exempt  aiid 
non-exempt  systems  are  discussed 
below. 

•  Design  Criteria  Revised. 

The  proposed  rule  contained  design 
criteria  for  exempt  suction  systems 
concerning  the  number  and  placement  of 
check  valves  and  the  slope  of  the  piping 
because  small  releases  can  occur  in  an 
improperly  designed  or  installed  system. 
Two  of  these  criteria  have  been  deleted 
and  one  criterion  has  been  added  in  the 
final  rule.  First,  commenters  noted  that 
the  2-percent  slope  mandated  in  the 
proposed  rule  is  difficult  to  meet  using 
current  design  practices,  and  the  API 
and  PEI  codes  of  practice  recommend  a 
2-percent  slope.  Commenters  also  noted 
that  a  2-percent  slope  decreases  the 
maximum  distance  between  the  tank 
and  the  pump,  thus  limiting  station 
design.  In  the  final  rule,  therefore,  the 
specific  value  for  the  slope  has  been 
eliminated,  and  only  the  general 
requirement  has  been  retained  that  the 
slope  be  such  that  product  will  drain 
back  into  the  tank  when  suction  is 
released. 

Second,  the  proposed  rule  also 
required  that  suction  systems  have  only 
one  check  valve  as  close  to  the  pump  as 
possible  and  not  have  a  foot  valve. 

These  criteria  overlap,  however,  and  the 
foot  valve  restriction  has  been  deleted 
from  the  final  rule.  This  change  does  not 
weaken  the  final  rule  because  the 
requirement  for  only  one  check  valve 
near  the  pump  will  prevent  a  large 
volume  of  product  being  held  in  the 
portion  of  the  pipe  from  which  a  leak 
could  occur. 

Finally,  today’s  rule  contains  an 
additional  provision  that  exempt  suction 
systems  must  have  a  means  of  verifying 
compliance  with  the  design 
requirements.  In  the  preamble  to  the 
proposal,  the  Agency  noted  that  suction 
systems  in  West  Germany  are  equipped 
with  a  means  of  ensuring  that  the 
contents  of  the  line  are  under  less  than 
atmospheric  pressure  (52  FR  12745).  This 
serves  to  ensure  that  if  a  hole  in  the  line 
develops  the  liquid  drains  back  into  the 
tank  and  is  not  released  to  the 
environmoit  Although  the  Agency 
received  no  comments  directly  related 
to  this  issue,  commenters  did  note  that 
service  contractors  fieqoently  correct 
operaticMial  problems  with  suction 
systems  by  adding  additicmal  check 
valves  to  die  line.  An  inspector  could 
not  easily  discover  this  alteration  and 
the  system  could  begin  to  leak. 
Consequently,  the  Agency  decided  to 
require  that  exempt  suction  systems  be 


equipped  with  a  means  for  an  inspector 
to  readily  determine  that  the  system 
continues  to  meet  the  design 
requirements. 

•  Non-Exempt  Suction  Systems 

Under  the  proposed  rule,  American- 
design  suction  systems,  which 
commonly  have  a  check  valve  near  the 
tank  or  at  piping  unions,  were  required 
to  have  release  detection  conducted  as 
frequently  as  for  the  tank.  Commenters 
on  the  proposal  noted  that  eliminating 
check  valves  at  piping  unions  or  near 
the  tank  is  not  practical  in  some 
applications  and  requested  that  these 
systems  also  be  exempt  from  release 
detection  requirements.  The  causes  of 
release  information  acquired  by  EPA 
clearly  indicates  that  both  types  of 
suction  piping  are  dramatically  less 
likely  to  have  large  leaks  than 
pressurized  systems.  Based  on  this 
information,  EPA  requested  comment  on 
the  use  of  less  frequent  testing  (every  1 
or  3  years)  for  suction  systems  in  the 
supplement  to  the  proposed  rules  (52  FR 
48642).  Commenters  disagreed  on  an 
acceptable  testing  frequency  but 
generally  agreed  that  all  forms  of 
suction  line  pose  a  limited 
environmental  threat.  EPA  agrees  with 
commenters  who  noted  that  non-exen^)t 
suction  systems  can  have  small 
continuing  releases  under  some 
conditions  and,  therefore,  should  not  be 
exempt  ft'om  detection  requirements. 
Because  the  leaks  from  these  systems 
are  limited  and  will  usually  be  signaled 
by  operating  problems,  EPA  believes 
that  a  3-year  frequency,  in  conjunction 
with  required  prevention  measures,  is 
protective  of  human  health  and  the 
environment.  The  reduced  frequency  of 
testing  for  these  systems  should  further 
encourage  the  use  of  suction  systems 
over  pressurized  systems,  even  for 
applications  where  the  exempt  design 
requirements  are  impractical.  These 
incentives  add  to  the  environmental 
protection  provided  by  the  piping 
release  detection  standards. 

c.  Requirements  for  Hazardous 
Substance  UST  Systems  (§  280.42).  The 
proposed  rule  required  the  use  of 
secondary  barriers  with  interstitial 
monitoring  at  all  new  or  upgraded  UST 
systems  storing  hazardous  substances, 
unless  the  owner  and  operator  (1) 
Demonstrated  that  an  alternative 
method  of  release  detection  would 
accurately  and  reliably  detect  a  release 
of  the  hazardous  substance  from  the 
UST  system  and  (2)  obtained  approval 
to  use  another  method  from  the 
implementing  agency.  Also,  in  the 
proposal,  owners  and  operators  of 
existing  hazardous  substance  USTs 
were  allowed  during  the  10-year 
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upgrade  period  to  use  any  of  the 
methods  of  detection  allowed  for 
petroleum  USTs,  if  the  performance 
requirements  for  that  method  could  be 
met.  At  the  end  of  the  proposed  10-year 
upgrade  period,  owners  and  operators 
would  have  to  upgrade  or  replace  this 
release  detection  with  secondary 
containment  and  interstitial  monitoring 
unless  a  variance  was  approved. 

After  consideration  of  numerous 
public  comments  submitted  on  these 
issues  and  additional  research,  EPA 
continues  to  believe  that  release 
detection  and  corrective  action 
technologies  are  not  as  readily 
understood  or  widely  used  for  the  broad 
range  of  hazardous  substances  as  they 
are  for  petroleum.  EPA  believes  that 
secondary  containment  continues  to  be 
the  most  effective  demonstrated  method 
of  release  detection  for  new  UST 
systems  containing  hazardous 
substances.  Thus,  EPA  has  retained  the 
proposed  approach  in  the  final  rule  but 
has  revised  (1)  the  performance 
standards  for  the  secondary 
containment  and  (2)  the  procedures  for 
receiving  a  variance.  In  the  final  rule,  in 
applying  for  variance,  owners  and 
operators  of  new  or  upgraded  UST 
systems  must  provide  (in  addition  to  the 
demonstration  of  the  effectiveness  of  a 
release  detection  method)  information 
about  applicable  corrective  action 
technologies,  the  inherent  health  risks, 
the  chemical  and  physical  properties  of 
the  stored  substance,  and  any  relevant 
characteristics  of  the  particular  UST  site 
that  would  impact  a  future  clean-up. 
These  factors  will  be  used  by  the 
implementing  agency  to  guide  its 
decision  on  whether  to  allow  the 
alternate  release  detection  method  for 
the  hazardous  substance. 

(1)  Release  Detection  Requirements 
{§  280.42(a)  and  (b)).  Commenters  took  a 
variety  of  positions  regarding  the 
necessity  of  secondary  containment  for 
hazardous  substance  USTs.  Many  felt 
that  the  approach  in  the  proposal  was 
appropriate  while  others  thought  that 
specific  chemicals,  or  all  regulated 
substances,  should  be  treated  in  a 
manner  similar  to  petroleum.  Many  of 
these  arguments  centered  on  the 
similarities  or  differences  between 
certain  hazardous  substances  and 
components  of  petroleum.  Commenters 
also  disagreed  about  the  most  effective 
form  of  secondary  containment,  some 
favoring  double-walled  tanks,  and 
others  advocating  excavation  liners. 
Commenters  generally  were  opposed  to 
allowing  soils  as  an  excavation  liner 
due  to  the  difficulty  of  ensuring  that  the 
soils  were  properly  treated  and 
compacted. 


The  final  rule  has  retained  the 
proposed  secondary  containment 
requirement  for  new  and  upgraded 
hazardous  substance  UST  systems  with 
some  significant  revisions.  The  final 
secondary  containment  requirement  is 
based  on  both  technical  and 
implementation  considerations.  From 
the  technical  perspective,  secondary 
containment  is  believed  desirable 
because  it  ensures  that  all  hazardous 
substance  USTs  will  be  provided  with 
effective  detection  methods,  and,  if  a 
leak  occurs  from  the  primary 
containment  structure  into  the 
interstitial  space,  corrective  action  will 
be  simplified  because  it  is  very  unlikely 
to  impact  the  surrounding  environment. 
As  discussed  in  later  sections  of  today’s 
preamble,  EPA  has  extensive 
information  on  the  performance  of 
various  release  detection  methods  and 
corrective  action  technologies  already 
being  applied  to  petroleum  tanks.  (The 
Agency  allowed  single-walled  tanks  and 
release  detection  for  storage  of 
petroleum  substances  because  of  the 
detectability  of  these  substances  and  the 
belief  that  small  releases  could  be 
cleaned  up  relatively  easily.) 

Information  about  the  performance  of 
release  detection  and  corrective  action 
methods  for  hazardous  substances, 
however,  is  not  as  readily  available. 
Most  importantly,  there  is  very  limited 
field  experience  with  detection  methods 
for  hazardous  substance  tanks.  This  is 
made  more  significant  by  the  fact  that 
numerous  hazardous  substances  are 
more  toxic  than  petroleum  and  are  less 
likely  than  petroleum  to  be  detected  by 
smell  or  taste.  It  is  also  important  to 
note  that,  when  replacing  these 
hazardous  substance  tanks,  industry  has 
generally  chosen  to  put  them 
aboveground,  in  vaults,  or  in  double- 
walled  tanks.  This  lack  of  information 
and  experience  with  effective  single- 
walled  tank  strategies  for  hazardous 
substance  USTs  has  caused  the  Agency 
to  conclude  that  secondary  containment 
is  the  most  technically  prudent  approach 
to  protecting  human  health  and  the 
environment. 

In  today’s  final  rule,  the  Agency  has 
given  important  consideration  to  both 
technical  and  implementation  concerns. 
From  an  implementation  standpoint,  the 
secondary  containment  requirement  is 
considered  feasible  by  EPA  because 
there  are  significantly  fewer  hazardous 
substance  systems  subject  to  regulation 
than  there  are  petroleum  tanks.  In 
addition,  secondary  containment 
apprears  to  be  consistent  with  existing 
industry  practices  and  state  regulations 
for  storage  of  these  substances.  As 
noted  in  the  preamble  to  the  proposal. 


state  and  local  programs  have  adopted  a 
variety  of  requirements  for  hazardous 
substance  USTs  that  tend  to  emphasize 
secondary  containment.  In  addition, 
these  regulatory  programs  are  generally 
not  as  widespread  or  well  established 
as  petroleum  tank  programs,  which 
makes  adoption  of  the  secondary 
containment  standard  less  disruptive  to 
ongoing  implementation.  Although  EPA 
recognizes  that  some  hazardous 
substances  can  be  both  detected  and 
cleaned  up  as  easily  as  petroleum,  there 
are  many  chemicals  that  cannot,  and 
specific  criteria  for  distinguishing  them 
for  UST  release  detection  purposes  are 
difficult  to  establish,  especially  in  a  rule 
to  be  applied  nationwide.  Commenters 
did  not  provide  any  workable 
approaches  on  new  information  upon 
which  EPA  could  develop  such  criteria. 
Owners  and  operators  are  eligible  for  a 
variance  if  they  can  demonstrate  that 
effective  detection  and  cleanup 
technologies  exist  for  the  specific 
hazardous  substances  being  stored  (see 
the  next  section  of  the  preamble). 

The  specific  requirements  for 
secondary  containment  of  hazardous 
substance  UST  systems  have  been 
revised  based  on  public  comment  and 
new  information.  Many  commenters 
assumed  that  the  proposal’s  alternative 
for  secondary  containment  with 
interstitial  monitoring  required  full 
secondary  containment  that  would 
prevent  the  release  of  chemicals  to  the 
environment  even  in  the  event  of  a 
catastrophic  tank  failure.  The  proposal, 
however,  was  intended  only  to  ensure 
detection  of  releases  and  not  necessarily 
to  contain  them.  For  example,  it  allowed 
both  excavation  zone  liners  and  double- 
walled  tanks  that  did  not  have  360* 
coverage  of  the  inner  wall.  Based  on 
commenters’  concerns  and  the  preceding 
discussion,  the  final  rule  requires  for 
new  or  upgraded  UST  systems  storing 
hazardous  substances  that  the  outer 
barrier  be  capable  of  containing  a 
release  until  it  is  detected  and  cleaned 
up.  The  effect  of  this  requirement  is  to 
require  both  double-walled  tanks  and 
liners  to  completely  surround  the  inner 
tank  and  be  checked  for  releases  as 
frequently  as  necessary  to  prevent  the 
release  of  hazardous  substances  to  the 
environment  should  a  leak  occur.  This 
monitoring  would,  at  a  minimum,  need 
to  be  conducted  at  least  monthly. 

In  the  final  rule,  the  Agency  has  taken 
an  approach  that  is  based  on  the  one 
followed  for  hazardous  waste  tanks 
under  Subtitle  C  of  RCRA  (40  CFR  Parts 
264,  265;  Subpart }).  It  is  the  Agency’s 
belief  that  many  of  the  hazardous 
substances  covered  in  today’s  rule  have 
properties  that  are  very  similar  to  those 
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of  hazardous  waste.  Consequently,  both 
rules  require  that  a  leak  at  any  time 
during  t^  operational  life  of  the  facility 
will  be  contained  until  it  is  detected  and 
removed  from  the  containment  system. 
Because  there  are  significantly  more 
hazardous  substance  UST  systems  than 
hazardous  waste  tank  systems,  and 
because  Subtitle  I  UST  systems  are  not 
part  of  a  permitting  program,  the  Agency 
has  retained  the  performance-oriented 
approach  that  was  proposed.  (It  is  the 
same  general  approach  used  for 
petroleum  tanks.)  This  performance- 
oriented  monitoring  approach  is 
intended  to  provide  enough  flexibility  to 
control  the  greater  number  and  variety 
of  hazardous  substance  tanks,  without 
the  use  of  permits,  while  at  the  same 
time  providing  the  same  level  of 
protection  as  provided  by  the  tank 
requirements  under  Subtitle  C  of  RCRA. 

(2)  Variance  to  Release  Detection 
(§ 280.42(b)).  As  stated  in  the  proposal 
preamble.  ^A  recognizes  that 
secondary  barriers  with  interstitial 
monitoring  may  not  be  necessary  for  all 
hazardous  substance  UST  systems 
because  there  may  be  alternate  release 
detection  methods  that,  based  on  the 
tank  system  characteristics,  location, 
and  the  nature  of  the  substance  stored 
(52  FR 12741),  adequately  protect  human 
health  and  t^  environment  The 
Agency,  therefore,  proposed  to  allow  the 
use  of  other  release  detection  methods  if 
the  owner  or  operator  demonstrated  that 
an  alternate  method  reliably  detects  the 
release  of  the  hazardous  substance  fit>m 
the  UST  system  and  obtains  the 
approval  of  the  implementing  agency 
(see  proposed  $  280.41(b)). 

A  niunber  of  commenters  supported 
the  variance  provision,  while  oUiers 
opposed  allowing  a  variance  in  any 
situation.  The  Agency  has  concluded 
that  the  risks  po^  by  the  use  of  an 
alternate  method  will  be  minimized  by 
requiring  the  owner  and  operator  to 
apply  for  a  variance,  and  by  stipulating 
that  an  alternate  release  detection 
method  can  be  substituted  only  if  it  is  as 
reliable  as  those  used  for  petroleum  and 
petroleum-based  substances,  and  all 
performance  criteria  for  the  release 
detection  method  are  satisfied  at  the 
site,  in  addition,  information  about 
available  corrective  action  technologies, 
and  the  inherent  health  risks  and 
chemical  properties  of  the  substance 
stored,  will  also  need  to  be  provided  by 
the  owner  and  operator  to  the 
implementing  agency  for  review.  These 
other  factors  may  override  the 
detectability  criteria.  For  example,  if  a 
given  vapor  monitoring  device  detects  a 
hazardous  substance  with  better 
sensitivity,  accuracy,  and  response  time 


than  it  detects  petroleum,  and  if  all  the 
other  criteria  for  the  operation  of  the 
method  are  met  at  the  site,  then  the 
owner  and  operator  is  eligible  to  apply 
for  a  variance  fiom  the  secondary 
barrier  requirement  However,  the 
implementing  agency  will  approve  the 
alternate  methc^  only  after  considering 
the  additional  information  about  the 
characteristics  of  the  substance  stored 
and  the  availability  of  corrective  action 
methods  for  that  substance  if  a  release 
occurs  at  the  site.  Thus,  although  an 
effective  and  accurate  vapor  monitoring 
method  is  available,  the  implementing 
agency  may  decide  not  to  approve  the 
variance  request  if  the  UST  is  located 
near  a  drinking  water  well  or  there  is  no 
corrective  action  technology  that  can  be 
applied  to  remove  the  release  before  this 
resource  is  adversely  impacted. 

For  existing  hazardous  substance 
USTs,  the  Agency  allows  the  use  of 
alternate  retease  detection  fw  up  to  10 
years,  at  which  time  owners  and 
operators  must  have  applied  for  and 
received  a  variance  and  must  have 
upgraded  the  existing  system  to  new 
tank  standards.  Although  the 
application  for  a  variance  can  be  made 
any  time  within  the  10-year  upgrade 
period  for  existing  USTs,  the  owner  and 
operator  most  meet  the  appropriate 
performance  standards  in  280.43  and 
280.44  for  an  alternate  release  detection 
method  at  all  times  during  the  10-year 
interim  period. 

(a)  Application  Process.  In  the 
preamble  to  the  proposal,  the  Agency 
requested  comments  on  procedures  Uiat 
could  be  used  by  owners  and  operators 
to  apply  for  a  variance  (52  FR  12743). 
Commenters  provided  a  number  of 
suggestions  on  how  the  variance 
application  process  could  be 
implemented.  These  suggestions 
included  a  variance  ap^ication 
procedure  similar  to  the  one 
promulgated  in  the  final  rules  for 
hazardous  waste  tanks  (40  CFR  Parts 
264  and  265),  a  “nationwide"  variance 
application  procedure  for  single 
companies  storing  similar  products  in 
tank  systems  located  in  several  states, 
or  a  joint  petitioning  procedure  for 
diflerent  companies  in  the  same  state 
that  have  similar  characteristics  of 
tanks,  substances,  and  release  detection 
methods. 

The  Agency  evaluated  all  the 
suggested  application  procedures  and 
decided  to  ^fer  the  specific 
implementation  details  to  the 
implementing  agencies.  Numerous 
factors,  such  as  differences  among  the 
traditional  procedures  already  followed 
by  implmnenting  agencies,  variability  of 
site  conditions,  and  the  number  and 


configuration  of  tanks  at  each  site, 
suggest  that  administrative  details  for 
dealing  with  this  variation  should  be  left 
to  the  specific  agency  reviewing  the 
request.  The  Agency  plans  to  develop 
information  about  a  number  of  variance 
application  options  that  can  be  used  by 
the  implementing  agencies  in  designing 
a  variance  process  in  their  jurisdiction. 
The  final  rule  contains  only  the  baseline 
requirements  that  the  owner  and 
operator  must  satisfy  in  order  to  use  a 
substitute  method  of  detection  at  new  or 
upgraded  hazardous  substances  USTs; 
these  requirements  are  to:  (1) 
Demonstrate  the  detectability  of  the 
substance  using  the  alternative  release 
detection  method;  (2)  provide  data  about 
the  corrective  action  technology  that 
will  clean  up  a  release  within  the 
constraints  of  the  UST  site 
characteristics  and  the  inherent 
chemical,  physical  and  health-risk 
properties  of  the  substance;  and  (3) 
obtain  variance  approval  before  the 
installation  and  operation  of  the 
alternate  release  detection  method. 

(b)  Evaluation  Criteria.  In  response  to 
EPA’s  requests  for  public  comment  on 
the  type  of  information  and  criteria  that 
could  be  used  by  the  implementing 
agencies  to  grant  variances  (52  FR 
12742),  commenters  recommended  that 
EPA  develop  a  list  of  hazardous 
substances  that  would  qualify  for 
variances  on  a  class  basis.  They  also 
recommended  that  EPA  develop  a  list  of 
hazardous  substances  that  are 
petroleum-like  substances  as  well  as 
identify  physical  properties  for 
hazardous  substances  that  could  be 
considered  for  variances.  No 
commenters  provided  a  workable  set  of 
criteria  for  doing  this,  however. 
Significant  new  information  was  not 
provided  by  commenters  concerning  the 
characteristics  of  hazardous  substances. 
The  Agency  proposed  to  compile  a 
similar  list  of  the  specific  petroleum 
substances  but  rejected  this  approach  in 
the  final  rule.  (See  section  IV.A.4.  for  a 
discussion  of  the  definition  of 
“petroleum"  and  “petroleum  UST 
systems.")  After  considering  the 
diflerent  evaluation  criteria  in  a 
variance  program,  the  Agency  decided 
that  a  specific  set  of  national  evaluation 
criteria  is  not  workable  given  the 
diversity  of  the  chemical  properties  of 
the  hazardous  substances,  the  USTs  in 
which  they  are  stored,  and  the 
variability  of  site  characteristics.  The 
Agency  believes  that  specific  variance 
program  implementation  details  (for 
example,  ttie  use  of  “class”  variances) 
are  best  left  to  the  implementing 
agencies.  The  Agency  does,  however, 
intend  to  assist  the  implementing 
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agencies  in  their  variance  program 
development  by  providing  alternative 
procedures  for  simplifying  the 
application  and  approval  process  and  by 
providing  more  information  about  the 
general  criteria  that  must  be  satisifed  at 
a  minimum  nationally  in  each  variance 
application. 

(c)  Specific  Changes  to  the  Rule.  The 
final  variance  requirements  only  differ 
in  minor  ways  from  those  in  the 
proposed  rule.  The  requirement  to  notify 
the  implementing  agency  of  the  intent  to 
conduct  a  demonstration  for  a  variance 
has  been  removed.  Instead,  owners  and 
operators  will  be  required  “to 
demonstrate  that  an  alternate  method 
can  detect  a  release"  before  it  is  used  at 
a  new  or  upgraded  UST  system.  Hius, 
prior  notiflcation  is  simply  an  item  of 
administrative  convenience  that  can  be 
required  by  implementing  agencies  at 
their  discretion.  The  final  requirements 
make  clear  that  it  is  advantageous  for 
the  owner  and  operator  to  apply  as 
early  as  possible,  because  an  alternative 
method  cannot  be  used  to  meet  the  new 
or  upgraded  hazardous  substance  UST 
system  release  detection  requirements 
without  approval  of  a  variance  by  the 
implementing  agency. 

In  the  final  rule,  owners  and  operators 
are  also  required  to  submit  to  the 
implementing  agency  information  about 
the  availability  of  corrective  action 
technologies  that  could  be  used  should 
there  be  a  release  of  the  stored 
hazardous  substance  at  that  site, 
including  a  consideration  of  any  unusual 
health  risks  that  are  posed  by  a  release 
of  the  stored  substance.  The  Agency 
believes  that  this  additional  type  of 
information  is  needed  by  the 
implementing  agency  to  be  able  to 
evaluate  variance  applications.  This 
change  is  in  response  to  those 
commenters  who  believed  that  the 
proposed  approach  was  not  stringent 
enough  and  could  result  in  adverse 
impacts  to  human  health  and  the 
environment.  Also,  these  new  criteria 
provide  the  further  clarification  of 
evaluation  criteria  that  was  suggested 
as  needed  by  other  commenters.  EPA 
believes  these  general  criteria  will  more 
adequately  (than  the  proposed 
approach)  ensure  that  only  variances 
will  be  applied  for  that,  if  approved,  will 
protect  human  health  and  the 
environment. 

d.  Methods  of  Release  Detection  for 
Tanks  (§280.43).  TTie  proposed  rule 
presented  in  one  section  the  release 
detection  options  that  addressed  the 
complete  UST  system  (both  tanks  and 
piping).  It  also  specified  in  one  section 
the  methods  that  need  to  be  combined, 
the  frequency  of  testing,  and  the 


applicable  performance  standards.  The 
final  rule  has  been  reorganized  in 
response  to  several  commenters  who 
stated  that  this  format  was  unclear  and 
that  it  was  confusing  in  the  way  it 
combined  tank  and  piping  detection 
methods  and  petroleum  and  hazardous 
substance  requirements.  All  of  the 
general  requirements,  such  as 
combinations  and  testing  frequencies, 
are  now  contained  in  §  280.41  for 
petroleum  and  §  280.42  for  hazardous 
substances.  Any  substantive  changes  in 
these  areas  are  discussed  in  previous 
sections  of  the  preamble  (IV.D.2.  b.  and 
c.).  The  final  rule  in  §  280.43  now  simply 
lists  the  methods  that  can  be  used  for 
detecting  leaks  in  tanks  and  the 
conditions  under  which  they  can  be 
used  to  meet  the  requirements  of 
§  280.41  and  §  280.42.  The  methods 
applicable  to  underground  piping  are 
listed  seperately  in  §  280.44  and  are 
discussed  in  a  later  section  of  this 
preamble  (IV.D.2.e.) 

(1)  Inventory  Control  (§  280.43(a)}. 

The  proposed  rule  allowed  the  use  of 
monthly  inventory  control  in 
combination  with  periodic  tank 
tightness  testing  as  a  method  of  release 
detection.  Although  listed  as  a  separate 
method  in  the  final  rule,  inventory 
controls  still  must  be  combined  with 
another  method  of  detection  (see  section 
IV.D.2.b.l.  above).  The  Agency 
acknowledged  that  inventory  control  is 
affected  by  many  variables  but 
maintained  that  the  technique  is 
effective  when  correctly  performed  by 
trained  personnel.  The  proposed  rule 
contained  weekly  and  monthly 
performance  standards  and  procedural 
requirements  to  optimize  the 
effectiveness  of  inventory  control. 

Commenters  generally  felt  that  the 
performance  standards  and  the 
procedures  were  too  stringent,  and  that 
the  method  was  unreliable  because  the 
variables  were  essentially 
uncontrollable.  EPA’s  research  since 
proposal  demonstrates  that  the 
proposed  rule  would  in  fact  result  in  an 
unacceptable  rate  of  false  alarms; 
consequently,  the  final  rule  has  been 
revised  to  eliminate  the  proposed 
weekly  performance  standard  and  to 
change  the  monthly  performance 
standard  to  1  percent  of  monthly 
product  throughput  plus  130  gallons.  In 
addition,  the  proposed  requirement  that 
only  tanks  partially  within  the  ground 
water  perform  a  monthly  test  for  water 
within  the  tank  has  been  expanded  to 
apply  to  all  tanks.  Also,  the  proposed 
limitation  on  the  accxiracy  of  the 
dispensing  meter  has  been  revised  to 
make  it  consistent  with  local  weights 


and  measures  standards.  These  changes 
are  discussed  in  more  detail  below. 

(a)  Performance  Standard.  EPA 
proposed  that  inventory  control  be 
conducted  to  detect  a  release  of  at  least 
5  percent  of  flow-through  on  a  weekly 
basis  and  0.5  percent  of  flow-through  on 
a  monthly  basis;  the  latter  standard  was 
based  on  an  API  recommended  practice. 
The  Agency  was  concerned  that  having 
only  a  monthly  inventory  control 
requirement  would  lead  to  large  releases 
occurring  for  a  month  before  detection. 
Therefore,  the  proposal  included  a 
weekly  loss  standard  that  was  intended 
to  provide  early  warning  of  major 
losses. 

Several  commenters  stated  that  the 
proposed  5  percent  weekly  and  0.5 
percent  monthly  flow-through 
requirements  were  too  stringent  and  too 
difficult  to  achieve,  particularly  the 
weekly  requirement.  They  also  felt  that 
the  weekly  requirement  would  result  in 
many  false  alarms,  thus  unnecessarily 
burdening  owners  and  operators  and  the 
implementing  agencies.  They  suggested 
that  detection  of  such  small  leaks  fiom 
tanks  with  low  flow-through  of  product 
was  difficult,  that  the  temperature 
influences  on  volume  were  too  great  to 
obtain  accurate  data,  and  that  the 
technology  was  not  sufficiently 
develop^  to  detect  small  releases  and, 
at  the  same  time,  ensure  against  false 
alarms.  Other  commenters  supported  the 
monthly  flow-through  requirement. 

In  response  to  commenters’  concerns, 
the  Agency  has  since  proposal 
evaluated  several  approaches  to 
inventory  control  to  determine  the 
minimum  leak  rate  that  could  be  reliably 
detected.  The  evaluation  considered 
basing  inventory  leak  determinations  on 
the  percent  of  throughput,  percent  of 
throughput  plus  a  constant  volume,  or 
number  of  days  exceeding  a  given  loss. 

A  data  base  of  actual  inventory  records 
consisting  of  over  20,000  measurements 
at  nearly  600  tanks  nationwide  was  used 
in  a  computer  simulation  of  leak  rates. 
The  study  indicated  that  the  proposed 
monthly  standard  would  result  in  a  large 
number  of  false  alarms  (approximately 
30  percent  on  a  monthly  basis).  The 
most  sensitive  of  these  inventory  control 
methods  would  detect  a  loss  of  about  1 
gallon  per  hour  at  a  FD  of  95  percent  and 
a  PFA  of  5  percent.  This  investigation 
revealed  that  using  sophisticate 
statistical  inventory  control  or  pooling 
the  inventory  data  for  several  months 
would  improve  the  sensitivity  of  all  the 
methods.  Notice  of  this  study  was 
published  for  comment  in  the  Federal 
Register  (53  FR  10403).  A  commenter 
submitte  a  study  that  confirmed  the 
high  false  alarm  rate  of  the  monthly 
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standard  and  indicated  that  the  weekly 
requirement  also  had  an  unacceptably 
high  false  alarm  rate  (over  50  percent). 

In  response  to  these  comments  and 
the  studies  discussed  above,  EPA  has 
modiHed  the  Hnal  rule.  The  Agency 
acknowledges  that  other  methods  can 
detect  smaller  releases,  but  the  final  rule 
allows  inventory  control  combined  with 
tank  testing  for  use  dining  the  phase-in 
period  or  with  new,  protected  tanks 
because  of  its  general  effectiveness,  low 
implementation  costs,  and  ease  of 
application.  As  discussed  above, 
however,  the  proposed  5  percent  weekly 
detection  rate  produces  an  unacceptably 
high  false  alarm  rate,  as  does  the 
proposed  0.5  percent  monthly  standard. 
Consequently,  the  requirement  for 
weekly  inventory  control  has  been 
omitted  from  the  Hnal  rule  and  the 
monthly  requirement  has  been  changed 
to  1.0  percent  of  flow-through  plus  130 
gallons,  which  has  a  false  alarm  rate  of 
about  5  percent.  The  Agency  believes 
that  owners  and  operators  will  take 
inventory  results  more  seriously  when 
the  number  of  false  alarms  are  reduced. 
EPA  has  further  concluded  that 
inventory  control  offers  a  practical  and 
effective  means  of  detecting  releases 
only  when  combined  with  tank  testing 
or  automatic  tank  gauging. 

In  addition  to  the  performance 
standard,  the  proposed  rule  contained 
six  restrictions  that  had  to  be  followed 
when  conducting  inventory  control.  The 
restrictions  that  received  the  most 
comment  involved  measurement 
accuracy  (to  Vs  inch),  the  accuracy  of 
the  dispensing  meters,  and  the 
requirement  to  measure  water  only 
when  some  portion  of  the  tank  is  below 
ground  water.  These  restrictions  are 
discussed  below. 

(b)  Dipstick  Measurement  Accuracy. 
At  proposal,  the  Agency  believed  that 
reading  dipsticks  to  the  nearest  %  inch 
could  be  performed  and  that  reading  to 
this  level  would  reduce  major  errors 
involved  with  the  measurement  of  the 
stored  product's  height  (52  FR  12727).  A 
number  of  commenters  felt  that  many 
factors  interfere  with  precise  dipstick 
measurements,  and,  therefore,  it  is  not 
reasonable  to  require  accurate 
measurements  for  an  imprecise  method. 
Commenters  also  felt  that  the  Vs  inch 
requirement  was  inconsistent  with 
existing  conversion  tables,  which  are 
usually  marked  in  whole  inches.  Other 
commenters  suggested  reasons  why 
dipstick  methods  of  measurement  were 
inappropriate.  The  EPA-sponsored 
research  discussed  in  the  previous 
section  indicates  that  increased  stick¬ 
reading  accuracy  down  to  and  including 
VSi-inch  does  improve  the  performance  of 


inventory  control.  The  Agency  also  has 
concluded  that  existing  dipsticks 
marked  to  1  inch  can  be  successfully 
read  to  the  nearest  Vs  inch  to  improve 
accuracy,  or  that  conversion  tables  can 
be  modiHed. 

(c)  Dispensing  Meter  Accuracy. 
Accurate  metering  is  essential  to 
inventory  control.  Therefore,  based  on 
the  National  Conference  on  Weights  and 
Measures  Standard,  the  Agency 
proposed  that  dispensing  should  be 
metered  to  within  5  cubic  inches  for 
every  5  gallons  of  product  withdrawn, 
even  if  it  meant  that  certain  owners  and 
operators  would  have  to  install  or 
calibrate  dispensing  meters.  Several 
commenters  preferred  the  requirement 
to  be  6  cubic  inches  per  5  gallons,  in 
accordance  with  the  National  Bureau  of 
Standards  (NBS)  Handbook  #44,  or  that 
it  be  the  same  as  the  local  weights  and 
measures  standards.  EPA  agrees  with 
commenters  that  local  weights  and 
measures  calibration  standards  will  be 
adequate  to  ensure  accurate  inventory 
reconciliation  where  these  standards  are 
applicable.  At  dispensing  meters  that 
are  not  covered  by  local  weights  and 
measures  standards,  the  nationally 
recognized  NBS  standard  is  appropriate. 
The  final  rule  has  been  revised 
accordingly  to  allow  both  calibration 
standards. 

(d)  Monthly  Water  Check.  The 
proposal  required  the  measurement  of 
any  water  in  the  tank  at  least  monthly  if 
any  portion  of  the  tank  is  within  the 
water  table.  Water  in  a  tank  could  result 
from  ground-water  intrusion,  indicating 
that  there  is  a  hole  in  the  tank.  One 
commenter  suggested  more  frequent 
measurement  of  water  under  all 
situations  rather  than  only  in  those 
cases  where  the  tank  is  partially  within 
the  water  table.  The  Agency  agrees  that 
water  could  enter  the  tank  even  when 
the  water  table  is  deep  (e.g.,  when  rain 
water  temporarily  collects  in  the 
excavation  pit).  The  presence  of  water 
in  a  tank  can  indicate  a  hole  in  the  tank, 
whether  the  water  comes  from  ground 
water  or  rain  water.  The  provision  now 
requires  the  water  measurement 
monthly  at  all  tanks  conducting 
inventory  control.  The  monthly 
frequency  was  retained  because  it 
agrees  with  the  frequency  of  other 
release  detection  methods,  which  was 
selected  as  the  frequency  that  is 
protective  of  human  health  and  the 
environment.  The  measurement  of  water 
in  the  tank  is  a  simple  procedure 
routinely  conducted  by  many  operators 
already,  so  this  requirement  should  not 
significantly  increase  the  operator’s 
burden. 


(2)  Manual  Tank  Gauging 
(§  280.43(b)).  In  the  supplement  to  the 
proposed  rule  (52  FR  48635),  EPA 
requested  comments  on  the  use  of  static 
inventory  control  (or  manual  tank 
gauging)  as  a  release  detection 
technique  for  used  oil  (or  other  types  of) 
UST  systems.  Commenters  generally 
supported  the  use  of  this  detection 
method,  although  they  differed  widely 
on  what  tanks  should  be  allowed  to  use 
this  method,  how  long  the  test  should 
be,  and  how  frequently  it  should  be 
performed.  Research  submitted  by  one 
commenter,  and  EPA’s  own  analysis, 
indicates  that  this  method  is  as  effective 
as  inventory  control  at  smaller  tanks 
(below  2,000  gallons)  and  can  reliably 
detect  leaks  of  0.2  gallon  per  hour  for 
tanks  of  550  gallons  or  smaller. 
Consequently,  final  rule  allows  its  use 
as  the  sole  release  detection  method  for 
tanks  550  gallons  or  less  in  capacity. 
Also,  manual  tank  gauging  can  be  used 
in  the  final  rule  for  tanks  of  551  to  2,000 
gallons  as  a  substitute  for  the  inventory 
control  part  of  the  method  (that 
combines  monthly  inventory  control 
with  periodic  tank  tightness  testing). 
Manual  tank  gauging  cannot  be  used  to 
meet  the  release  detection  requirements 
at  tanks  larger  than  2,000  gallons. 

Commenters  were  divided  over  the 
applicability  and  effectiveness  of 
manual  tank  gauging.  Some  commenters 
recommended  that  manual  tank  gauging 
be  approved  because  it  is  effective  and 
inexpensive  and  because  used  oil  poses 
less  environmental  risk  than  other 
regulated  substances.  They  also  noted 
that  the  lack  of  piping  and  small 
deliveries  at  these  tanks  made  releases 
less  likely.  Some  commenters  opposed 
the  use  of  manual  tank  gauging  because 
they  believed  the  method  is  not 
sensitive  enough  and  includes  too  much 
room  for  human  error.  These 
commenters  also  frequently 
recommended  requiring  secondary 
containment  for  used  oil  because  it 
contains  hazardous  constituents  and  no 
other  detection  methods  are  as  effective. 

As  discussed  earlier  in  today’s 
preamble  (section  IV.A.3.g.),  the  Agency 
believes  that  used  oil  does  not  differ 
substantially  from  petroleum  products 
and  should  be  regulated  in  the  same 
manner.  Consequently,  today’s  final  rule 
requires  that  these  tanks  conduct 
accurate  monthly  monitoring  using  the 
methods  applicable  to  other  petroleum 
tanks.  The  Agency  requested  comments 
in  the  supplement  to  the  proposed  rule 
on  the  possibility  of  including  manual 
tank  gauging  as  a  monitoring  alternative; 
specifically,  for  used  oil  tanks  or  other 
types  of  tanks.  Commenters 
recommended  a  wide  range  of  specific 
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requirements.  Suggested  frequencies 
ranged  from  daily  to  every  5  years  and 
suggested  test  lengths  ranged  from  6 
hours  to  72  hours  or  longer.  Some 
conunenters  recommended  this  test 
should  apply  to  other  regulated 
substances,  especially  products  similar 
to  used  oil.  Commenters  disagreed  on 
the  appropriate  size  limit  for  tanks 
allowed  to  use  this  method. 

In  order  to  determine  more  precisely 
the  performance  of  this  method,  EPA 
analyzed  a  report  submitted  by  a 
commenter.  EPA’s  evaluation  (Notice  of 
Availability:  53  FR 10403]  indicates  that 
for  tanks  smaller  than  550  gallons, 
manual  tank  gauging  can  detect  0.2 
gallon  per  hour  leaks  with  a  PD  of  0.95 
and  a  PFA  of  0.05  when  performed  in 
accordance  with  today's  rule.  For  tanks 
between  550  gallons  and  2,000  gallons 
the  method  achieves  the  performance  of 
inventory  control.  For  those  tanks,  the 
method  is  capable  of  detecting  leaks  of  1 
gallon  per  hour  or  less  with  a  PD  of  95 
percent  and  a  PFA  of  5  percent,  even 
under  extreme  temperature  conditions. 
Based  on  commenters’  suggestions  emd 
these  study  results,  the  final  rule 
includes  manual  tank  gauging  as  an 
allowed  leak  detection  meth^.  In 
today’s  rule,  only  tanks  of  550  gallons  or 
smaller  may  use  this  as  the  sole  method 
of  release  detection.  Larger  tanks  (551- 
2,000  gallons)  may  use  it  in  place  of  the 
inventory  control  part  of  the  release 
detection  method  that  combines 
inventory  control  with  periodic  tank 
tightness  testing. 

According  to  the  Agency’s  evaluation, 
the  performance  described  above  can  be 
achieved  if  the  following  limitations  are 
met:  The  test  period  is  at  least  36  hours, 
depth  measurements  are  taken  twice 
and  averaged,  and  the  depth  is  read  to 
the  nearest  one-eighth  of  an  inch.  These 
criteria  have  been  included  in  today’s 
final  rule. 

(3)  Tank  Tightness  Testing 
(§  280.43(c)).  The  proposed  ^e  allowed 
periodic  tightness  testing  in  conjunction 
with  monthly  inventory  control  as  a 
release  detection  method  for  all  tanks. 
While  acknowledging  the  uncertain 
performance  of  tank  testing,  the  Agency 
believed  that  it  was  a  demonstrated  and 
effective  method  that  would  be 
available  to  meet  the  large  demand  for 
release  detection  following 
promulgation.  To  maximize  the 
performance  of  tank  tightness  tests,  the 
proposed  rule  included  a  performance 
standard  of  0.1  gallon  per  hour  at  a  PD 
of  99  percent  and  a  PFA  of  1  percent. 
Commenters  disagreed  about  whether 
tightness  testing  should  be  included  in 
the  rule  and  what  level  of  performance  it 
should  be  required  to  meet.  Additional 


evaluation  by  EPA  indicates  that, 
although  few  methods  can  now  meet  the 
proposed  standard,  several  methods 
could  make  a  few  changes  to  equipment 
and  protocol  and  meet  the  proposed 
standards.  For  these  reasons,  the  final 
rule  retains  the  proposed  tank  testing 
standard  of  0.1  gallon  per  hour. 

(a)  Performance  Standard.  At 
proposal,  EPA  recognized  that  many 
factors  such  as  temperature  changes, 
tank  end  deflection,  and  vapor  pockets 
affect  the  accuracy  of  tank  tightness 
tests  (52  FR  12724-12725),  To  limit  the 
allowable  methods  to  those  that  most 
effectively  compensate  for  these 
problems,  the  Agency  included  a 
performance  standard  in  the  proposed 
rule.  The  level  of  this  standard  was 
selected  based  on  the  results  of  the 
national  survey  of  imderground  motor 
fuel  storage  tanks  and  the  experience  of 
tightness  testing  practitioners;  little 
evidence  was  available  to  support  the 
NFPA  329  criterion  of  0.05  gallon  per 
hour.  The  proposed  standard  of  0.1 
gallon  per  hour  at  a  PD  of  99  percent  and 
a  PFA  of  1  percent  was  believed  to  be 
the  maximum  performance  achievable 
on  the  typical  sizes  of  tanks  in  use.  A 
high  PD  was  included  to  adequately 
protect  human  health  and  the 
environment,  and  a  low  PFA  was 
included  to  prevent  a  heavy  burden  on 
owners  and  operators  and  the 
implementing  agencies  that  is  caused  by 
investigating  a  large  number  of  false 
alarms. 

In  the  proposal  preamble,  EPA 
acknowledged  that  there  was 
insufficient  information  on  the 
performance  of  available  tank  tightness 
tests,  particularly  their  ability  to  meet 
the  N^A  329  standard  of  0.05  gallons 
per  hour  with  the  proposed  probabilities 
of  detection  and  false  alarm.  It  was 
further  stated  that  the  Agency  was 
beginning  an  investigation  to  acquire 
this  data  (52  FR  12724-12725).  Since  that 
time,  EPA’s  research  laboratory  at 
Edison,  New  jersey,  has  evaluated  25 
tank  tightness  testing  methods 
representing  a  wide  range  of 
approaches.  During  each  evaluation, 
blind  tests  were  conducted  by  company 
operators,  the  data  were  evaluated  by 
EPA,  and  computer  models  were  used  to 
simulate  leak  rates  and  probabilities 
and  compare  them  to  the  operational 
data.  The  results  of  these  evaluations 
indicate  that,  while  most  of  these 
currently  available  methods  of  tank 
tightness  testing  are  capable  of  detecting 
leaks  of  0.1  gallon  per  hour,  only  a  few 
could  presently  detect  this  leak  rate  at 
the  specified  probabihties.  Even  with 
the  oftentimes  simple  equipment  and 
procedural  changes  that  are  necessary 


to  achieve  the  needed  level  of  improved 
performance,  some  methods  probably 
would  not  be  able  to  meet  the  proposed 
PD  and  PFA.  Notice  of  the  results  of  this 
study  was  published  in  the  Federal 
Register  on  March  31, 1988  (53  FR 
10403), 

Some  commenters  felt  that  tightness 
testing  is  too  uiueliable  to  be  an 
allowable  release  detection  method,  at 
least  without  further  evaluation.  Several 
commenters  stated  that  the  proposed 
standard  was  too  stringent  to  be  met 
with  existing  technology,  particularly  for 
larger  tanks.  Others  recommended  a 
more  stringent  standard  for  the  release 
rate,  usuaUy  citing  the  NFPA  329 
criterion  of  0.05  gallon  per  hour  as  the 
way  to  spur  development  of  the 
technology.  One  commenter  suggested 
that  the  performance  standard  should 
become  more  stringent  over  time  as  the 
methods  develop.  The  proposed 
standard  was  supported  by  some 
commenters. 

Based  on  the  Agency’s  evaluation  of 
tank  tightness  test  methods  and  the 
concerns  raised  by  these  commenters, 
the  final  performance  standard  has  been 
revised.  Many  of  the  methods  evaluated 
by  EPA  at  its  Edison,  New  Jersey 
laboratory  were  able  to  detect  a  release 
of  0.1  gallon  per  hour  so  this  value  was 
retained  in  the  final  rule.  The  detection 
probabilities  associated  with  the 
standard  have  been  moved  to  the 
general  requirements  section  (and  are 
discussed  earlier  in  this  preamble  in 
section  IV.D.2.a.).  During  the  two  years 
before  these  probabilities  are  effective, 
the  Agency  believes  additional 
standards  are  needed.  Thus,  the  final 
rule  language  has  been  changed  to 
include  the  requirement  that  tank  test 
methods  must  account  for  the  effects  of 
thermal  expansion  or  contraction  of  the 
product,  vapor  pockets,  tank 
deformation,  evaporation  or 
condensation,  and  the  location  of  the 
water  table.  These  variables  have  been 
identified  as  important  in  EPA  research 
(Notice  of  Availability;  53  FR  10403)  and 
in  the  NFPA  329  recommended  practice. 

The  Agency’s  evaluation  indicates 
that  many  ti^tness  test  methods  can 
meet  the  final  performance  standard 
with  relatively  minor  procedural  or 
equipment  changes.  Such  changes, 
however,  have  not  been  developed  and 
instituted  by  the  manufacturers  of  many 
of  the  different  devices,  tried  in  the  field, 
or  evaluated  in  laboratory  conditions.  In 
addition,  manufacturers  have  not 
described  their  performance  in  terms  of 
probability  of  detection  and  probability 
of  false  alarm  in  the  past.  There  will  be 
a  large  demand  for  tightness  testing  for 
release  detection  and  confirmation 


37160  Federal  Register  /  Vol.  53,  No.  185  /  Friday,  September  23,  1988  /  Rules  and  Regulations 


following  promulgation  of  the  final  rule. 
Tightness  testing  is  the  most  widely 
available  release  detection  method  and 
the  method  that  is  likely  to  be  used  by 
many  UST  owners  and  operators  over 
the  next  5  to  10  years.  EPA  was 
concerned  that,  if  few  or  none  of  the 
tightness  test  methods  could  meet  the 
performance  standard,  there  would  be 
insu^icient  industry  capacity  to  meet 
demand  for  release  detection.  For  these 
reasons,  the  final  rule  has  been  revised 
to  delay  the  effective  date  of  the 
probabilities  of  detection  and  false 
alarm  (see  discussion  of  this  delay  in 
section  IV.D.2.a.5.  above). 

The  Agency  decided  to  give 
manufacturers  2  years  in  which  to 
develop  and  put  into  operation  the 
necessary  procedural  and  equipment 
changes  or  to  develop  new  methods  that 
meet  the  entire  performance  standard. 
Such  a  delay  was  recommended  by 
some  commenters  and  will  ensure  that 
necessary  equipment  and  procedural 
changes  can  be  made  by  method 
manufacturers.  As  discussed  previously 
in  the  preamble,  the  Agency  believes 
significant  environmental  benefit  can  be 
obtained  by  conducting  release 
detection  quickly.  The  delay  in 
performance  standards  should  allow 
more  wide  spread  and  rapid  testing  of 
tanks. 

(b)  Relationship  of  the  Final 
Performance  Standard  to  NFPA  329.  As 
noted  above,  some  commenters  felt  that 
the  proposed  performance  standard  of 
0.1  gallon  per  hour  at  a  PD  of  99  percent 
and  a  PFA  of  1  percent  was  too  lenient 
and  was  a  relaxation  of  the  standard 
currently  followed  by  the  industry, 
which  is  0.05  gallon  per  hour 
recommended  in  NFPA  329.  However, 
the  Agency  has  concluded  that  the  final 
performance  standard  is  not  less 
stringent  than  NFPA  329.  First,  the 
standard  in  the  final  rule  still  requires 
testers  to  declare  a  leak  at  a  threshold 
value  of  0.05  gallon  per  hour  (see  section 
rV.D.2.a.4.  above).  Second,  the  NFPA 
guideline  specifies  a  detectable  leak  rate 
but  does  not  specify  the  probability  with 
which  this  leak  rate  must  be  detected. 
Most  existing  volumetric  methods  will 
detect  0.05  gallon  per  hour  leaks  at  least 
a  portion  of  the  time.  A  relatively  poor 
method  that  detects  a  leak  of  0.1  gallon 
per  hour  with  a  PD  of  50  percent  and  a 
PFA  of  1  percent  could  still  claim  to 
meet  the  NFPA  criterion  because  the 
probability  of  detecting  a  leak  is  not 
specified.  Direct  comparison  to  the 
Agency’s  performance  standard  shows 
that  the  NFPA  329  criterion  would  allow 
more  leaks  to  go  undetected  and  also 
cause  more  false  alarms.  EPA's  final 
performance  standard  intended  to 


eliminate  the  use  of  poor  tightness  test 
methods,  ensure  that  more  leaks  are 
detected,  and  cause  fewer  false  alarms. 
Thus,  it  provides  for  better  protection  of 
human  health  and  the  environment 
while  ensuring  unnecessary  or 
counterproductive  burdens  on  owners, 
operators,  and  implementing  agencies 
are  minimized. 

(c)  Large  Tanks.  In  the  preamble  to 
the  proposed  rule,  EPA  stated  its  doubts 
that  the  performance  standard  was 
attainable  for  large  tanks  (52  FR 12725). 
Some  commenters  agreed  and  some 
disagreed.  Research  at  EPA’s  Edison 
facility  suggests  that  the  0.1  gallon  per 
hour  standard  cannot  be  met  for  large 
tanks  using  current  test  methods.  Rather 
than  allowing  less  stringent  test 
methods  for  large  tanks,  which  would 
create  the  potential  for  ignoring  large 
releases,  ^A  believes  that  owners  and 
operators  of  large  tanks  will  have  to 
select  other  release  detection  methods 
besides  tank  tightness  testing  unless 
improved  or  new  methods  are 
developed  that  allow  the  standard  to  be 
met  for  the  larger  tanks.  (See  section 
IV.A.3.  of  this  preamble  on  bulk 
underground  storage  tanks.) 

(4)  Automatic  Tank  Gauging  Systems 
(§  280.43(d)).  Automatic  tank  gauging 
systems  (ATGS)  were  included  in  the 
proposed  rule  as  one  of  the  options  for 
release  detection  (although  the  name  of 
this  option  as  proposed  was  “automatic 
monitoring  of  product  level  and 
inventory  control”).  These  monitors 
generally  have  two  modes  of  operation: 
Leak  detection  mode  (product  level 
monitoring)  and  inventory  control  mode. 
The  proposed  rule  required  that  the  leak 
detection  mode  be  used  at  a  minimum 
once  a  month  and  meet  a  performance 
standard  of  0.2  gallon  per  hour  with  a 
PD  of  99  percent  and  a  PFA  of  1  percent 
and  that  the  automatic  inventory  control 
be  conducted  to  meet  the  performance 
requirements  for  manual  inventory 
control.  Some  commenters  stated  their 
belief  that  ATGS  are  unreliable, 
unproven,  and  too  costly.  Other 
commenters  felt  that  the  proposed 
performance  standards  were  too 
stringent.  Many  commenters  favored  the 
use  of  ATGS  but  suggested  changes  to 
the  requirements  in  the  proposed  rule. 
As  discussed  below,  the  Agency  has 
retained  ATGS  in  §  280.43(d)  of  the  final 
rule.  The  proposed  leak  rate  standard 
has  been  retained  but  the  probabilities 
have  been  revised  and  their  efiective 
date  delayed  2  years.  The  proposed 
requirement  that  the  tank  be  80  percent 
full  at  the  time  of  the  test  has  been 
deleted.  'These  changes  and  comments 
are  discussed  in  more  detail  below. 


(a)  Performance  Standard.  At 
proposal,  the  Agency  recognized  there 
were  limited  performance  data  on 
ATGS,  and  that  there  was  still 
significant  opportunity  for  human  error. 
However,  ATGS  were  a  relatively 
commonly  used  release  detection 
method  with  the  potential  to  be  very 
sensitive  in  detecting  leaks,  and  EPA 
wanted  to  include  as  many  effective 
release  detection  options  as  possible  in 
the  rule  to  provide  flexibility  (52  FR 
12736-12737).  To  limit  the  allowable 
ATGS  to  those  that  effectively  control 
the  possible  sources  of  error,  the 
proposed  rule  included  a  performance 
standard  of  0.2  gallon  per  hour  with  a 
PD  of  99  percent  and  a  PFA  of  1  percent. 
The  0.2  gallon  per  hour  value  was  based 
on  the  equipment  manufacturers’  claims. 
This  performance  standard  was 
intended  to  challenge  manufacturers  to 
prove  that  their  systems  could  meet  the 
standard. 

Some  commenters  felt  that  ATGS 
were  unproven  and  unreliable  as  a 
release  detection  method  primarily 
because  of  their  sophisticated  electronic 
components.  Other  commenters  felt  that 
the  PD  was  too  stringent,  while  others 
agreed  with  this  part  of  the  proposed 
performance  standard.  A  commenter 
provided  a  study  conducted  over  several 
months  at  an  operating  service  station 
equipped  with  several  ATGS.  One  of  the 
devices  already  clearly  achieved  the 
proposed  performance  standard.  This 
study  confirmed  the  Agency’s 
conclusion  that  ATGS  can  be  effective 
in  field  situations;  thus,  this  release 
detection  method  has  been  retained  in 
the  final  rule. 

EPA’s  own  research  and  the  results  of 
the  field  evaluation  of  ATGS 
demonstrate  that  0.2  gallon  per  hour 
leaks  can  be  reliably  detected  by 
several  of  the  difficult  types  of  available 
devices,  and  the  proposed  leak  rate  of 
0.2  gallon  per  hour  has  been  retained  in 
the  final  rule,  but  the  PD  has  been 
changed  to  95  percent  and  the  PFA  to  5 
percent.  In  addition,  the  final  rule 
schedules  the  PD  and  the  PFA  standards 
to  take  effect  2  years  after  the  effective 
date  of  today’s  rules  (see  discussion  of 
this  delay  in  section  rV.D.2.a.5.  above). 
Any  owner  or  operator  installing  an 
ATGS  in  the  intervening  2  years  will  not 
have  to  replace  it  after  2  years,  unless  it 
does  not  meet  the  performance 
standard.  EPA’s  review  of  the  systems 
now  available  indicates  that  they  should 
be  able  to  meet  the  standards  with  only 
minor  adjustments. 

Some  commenters  felt  that  the  Agency 
should  set  a  detectable  leak  rate  for 
ATGS  of  0.1  gallon  per  hour  rather  than 
the  0.2  gallon  per  hour  requirement  in 
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the  proposed  rule.  EPA,  however,  does 
not  agree  because  current  equipment  as 
presently  used  cannot  meet  such  a 
standard,  and  the  suggested  approach 
would  effectively  eliminate  ATGS  as  a 
release  detection  method.  Furthermore, 
since  the  product  level  test  is  conducted 
monthly,  the  performance  of  this  method 
can  statistically  equal  or  exceed  the 
sensitivity  achieved  by  periodic  tank 
testing,  even  though  the  monthly 
performance  standard  is  less  stringent. 
The  Agency  intends  to  keep  as  many 
effective  methods  available  to  the 
owners  and  operators  so  that  they  will 
have  flexibility  in  selecting  a  release 
detection  method  that  best  suits  their 
needs. 

(b)  80-Percent-Full  Requirement.  The 
proposed  rule  required  that  the  tank  be 
80  percent  full  during  the  monthly  test. 
This  requirement  was  intended  to 
ensure  ^at  a  large  portion  of  the  tank’s 
surface  was  checked  for  releases  (52  FR 
12737). 

Many  commenters  opposed  this 
requirement  because  it  would  be 
difficult  for  tanks  with  low  monthly 
flow-through  to  implement,  and  it  would 
also  be  an  impediment  to  businesses 
with  UST  systems  that  are  in  use 
continuously.  New  information  now 
indicates  that  this  limit  on  conducting 
the  test  is  unwarranted.  Information 
from  experienced  UST  field  personnel,  a 
study  in  Suffolk  County,  NY,  and 
comments  received  by  EPA  demonstrate 
that  most  corrosion  holes  occur  in  the 
sides  and  bottom  of  tanks,  not  the  top, 
so  there  is  little  need  to  always  test  the 
top  of  the  tank  for  releases. 

In  the  absence  of  a  speciHc 
requirement,  release  detection  tests 
conducted  every  30  days  are  expected  to 
include  tests  over  the  range  of  levels  to 
which  the  tank  is  typically  filled,  so 
those  areas  of  the  tank  routinely  in 
contact  with  product  will  be  tested.  The 
inventory  control  requirement  will  also 
ensme  that  releases  from  the  top  of  the 
tank  are  detected  if  they  occur.  Also, 
many  owners  and  operators  do  not  keep 
their  tanks  80  percent  full  diuing  normal 
operation;  if  tanks  are  rarely  filled 
above  a  certain  point,  testing  above  that 
point  is  simply  unnecessary.  Also,  the 
overtill  prevention  requirements  in 
§  280.20  and  §  280.30  of  today’s  rule  will 
prevent  product  from  reaching  the  very 
top  of  the  tank.  Therefore,  the  Agency 
has  deleted  this  requirement  from 
today’s  final  rule. 

Although  testing  at  80  percent  of 
capacity  is  no  longer  required,  the 
testing  procedure  should  be  conducted 
when  the  tank  is  near  its  highest  level 
and  the  testing  should  be  conducted 
after  waiting  a  sufficient  time  after  the 
delivery  of  the  product.  'This  waiting 


period  is  necessary  because,  after 
product  is  added  to  the  tank,  it  takes 
time  for  the  product  to  mix  and  achieve 
the  nearly  static  condition  necessary  to 
conduct  meaningful  product  level 
monitoring  (52  TO  12725).  EPA 
anticipates  that  this  waiting  period  will 
become  a  part  of  the  manufacturer’s 
recommended  procedures  as  they 
attempt  to  meet  today’s  standard 
concerning  detection  probabilities. 

(c)  Combination  with  Inventory 
Control.  In  combination  with  ATGS,  the 
proposed  rule  required  inventory  control 
that  meets  the  same  performance 
standards  required  for  manual  inventory 
control.  Inventory  control  was  required 
in  addition  to  product  level  monitoring 
because  it  was  believed  that  product 
level  monitoring  was  not  as  accurate  as 
tank  tightness  testing  or  external 
methods  and,  therefore,  a  backup 
release  detection  method  was  needed. 
This  requirement  is  not  bindensome 
because  ATGS  routinely  collect  the 
information  needed  to  conduct 
inventory  control.  No  comments  were 
received  on  this  issue.  Therefore, 
inventory  control  is  still  required  in 
conjunction  with  ATGS  in  the  final  rule. 
Some  of  the  performance  standards  for 
inventory  control  have  been  revised  in 
today’s  final  rule  and  are  discussed  in 
section  IV.D.2.d.l.  above. 

(d)  Effectiveness  with  Piping.  A 
commenter  was  concerned  about  the 
effectiveness  of  ATGS  in  detecting 
releases  from  piping.  EPA  agrees  that,  in 
the  leak  detect  mode,  this  method  will 
not  detect  piping  leaks,  and  the 
inventory  mode  will  detect  piping  leaks 
but  not  with  sufficient  sensitivity  to 
detect  small  leaks.  The  causes-of- 
release  information  collected  by  EPA 
since  the  proposal  (see  section  II.F.  of 
this  preamble)  indicates  that  piping  is  a 
major  source  of  releases.  Therefore,  the 
final  rule  has  added  several 
requirements  for  piping  (see  section 
IV.D.2.b.2.  of  this  preamble).  The  owners 
and  operators  of  UST  systems  using 
ATGS  as  a  release  detection  method  for 
the  tank  will  have  to  select  an 
additional  means  of  release  detection 
for  the  piping,  such  as  line  tightness 
testing. 

(5)  Vapor  Monitoring  (§  280.43(e) j. 

The  proposed  rule  allowed  the  use  of 
vapor  monitoring  in  the  excavation  zone 
as  a  method  of  release  detection  as  long 
as  certain  conditions  and  limitations 
were  met  that  maximize  performance. 
The  information  available  to  the  Agency 
at  the  time  of  proposal  indicated  that 
vapor  monitoring  was,  under  optimum 
conditions,  a  sensitive  and  reliable 
release  detection  method.  Research 
conducted  by  the  Agency  since  the 
proposal,  as  well  as  information 


submitted  by  commenters,  has 
confirmed  that  vapor  monitoring  is 
capable  of  detecting  extremely  small 
leaks  (0.003  gallon  per  hour)  under 
certain  conditions.  Some  of  the  proposed 
conditions  concerning  the  use  of  this 
method,  however,  now  appear 
unnecessary.  In  summary,  the  final  rule 
includes  vapor  monitoring,  omits  the 
500-ppm  background  restriction,  and 
allows  monitoring  for  selective 
components  of  the  stored  regulated 
substance,  including  tracers  mixed  in 
the  substance. 

(a)  Effectiveness  of  Method.  Some 
commenters  expressed  concern  that 
vapor  monitoring  was  not  developed 
enough  to  be  relied  upon  as  a  sole 
method  of  release  detection.  The 
Agency  solicited  comments  and 
additional  data  on  the  effectiveness  of 
vapor  monitoring  in  the  proposal 
preamble  (52  FR  12728).  EPA  included  it 
as  a  method  of  release  detection  in  the 
proposal  because  existing  data 
indicated  that  it  should  be  an  extremely 
sensitive  monitoring  tool  and  it  has 
already  been  used  successfully  in  some 
state  and  local  UST  programs.  The 
Agency  has  received  no  research  results 
or  data  from  commenters  that  would 
cause  it  to  alter  its  earlier  conclusions. 

In  fact,  several  commenters  submitted 
detailed  field  and  experimental  data 
verifying  the  effectiveness  of  vapor 
monitoring.  A  theoretical  computer 
modeling  study  done  by  EPA  confirms 
these  results  (Notice  of  Availability;  53 
FR  10403).  Although  there  are  still  not 
enough  data  to  specify  a  more  complete 
performance  standard  for  this  method 
(in  terms  of  probability  of  detection, 
false  alarm,  and  leak  rate),  the  Agency 
believes  this  method  will  provide 
effective  release  detection,  and  has 
retained  it  as  an  option  in  the  final  rule, 
as  long  as  it  meets  the  limitations 
discussed  below. 

In  response  to  concerns  raised  by 
some  conunenters,  the  Agency  wishes  to 
note  that  in  the  final  rule,  a  vapor 
monitoring  well  does  not  necessarily 
mean  a  typical  ground-water  well. 
Instead,  a  vapor  monitoring  well  means 
any  sampling  point  from  which  vapors 
are  collected  and  brought  to  the  monitor 
by  any  means. 

(b)  Background  Concentration.  In  the 
proposed  rule,  EPA  limited  the  use  of 
vapor  monitoring  to  those  areas  with 
less  than  500-ppm  background 
concentration  of  total  organic 
hydrocarbons  in  the  soil  gas  of  the 
excavation  zone.  Many  commenters  felt 
that  the  500-ppm  restriction  was  too 
stringent,  stating  that  natural 
backj^oimd  concentrations  of  methane, 
for  example,  are  higher  than  500-ppm  in 
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some  areas  of  the  country.  Other 
commenters  wanted  a  restriction  based 
on  site-by-site  evaluations.  The  500-ppm 
background  level  was  originally  set  as 
an  attempt  to  recognize  that  background 
effects  can  interfere  with  effective  vapor 
monitoring  (52  FR 12729-12731). 
Commenters  described  research  and 
field  experience,  however,  that  indicate 
vapor  monitoring  should  work  well  at 
several  thousand  ppm  levels  in  the  soil 
gas  if  a  volatile  substance  (such  as 
gasoline)  is  being  stored  in  the  tank.  In 
addition,  EPA  research  has  shown  that 
at  many  sites  having  no  recorded 
release  from  the  UST  system,  the  total 
background  concentration  exceeds  the 
500-ppm  level.  This  type  of  background 
level  is  probably  due  to  an  accumulation 
of  spills  and  overfills. 

To  avoid  precluding  the  use  of  vapor 
monitoring  at  many  sites  where  it  is 
potentially  applicable,  no  specific 
numerical  restrictions  on  background 
levels  is  included  in  today’s  final  rule. 
Instead,  there  is  now  a  more  general 
performance  requirement  that  the 
background  concentration  must  not 
interfere  with  the  ability  of  the  method 
used  to  detect  releases.  For  example,  at 
a  site  ividi  too  high  a  background  level 
(e.g.,  over  10,000  ppm  for  gasoline),  leaks 
may  not  produce  a  detectable 
concentration  increase  over  background. 
Determining  if  the  background  levels  are 
too  high  depends  on  the  resolution  of  the 
sensor,  the  volatility  of  the  product 
being  monitored,  and  other  site 
conditions. 

(c)  Measurable  Component.  Several 
commenters  expressed  concern  that  the 
proposal  did  not  allow  monitoring  for 
specific  components  of  the  stored 
substance  and,  instead,  appeared  to  be 
focusing  only  on  total  organic 
hydrocarbons  as  the  detection  criterion. 
EPA’s  research  indicates  that  monitoring 
for  specific  components  or  tracer 
compounds  may  be  very  advantageous 
under  certain  site  conditions  because  it 
eliminates  some  of  the  difficulties  with 
background  interference  levels  and  false 
alarms.  For  example,  sensors  that  detect 
only  the  lightest  components  of  gasoline 
(e.g.,  butanes  and  pentanes)  may  suffer 
fewer  problems  with  high  back^und 
levels  because  these  constituents 
vaporize  so  rapidly  that  the  potentially 
confounding  efiects  of  past  spills  at  the 
site  are  minimized. 

Monitoring  for  these  components 
might  also  allow  spills  to  be  more  easily 
distinguished  from  equipment  leaks, 
because  the  level  of  the  light  chemical 
components  would  return  to  background 
levels  more  quickly  if  it  was  suddenly 
elevated  due  to  an  episodic  event  like  a 
spill.  Similarly,  if  a  carefully  selected 


tracer  compound  that  is  not  already 
present  at  the  site  is  placed  in  the  tank, 
background  interference  problems  can 
be  eliminated.  Some  of  the  advantages 
of  tracer  methods  were  also  discussed  in 
the  proposal  preamble  (52  FR  12730). 

For  the  above  reasons,  EPA  believes 
that  ei^ective  vapor  monitoring  systems 
can  be  designed  to  monitor  for  specific 
components,  tracer  compounds,  or  total 
organic  hydrocarbons.  Consequently, 
the  Agency  explicitly  allows  these 
additional  me^ods  in  §  280.43(e)  of  the 
final  rule. 

(d)  Sensitivity  of  the  Vapor  Monitor. 
The  proposed  rule  stated  that  the 
threshold  of  the  vapor  monitor  must  be 
preset  specifically  for  the  type  of 
regulated  substance  stored  in  the  UST. 
This  requirement  was  included  in  an 
attempt  to  increase  the  sensitivity  of  the 
monitor  to  detect  releases  in  areas  with 
background  hydrocarbon  levels.  Since 
proposal,  however,  changes  have  been 
made  to  the  vapor  monitoring 
requirements  based  on  public  comment 
and  new  EPA  analysis  that  make  this 
requirement  unnecessary  or  even 
undesirable.  Tracer  compounds  may 
now  be  used  for  vapor  monitoring,  so 
specificity  of  the  monitor  to  the 
regulated  substance  is  undesirable.  The 
EPA-sponsored  computer  modeling  that 
was  conducted  on  vapor  monitoring 
performance  indicated  that,  in  some 
circumstances,  a  monitor  would  be  more 
effective  if  it  monitored  for  a  single 
component  of  the  stored  substance  than 
the  complete  stored  substance  because 
it  would  be  able  to  differentiate  more 
distinctly  between  a  leak  of  that 
component  and  existing  background 
hydrocarbon  levels.  Again,  specificity  of 
the  monitor  to  the  complete  regulated 
substance  would  be  imdesirable.  The 
final  rule  now  simply  requires  that  the 
monitor  be  capable  of  detecting  a 
significant  increase  above  background 
of  the  regulated  substance,  a  component 
or  components  of  the  substance,  or  a 
tracer  compound.  This  change  will  allow 
the  use  of  existing  sensitive  monitOTS 
such  as  those  measuring  BTX  (benzene, 
toluene,  xylene)  or  “total  hydrocarbons” 
because  they  can  detect  components  of 
many  regulated  substances. 

(6)  Ground-Water  Monitoring 
(§  280.43(f)).  The  proposed  rule  allowed 
Ae  use  of  monitoring  for  free  product  on 
top  of  the  ground-water  table  to 
determine  the  presence  of  a  release  from 
an  UST  system.  Many  commenters 
agreed  with  this  approach  to  release 
detection  but  wanted  EPA  to  ease  some 
of  the  limitations  placed  on  the  use  of 
the  method.  The  final  rule  still  allows 
monitoring  on  top  of  the  water  table  for 
free  product  but  with  several  changes: 


Well  placement  is  no  longer  limited  to 
the  excavation  zone;  the  well  screen 
must  be  designed  to  prevent  clogging 
and  intercept  the  water  table  at  both 
high  and  low  ground-water  conditions; 
and  the  well  must  be  sealed  from  the 
ground  to  the  top  of  the  filter  pack. 

(a)  Effectiveness.  In  the  proposal  the 
Agency  recognized  that  there  are 
several  concerns  about  the  use  of 
ground-water  monitoring,  primarily  the 
fact  that  the  resource  being  protected 
(i.e.,  ground  water)  is  the  medium  in 
which  the  release  is  detected.  The 
Agency  included  this  release  detection 
method  in  the  proposed  rule,  however, 
because  this  method  has  been 
demonstrated  to  successfully  detect 
small  petroleum  releases  and  it  is 
currently  in  widespread  use  in  several 
state  UST  programs,  such  as  that  in 
Florida.  EPA  proposed  limiting  ground- 
water  monitoring  only  to  floating  free 
product  because  its  presence  can  be 
detected  more  quickly  and  reliably 
following  a  release  than  can  dissolved 
product  The  proposed  rule  also 
contained  several  limitations  on  well 
design,  well  placement  and  equipment 
performance  that  together  were 
intended  to  limit  the  use  of  this  method 
to  those  conditions  under  which  rapid 
detection  could  be  ensured. 

Most  commenters  supported  ground- 
water  monitoring  as  a  release  detection 
method  in  common  use  that  has 
successfully  detected  leaks.  One 
commenter  expressed  reservations 
about  the  method,  saying  that  released 
product  can  migrate  away  fiom 
monitoring  wells  around  an  UST  system 
and  claimed  some  problems  with 
Florida’s  program.  EPA  continues  to 
acknowledge  that  the  method  is  not 
completely  risk-free  and  also  believes 
that  it  provides  a  level  of  protection 
equivalent  to  the  other  allowed  release 
detection  methods.  In  addition,  not 
allowing  ground-water  i,  jnitoring  in  the 
rule  would  force  states  like  Florida  that 
depend  primarily  on  ground-water 
monitoring  to  completely  revamp  their 
programs,  thus  disrupting  established 
and  effective  programs,  delaying 
implementation,  and  unnecessarily 
increasing  expenditures  because  of  the 
replacement  of  all  the  existing  wells 
with  other  equipment.  Therefore,  in 
consideration  of  the  limitations 
discussed  below,  EPA  has  retained 
ground-water  monitoring  as  an  option  in 
the  final  rule. 

(b)  Limitations.  The  limits  on  well 
placement  in  the  proposal  restricted  this 
method  to  areas  with  the  water  table  20 
feet  or  less  below  the  surface  and  with 
soils  having  a  hydraulic  conductivity  of 
at  least  0.01  cm/sec.  Also,  the  wells  had 
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to  be  placed  within  the  excavation  zone. 
These  restrictions  were  intended  to 
ensure  rapid  detection  by  minimizing 
the  distance  that  a  release  must  move 
between  the  UST  and  the  monitoring 
point  and  minimizing  the  time  taken  to 
move  that  distance.  Ground-water 
monitoring  was  also  limited  to  use  with 
products  that  are  immiscible  in  water 
and  lighter  than  water  so  the  product 
can  be  detected  by  the  monitors. 

•  Depth  to  Ground  Water. 

Many  commenters  believed  that  the 
proposed  20-foot  maximum  depth-to- 
ground-water  restriction  was  too 
stringent  and  requested  that  this 
maximum  value  be  increased  or  even 
deleted  entirely  from  the  final  rule. 
Others  agreed  with  the  proposed  rule. 
The  Agency  still  believes,  however,  that 
increasing  the  allowable  maximum 
depth  would  increase  the  volume  of  the 
release  that  could  occur  before 
detection.  Detection  of  releases  is  also 
slower  and  less  certain  with  deeper 
wells  because  subsurface  geology  can 
inadvertantly  direct  product  away  from 
the  monitoring  wells,  even  if  they  are 
located  close  to  the  UST  system.  EPA 
research  conducted  since  the  proposal 
suggests  that  20  feet  is  the  maximum 
depth  to  ground  water  that  will  permit 
detection  in  30  days  when  the  hydraulic 
conductivity  is  0.01  cm/sec  (Notice  of 
Availability;  53  FR 10403).  Also,  once  a 
release  is  detected  by  a  deeper  well, 
corrective  action  will  be  more  difficult 
and  costly  because  more  product  has 
been  released.  Therefore,  EPA  has 
retained  in  the  final  rule  the  20-foot 
depth-to-ground-water  restriction  when 
ground-water  monitoring  is  used  as  the 
sole  release  detection  method.  If  this 
method  is  used  as  a  supplemental 
device  to  another  approved  form  of  leak 
detection  or  as  a  release  investigation 
method,  EPA  encourages  the  use  of 
these  wells  at  greater  depths  or  in  less 
permeable  soils. 

•  Placement  of  Monitoring  Wells. 

Commenters  also  objected  to  the 

proposed  requirement  that  the 
monitoring  wells  intercept  the 
excavation  zone.  One  commenter  noted 
that  this  requirement  could  result  in 
existing  tanks  being  punctured  during 
drilling  of  the  well.  Another  commenter 
said  such  a  requirement  violates  some 
existing  state  laws  intended  to  prevent 
contamination.  The  Agency  shares  this 
concern  as  one  expressed  by  numerous 
regulators  in  the  field.  Apparently,  not 
all  owners  and  operators  of  existing 
USTs  know  the  orientation  and 
dimensions  of  their  UST  system,  not  all 
well  drillers  have  the  equipment  to  find 
the  exact  location  of  their  UST,  and 
errors  in  well  installation  can  occur 


even  when  the  placement  of  the  UST  is 
known. 

Although  a  slight  increase  in  the 
allowable  distance  between  the  UST 
and  the  well  may  result  in  slightly  larger 
releases  before  detection,  EPA  decided 
that  this  was  preferable  to  the 
catastrophic  release  that  would  occur  if 
a  tank  were  punctured.  Today’s  final 
rule  has  been  revised  to  require  that  the 
monitoring  wells  or  devices  be  placed 
within  the  excavation  zone  or  as  close 
to  the  excavation  zone  as  is  technically 
feasible.  This  change  also  applies  to 
new  tanks  although  placing  the  wells  in 
the  excavation  zone  should  rarely  be 
technically  infeasible. 

The  soil  hydraulic  conductivity 
limitation  is  retained  in  the  final  rule 
and  will  have  to  be  met  whether  the 
well  is  placed  outside  or  inside  the 
excavation  zone.  Thus,  the  revision  on 
well  placement  is  not  a  major  change 
because  wells  are  allowed  outside  the 
excavation  zone  only  when  the  well  is 
in  close  proximity  to  the  UST  system, 
the  soil  is  very  porous,  and  released 
product  can  move  quickly  to  the  well.  If 
the  soil  outside  the  excavation  zone 
cannot  meet  the  conductivity 
requirement,  the  well  must  be  placed 
inside  the  zone. 

•  Immiscible  in  Water. 

The  proposed  rule  required  that  the 
regulated  substance  be  immiscible  in 
water  and  have  a  specific  gravity  less 
than  one  in  order  to  use  ground-water 
monitoring.  These  requirements  were 
needed  to  ensure  that  released  product 
would  float  on  top  of  the  water  table, 
where  it  could  be  detected  by  the 
monitors.  The  Agency  has  retained 
these  requirements  in  the  final  rule  but 
notes  that  ground-water  monitoring  is 
intended  for  use  with  gasoline  and  other 
substances  that  are,  in  fact,  slightly 
soluble  in  water.  Thus,  the  immiscibility 
requirement  does  not  exclude 
substances  which  are  in  fact  slightly 
soluble.  The  slight  solubility  will  not 
interfere  with  rapid  detection  because 
most  of  the  product  is  still  floating  on 
top  of  the  water  table  where  the  monitor 
can  sense  it.  For  example,  gasoline  has 
been  successfully  detected  by  ground- 
water  monitoring  in  state  programs  such 
as  Florida’s. 

(c)  Design  Specifications.  In  the 
proposed  rule,  EPA  did  not  include  any 
design  specifications  for  the  monitoring 
wells  and  networks  because  site 
conditions  vary  widely  throughout  the 
U.S.,  and  the  Agency  wanted  to  allow 
the  implementing  agencies  and  owners 
and  operators  as  much  flexibility  as 
possible  in  designing  the  wells  and 
monitoring  network  to  fit  the  site. 
Commenters  suggested  that  the  rule 


should  contain  more  specific 
requirements  and  restrictions.  EPA 
continues  to  believe  that  tailoring  the 
wells  and  the  network  to  the  specific 
conditions  will  result  in  better  release 
detection,  so  few  specific  requirements 
can  (or  should)  be  included  at  the 
national  level.  In  addition,  most  states, 
such  as  Florida,  that  are  relying  on 
ground-water  monitoring  as  the 
preferred  release  detection  method  have 
already  included  detailed  design 
specifications  in  their  UST  programs. 

However,  upon  further  review  of  the 
proposed  limitations  and  capabilities  on 
ground-water  monitoring  and  the 
experience  using  this  method  in  Florida, 
and  other  areas,  the  Agency  did  decide 
that  three  well-design  criteria  should  be 
added  to  the  final  rule  to  prevent 
common  problems.  First,  if  the  top  of  the 
water  table  is  above  or  below  the 
screened  interval  of  the  well,  then  the 
free  product  floating  on  top  of  the  water 
table  will  not  be  able  to  enter  the  well 
and  be  detected  by  the  monitor.  For  this 
reason,  today’s  final  rule  requires  that 
the  monitoring  well  screen  must  allow 
entry  of  regulated  substance  into  the 
well  under  both  high  and  low  ground- 
water  conditions.  Second,  the  final  rule 
requires  that  screening  be  designed  to 
prevent  migration  of  soil  or  filter  pack 
into  the  well,  which  would  clog  the 
screen  and  prevent  product  from 
entering  and  being  detected.  Tlie  third 
criterion  added  to  the  final  rule  is  the 
requirement  that  the  wells  be  sealed 
from  the  surface  to  the  top  of  the  filter 
pack,  which  will  prevent  possible 
contamination  by  hydrocarbons  washed 
from  the  surface  by  rain  water  that 
might  cause  a  false  alarm  or  mask  a 
future  release. 

(d)  Sensitivity  of  Monitor.  The  last 
limitation  included  in  the  proposed  rule 
to  ensure  rapid  detection  using  groimd- 
water  monitoring  was  a  performance 
standard  requiring  that  the  monitoring 
equipment  be  capable  of  detecting  the 
presence  of  at  least  one-eighth  of  an 
inch  of  6*00  product  on  top  of  the  ground 
water.  This  value  was  selected  because 
it  is  the  maximum  performance  that 
manufacturers  continue  to  claim  can  be 
achieved  by  existing  automated 
monitoring  equipment.  This  requirement 
was  intended  to  apply  both  to 
automated  and  manual  monitoring 
techniques.  Some  commenters  wanted 
to  make  the  standard  more  stringent  by 
reducing  the  criterion  of  one-eighth  of  an 
inch  of  free  product  in  the  well  to  one- 
sixteenth  of  an  inch  or  by  replacing  it 
with  nonquantitative  terms  such  as 
detection  by  “sheen”  or  by  human  sight 
or  smell.  The  commenters  felt  that  the 
Agency  did  not  give  enough  justification 
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for  selecting  the  ^-inch  value  and  that  it 
is  essentially  dehning  the  volume  of  an 
acceptable  release. 

The  Agency  reiterates  that  the  Vs-inch 
requirement  was  selected  as  the 
performance  standard  because  it  is  the 
sensitivity  of  existing  automated 
equipment,  not  because  it  is  an 
acceptable  release.  A  preliminary  EPA 
analysis  indicates  that  several 
commercial  devices  can  detect  Vs  inch 
of  product  on  top  of  a  water  table 
(Notice  of  Availability;  53  FR 10403).  To 
set  a  performance  standard  that  is  more 
stringent  than  can  be  met  by  existing 
technology  would  eliminate  use  of  this 
method,  which  has  proven  effective  in 
several  local  UST  programs.  The  Agency 
considered  allowing  only  manual 
methods  of  collecting  and  analyzing 
ground-water  samples,  which  may  be 
more  sensitive  than  automated 
monitors;  however,  manual  methods  are 
very  subjective  and  can  only  be 
conducted  intermittently,  whereas 
automated  methods  can  be  continuous 
and  are  less  subjective.  Therefore, 
today’s  final  rule  retains  the  Vs-inch 
performance  standard,  and  both  manual 
and  automated  monitoring  are 
acceptable. 

(7)  Interstitial  Monitoring 
(§  280.43(g)).  Interception  barriers  and 
interstitial  monitoring  were  two 
methods  of  release  detection  allowed  in 
the  proposed  rule.  Because  they  are  two 
distinct  methods  used  to  detect  releases, 
they  were  treated  separately.  These 
methods  and  the  requirements  that  were 
proposed  for  them  were  discussed  in 
detail  in  the  preamble  to  the  proposed 
rule  (52  FR  12735-12739).  Commenters 
were  in  favor  of  allowing  these  methods 
but  suggested  changes  to  some  of  the 
requirements.  In  response  to  comments 
on  several  technical  issues  raised  in  the 
proposal  concerning  both  methods,  EPA 
has  changed  some  of  the  technical 
requirements.  Based  on  these  comments, 
the  final  rule  has  consolidated  the 
requirements  for  both  methods  into  one 
section,  eliminated  the  use  of  soil/clay 
liners,  and  added  a  requirement  to 
prevent  interference  with  effective 
cathodic  protection. 

Section  280.41  of  the  proposed  rule 
allowed  monitoring  between  an  UST 
and  two  types  of  impermeable  barriers 
as  two  separate  release  detection 
methods.  The  first  method,  proposed  in 
§  280.41(f),  allowed  monitoring  for 
liquids  in  the  unsaturated  zone  between 
an  UST  and  an  interception  barrier 
immediately  below  it.  Interception 
barriers  are  basically  partial  excavation 
zone  liners:  they  are  located 
immediately  below  the  UST  and  come 
only  part  of  the  way  up  the  sides  of  the 


excavation  pit.  The  second  method, 
proposed  in  §  280.41(h),  allowed 
interstitial  monitoring  between  an  UST 
and  a  secondary  barrier  that  surrounds 
the  entire  UST  system.  These  barriers 
are  not  the  partial,  catch  basin-type  of 
barriers  allowed  under  the  first  method. 
These  barriers  are  either  integral  to  the 
tank  system  design  itself  (e.g.,  double- 
walled  tanks  or  pipes)  or  they  are 
located  wdthin  the  UST  excavation  area 
along  the  bottom  and  sides  of  the  pit 
and  present  a  barrier  between  all  parts 
of  the  UST  system  and  the  environment 
(e.g.,  flexible  membrane  pit  liners). 

Using  either  of  the  above  barrier-type 
methods,  the  interstitial  space  between 
the  tanks  and  the  barrier  can  be 
monitored  by  a  variety  of  devices 
designed  to  detect  a  variety  of  changes 
in  operating  conditions  (e.g.,  pressure 
changes  with  doubie-ivalled  tanks  or 
presence  of  liquid  cr  gaseous  product  in 
the  interstitial  space  between  the  barrier 
and  the  UST  system).  Because  improper 
design  can  make  these  systems 
ineffective,  the  proposed  rale  included  a 
number  of  design  criteria  to  ensure 
effectiveness  as  a  release  detection 
method. 

(a)  Consolidation  of  Sections.  The 
proposed  rule  included  a  set  of  general 
performance  standards  and  design 
limitations  for  each  method  to  ensure 
effective  detection  of  released  product. 
The  requirements  for  the  two  methods 
were  essentially  the  same.  Despite  their 
similarity,  they  were  included 
separately  in  the  proposed  rule  to  make 
it  clear  that  they  are  two  distinct 
proposed  methods  and  that  both  are 
acceptable  means  of  detecting  releases. 
These  two  methods  were  not  intended 
to  prevent  releases,  but  were  intended 
to  contain  releases  long  enough  to  direct 
the  regulated  substance  to  a  monitor  for 
detection;  EPA  intended  that  release 
prevention  be  covered  in  the  UST  design 
and  installation  sections  of  the  rule  (52 
FR  12735-12739). 

Today’s  final  rule  has  been 
reorganized  so  that  the  performance 
requirements  for  both  of  these  methods 
are  discussed  in  a  single  section 
(§  280.43(g)).  The  Agency  has  decided  to 
eliminate  the  separate  and  duplicative 
sections  in  the  proposed  rule  on 
interception  barriers  and  interstitial 
monitoring  because  this  appeared  to  be 
a  source  of  confusion  to  some 
commenters.  This  is  only  an 
organizational  change,  not  a  deletion  of 
a  possible  release  detection  method,  and 
does  not  change  the  substantive  intent 
of  the  proposal.  The  consolidated  design 
and  performance  limitations  for  both 
methods  remain  as  proposed  with  the 
exception  of  the  changes  noted  below. 


(b)  Performance  Standard.  The 
proposed  rule  required  that  the 
interstitial  monitor  between  an  UST  and 
a  secondary  barrier  be  capable  of 
detecting  any  release  from  the  UST  into 
the  interstitial  area.  One  commenter 
objected  to  this  wording  because  it 
requires  that  the  interstitial  monitor 
would  be  capable  of  detecting  any 
release,  no  matter  how  small.  The 
Agency  disagrees  with  the  commenter 
and  believes  that  interstitial  monitors 
should  be  capable  of  detecting  a  release 
into  the  interstitial  area.  The  available 
data  on  monitor  performance  indicates 
that  they  are  very  sensitive  and  will,  in 
fact,  be  able  to  detect  the  type  and  size 
of  release  that  is  likely  to  occur  from  a 
secondarily  contained  UST  system. 
Ideally,  EPA  agrees  with  the  commenter 
that  a  performance  standard  should  be 
included  in  the  rule  to  define  the 
sensitivity  of  interstitial  monitors.  The 
data  are  insufficient,  however,  to 
determine  a  performance  standard. 
Secondary  containment  with  interstitial 
monitoring  is  a  very  sensitive  release 
detection  method  and  is  believed  to 
provide  maximum  protection  of  human 
health  and  the  environment,  and  the 
Agency  did  not  want  to  eliminate  it  from 
the  rule  for  lack  of  a  specific 
performance  standard.  Therefore,  the 
final  rule  continues  to  require  that 
interstitial  monitors  be  capable  of 
detecting  a  leak  from  any  portion  of  the 
tank  that  routinely  contains  product. 

(c)  Soil/Clay  Liners.  The  Agency 
solicited  comments  on  the  performance 
of  barriers  for  purposes  of  UST  release 
detection  (52  FR  12736, 12739).  The 
subject  the  Agency  received  the  most 
comment  on  was  the  question  of  the  use 
of  soil/clay  liners.  Some  commenters 
approved  of  the  use  of  soil/clay  liners 
but  suggested  that  these  liners  needed 
more  stringent  limitations.  Other 
commenters  recommended  that  these 
liners  not  be  allowed  in  the  final  rule 
because  they  are  not  impermeable  to  all 
gasoline  constituents.  Recently 
completed  studies  by  EPA’s  Office  of 
Solid  Waste  on  the  effectiveness  of  soil/ 
clay  liners  compared  to  synthetic  liners 
(Notice  of  Availability,  53  FR  10403),  as 
well  as  information  submitted  by 
commenters  on  the  proposal,  have 
caused  the  Agency  to  delete  this 
proposed  technical  option  from  today’s 
final  rule.  This  means  that  barriers 
constructed  from  native  soils  or 
artificially  treated  soils  (for  example, 
bentonite-sealed  soils)  are  excluded 
from  use  under  the  revised  performance 
requirements  for  barriers.  In  general, 
soil/clay  barriers  are  not  being  allowed 
because  there  is  enough  evidence  about 
the  inadequate  performance  of  these 
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materials  as  reliable  barriers  to  question 
their  reliability  for  release  detection 
purposes. 

(d)  Interference  with  Cathodic 
Protection.  Several  other  commenters 
noted  that  barriers  that  completely  line 
the  excavation  might  interfere  wiUi  the 
cathodic  protection  system.  For 
example,  flexible  membrane  barriers  are 
usually  non-conductive  and  could 
electrically  isolate  the  anodes  from  the 
tank  system,  preventing  the  flow  of 
protective  current.  The  Agency  agrees 
that  this  could  be  a  problem  although  no 
failmes  of  this  type  have  been  reported. 
A  general  requirement  has,  therefore, 
been  added  to  the  rule,  stipulating  that 
barriers  must  not  interfere  with  cathodic 
protection  (§  280.43(g)].  EPA  believes 
this  can  be  met  in  most  cases  simply  by 
ensuring  that  the  components  of  the 
protection  system  are  placed  inside  the 
barrier  system. 

(e)  Compatibility  of  Liner  with 
Product  The  proposed  rule  contained  a 
requirement  that  the  secondary  barrier 
be  compatible  with  the  regulated 
substance  to  prevent  the  product  firom 
eroding  the  integrity  of  the  liner  over 
time,  causing  holes  and  possible 
releases  to  the  environment  (52  FR 
12735, 12736, 12739).  The  Agency  agrees 
with  commenters  who  not^  that  a  small 
amoimt  of  liner  deterioration  is 
inevitable.  Accordingly,  the  wording  of 
the  proposed  compatibility  performance 
requirement  in  §  280.43(g)  has  been 
changed  to  indicate  that  some 
deterioration  is  permissible  as  long  as  it 
does  not  prevent  the  detection  of  a 
release.  This  requirement  was  revised  to 
ensure  that  a  basic  level  of  compatibility 
is  achieved  and  to  make  the  owners  and 
operators  responsible  for  ensuring 
barrier  materials  (e.g.,  flexible 
membrane  liners)  are  compatible  with 
the  product  stored  (see  also  §  280.32). 

(8)  Other  Methods  of  Release 
Detection  (§  280.43(h)).  As  discussed  in 
the  preamble  to  the  proposal  (52  FR 
12739-12740),  EPA  has  identified  over 
250  commercially  available  release 
detection  devices.  The  Agency 
continues  to  believe  that  methods  of 
detection  other  than  the  seven  general 
methods  listed  in  the  rule  may  also  be 
able  to  successfully  detect  releases 
under  certain  circumstances.  Thus,  the 
proposed  rule  allowed  the  use  of  other 
methods  of  release  detection  if  they 
were  approved  by  the  implementing 
agency  as  no  less  stringent  than  one  of 
the  other  methods  listed  in  the  rule. 
Commenters  generally  preferred  that 
any  mechanism  for  approval  of  a  new 
method  be  at  the  federal  level 
(discussed  in  more  detail  below).  The 
final  rule,  however,  retains  the  approval 


mechanism  as  proposed  but  provides  an 
additional  mechanism  for  allowance  of 
other  methods.  A  new  method  may  be 
used  if  it  can  detect  a  release  of  0.2 
gallon  per  hour  or  150  gallons  within  a 
month  with  a  PD  of  95  percent  and  a 
PFA  of  5  percent.  The  Agency  felt  that 
adding  the  second  alternative 
mecheinism,  one  which  is  self- 
implementing,  will  provide  consistency 
among  methods,  offer  additional 
flexibility  for  owners  and  operators  to 
choose  new  or  improved  technologies  of 
equivalent  protection  to  those 
specifically  allowed  in  the  rule,  and  spur 
iimovation. 

(a)  Other  Methods  Approved  by 
Implementing  Agencies.  The  specific 
methods  EPA  proposed  have 
demonstrated  efiectiveness  in  the  field 
and  are  already  in  extensive  use.  An 
important  purpose  for  including  these 
methods  was  to  make  it  clear  that  their 
use  was  allowed  for  meeting  the 
proposed  release  detection  requirements 
and  imder  what  conditions  they  could 
be  used.  The  Agency  intends  to  continue 
to  develop  and  provide  information 
helpful  to  the  implementing  agencies  in 
evaluating  new  methods.  EPA  will  also 
continue  to  foster  identification  and 
development  of  new  methods.  Although 
the  Agency  wants  to  allow  new 
methods,  it  was  also  concerned  that,  to 
protect  human  health  and  the 
environment,  they  be  limited  to  the 
methods  that  are  at  least  as  stringent  as 
the  methods  proposed.  Therefore,  the 
proposed  rule  included  a  mechanism  to 
allow  the  use  of  a  new  release  detection 
method  if  the  owner  or  operator  could 
demonstrate  to  the  implementing  agency 
that  the  method  could  detect  releases 
before  they  migrated  beyond  the 
excavation  zone  as  effectively  as  one  of 
the  methods  already  in  the  rule. 

Generally,  commenters  agreed  with 
the  need  for  allowing  new  methods  but 
most  felt  it  should  be  a  federal  approval 
process  conducted  by  EPA,  not  by  the 
implementing  agency  as  proposed.  The 
commenters  were  opposed  to  delegating 
approval  authority  to  the  implementing 
agencies  because  the  lengthy  and 
repeated  (for  each  state  or  local  agency] 
approvals  would  discourage  method 
development  and  because  state  and 
local  officials  do  not  have  the 
knowledge  to  make  these  evaluations. 
All  of  the  commenters  felt  that  the 
approval  mechanism  would  be  more 
efficient  at  the  federal  level,  where 
approval  could  be  granted  one  time, 
rather  than  50  times,  by  means  of  an 
approved  list  or  a  revised  regulation. 

As  stated  in  the  proposal,  the  Agency 
wants  to  foster  innovation  and 
development  of  new  release  detection 


methods  and  to  allow  them  to  be 
implemented  quickly  (52  FR  12739). 
Therefore,  the  Agency  is  concerned  that 
the  development  and  publication  of  a 
federal  list  of  approved  methods  or  a 
revised  regulation,  as  suggested  by  some 
commenters,  would  take  too  long.  The 
Agency  could  decide,  at  some  future 
time,  to  revise  the  final  regulation  to  add 
new  general  methods.  The  Agency  is 
convinced,  however,  that  allowing 
approval  by  the  implementing  agency, 
including  those  at  the  state  and  local 
level,  will  enable  a  new  method  to  be 
used  more  quickly  because  the 
implementing  agencies  would  not  have 
to  wait  for  a  Federal  approval  before  a 
method  could  be  implemented.  In 
addition,  the  precedent  set  when  a  new 
method  passes  an  evaluation  in  one 
implementing  agency  should  facilitate 
succeeding  reviews  by  other  agencies. 

Implementing  agencies  are  developing 
UST  programs  quickly,  and  the  Agency’s 
primary  concern  is  to  meet  their  needs 
as  rapidly  as  possible.  The  Agency’s 
research  on  release  detection  methods 
will  provide  important  information  to 
state  and  local  agencies  for  use  in  their 
decisions  on  which  release  detection 
methods  to  allow.  'The  Agency  will 
continue  to  encourage  private  sector 
evaluation  of  new  release  detection 
methods  and  the  exchange  of  this 
information  with  the  implementing 
agencies.  In  addition,  as  discussed 
below,  the  Agency  is  providing  another, 
self-implementing  alternative  for  use  of 
methods  not  explicitly  included  in  the 
rule. 

In  addition  to  the  reasons  given 
above,  a  Federal  approval  listing 
process  or  a  revised  regulation  would 
not  ease  some  of  the  problems  that 
commenters  foresee  with  delegating 
approval  to  the  implementing  agencies. 
^A’s  inclusion  of  methods  in  the  final 
rule,  or  its  subsequent  endorsement  of  a 
new  method,  does  not  automatically 
make  the  method  acceptable  in  a  state 
because  states  or  local  governments 
may,  under  their  own  authority,  impose 
release  detection  requirements  more 
stringent  than  EPA’s.  Each  state  can 
review  each  method  and  decide  whether 
or  not  to  allow  it.  In  fact,  a  number  of 
state  and  local  agencies  are  already 
implementing  their  own  UST  programs, 
and  some  of  these  programs  have  more 
restricted  lists  of  approved  methods 
than  the  federal  rule.  Thus,  the  final  rule 
retains  the  proposed  option  of  approval 
of  other  methods  by  implementing 
agencies. 

'The  standard  for  implementing  agency 
approval  has  been  changed  in  the  final 
rule  to  make  it  consistent  with  other 
changes  in  the  rule.  The  revised  ground- 
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water  monitoring  standard  no  longer 
requires  that  the  monitoring  wells  pass 
through  the  excavation  zone.  As 
discussed  in  section  rV.D.2.d.6.  above, 
the  Agency  did  not  believe  that  this 
requirement  was  necessary  to  protect 
human  health  and  the  environment.  The 
revised  method  can  no  longer  detect  a 
release  before  it  migrates  beyond  the 
excavation  zone,  making  the  standard 
for  implementing  agency  approval 
meaningless.  To  retain  the  consistency 
between  this  section  and  the  method 
requirements,  the  standard  for 
comparing  new  and  existing  methods  in 
the  final  rule  has  been  revised.  The 
standard  now  specifies  that  methods 
approved  by  the  implementing  agency 
must  be  as  effective  as  one  of  the  other 
methods  allowed  in  the  rule.  Methods 
are  considered  to  be  equivalently 
protective  if  they  can  detect  a  small 
release  as  quickly  and  reliably  as  other 
methods  included  in  the  rule.  This 
change  is  consistent  with  changes  in 
§  280.42(b](5)(i)  (see  section  IV.D.2.C.2. 
of  the  preamble). 

(b)  Other  Methods  That  Meet  a 
Performance  Standard.  The  Agency 
included  in  the  final  rule  a  second 
mechanism  by  which  a  new  release 
detection  method  can  become  approved. 
A  new  method  may  be  used  to  meet  the 
release  detection  requirements  if  it  can 
be  demonstrated  to  detect  a  leak  rate  of 
0.2  gallon  per  hour  or  150  gallons  within 
a  month  with  a  PD  of  95  percent  and  a 
PFA  of  5  percent.  This  performance 
standard  for  alternative  release 
detection  methods  contains  two 
equivalent  leak  rates,  and  the  owner  or 
operator  may  demonstrate  compliance 
with  either  format.  Although  external 
monitoring  methods  are  capable  of 
detecting  very  small  releases,  it  is  more 
difficult  to  demonstrate  that  they  meet  a 
small  hourly  release  rate  than  a  larger, 
though  equivalent,  volume.  The  Agency 
was  concerned  that,  if  only  the  0.2 
gallon  per  hour  release  rate  was 
included  in  this  performance  standard, 
manufacturers  of  new  and  effective 
external  monitoring  equipment  or 
experimental  methods  would  be 
discouraged  from  developing  the 
methods  or  would  be  unable  to 
demonstrate  compliance  to  the 
statisfaction  of  the  implementing 
agency.  As  discussed  previously,  EPA 
wishes  to  encourage  development  of 
new  release  detection  methods. 

Unlike  the  performance  standards  for 
the  specific  allowable  release  detection 
methods,  the  PD  and  PFA  values  for  the 
performance  standard  for  new 
alternative  methods  are  effective 
immediately.  As  discussed  above  in 
section  IV.D.2.a.5.,  compliance  with  the 


probabilities  applicable  to  all  methods  is 
delayed  for  two  years.  This  delay  was 
included  in  the  final  rule  to  allow 
manufacturers  time  to  modify  existing 
methods,  which  are  already  in  wide  use, 
and  develop  the  required  documentation 
of  performance  while  still  providing  the 
immediate  release  detection  needs 
required  in  the  rule.  These  allowable 
methods  were  identified  in  the  rule 
because  they  are  widely  used  and 
expected  to  work  well,  often  without 
significant  improvements.  New 
alternative  methods,  however,  should  be 
developed  from  the  begiiming  to  meet 
the  most  stringent  performance 
requirements.  In  addition,  the  Agency 
was  concerned  that  only  requiring  a 
leak  detection  capability  of  0.2  gallon 
per  hour  could  be  interpreted  to  allow 
imprecise  methods  such  as  inventory 
control  to  be  used  alone  for  the  first  2 
years  of  the  program.  Methods  such  as 
ATGS  can  already  operate  almost  to  the 
required  probabilities  of  detection  and 
false  alarm,  whereas  inventory  control 
cannot  come  close  to  these  levels,  and 
to  allow  its  use  alone  even  for  2  years 
would  be  harmful  to  human  health  and 
the  environment. 

The  evidence  gathered  by  EPA  from 
laboratory  evaluations  and  field 
experience  indicates  that  the  methods 
specifically  proposed  (except  inventory 
control)  should  be  able  to  meet  this 
performance  standard  now  or  in  the 
near  future  (see  discussions  above  for 
each  method).  As  new  methods  use  this 
mechanism  to  become  approved,  this 
will  ensure  consistency  of  performance 
among  new  methods.  The  net  effect  of 
including  this  alternative  in  the  final  rule 
is  to  move  closer  to  the  general 
performance  standard  for  all  methods 
considered  desirable  by  many 
commenters  (see  discussion  in  section 
IV.D.2.a.4.  above). 

The  addition  of  this  alternative  will 
have  the  effect  desired  by  commenters 
and  EPA  of  spurring  innovation  and 
development  of  new  technology  for 
release  detection  because  there  is  now  a 
specific  and  measurable  goal  for 
manufacturers  to  work  towards.  In 
particular,  this  approach  will  provide 
flexibility  to  develop  new  release 
detection  methods  for  unusual  UST 
systems  such  as  bulk  tanks,  for  which 
current  methods  are  inappropriate  or 
expensive.  This  approval  mechanism 
will  have  the  additional  advantage  of 
allowing  a  new  method  proven  to  meet 
the  standard  to  be  used  without  any 
approvals  in  states  which  allow  this 
approval  mechanism. 

This  approach  also  clarifies  what 
minimium  equivalent  performance  must 
be  demonstrated  to  the  implementing 


agency  under  the  other  approval 
procedure  for  new  methods  (see 
preceding  section).  EPA  did  not, 
however,  want  to  make  this 
performance  standard  the  only  means 
by  which  a  new  method  could  become 
approved  because  it  may  not  be  possible 
to  easily  determine  a  leak  rate  for  some 
methods  within  the  next  few  years, 
particularly  external  ones.  Such 
methods  can  still  be  very  effective  at 
detecting  releases  and  the  Agency 
wants  to  encourage  the  development  of 
sensitive  methods.  If  method  developers 
can  demonstrate  to  the  implementing 
agencies  the  sensitivity  of  their  methods 
in  ways  other  than  leak  rates,  then  they 
should  be  able  to  do  so.  For  these 
reasons,  the  performance  standard 
approach  to  approving  new  methods  is 
included  in  the  final  rule  in  addition  to, 
not  in  place  of,  the  proposed  mechanism 
requiring  review  by  the  implementing 
agency. 

e.  Methods  of  Release  Detection  for 
Piping  (§  280.44).  The  general  release 
detection  requirements  for  pressure  and 
suction  lines  are  discussed  in  section 
IV.D.2.b.2.  of  this  preamble.  This  section 
discusses  the  performance  standards  for 
those  required  release  detection 
methods. 

One  commenter  noted  that  piping  and 
tank  release  detection  methods  should 
be  separated  because  not  all  tank 
methods  apply  to  piping  and  vice  versa. 
A  separate  section  addressing  piping 
release  detection  methods  has  been 
added  to  the  final  rule  to  address  these 
concerns.  Separating  the  methods  for 
tanks  and  piping  allows  owners  and 
operators  greater  flexibility  in  designing 
a  system.  For  example,  at  a  station  with 
extensive  piping,  installing  flow 
restrictors  and  conducting  an  annual 
tightness  test  for  the  piping  and  using 
vapor  monitoring  for  the  tanks  may 
better  protect  the  environment  and  cost 
less  than  installing  vapor  monitoring  for 
both  the  tanks  and  piping. 

The  proposed  rule  required  either 
continuous  monitoring  devices  or 
automatic  shutoff  devices  on  all 
pressurized  lines  as  well  as  a  line 
tightness  test  in  conjunction  with 
scheduled  tank  tightness  tests.  The 
proposed  rule  established  a  leak  rate  for 
the  automatic  shutoff  device  and 
indirectly  required  line  tests  to  meet  the 
tank  test  standard  (0.1  gallon  per  hour 
with  a  PD  of  99  percent  and  a  PFA  of  1 
percent)  but  set  no  other  performance 
standards.  The  Agency  requested 
comment  regarding  the  field 
performance  of  pressurized  piping 
release  detection  methods  (52  FR 12744). 
Commenters  noted  that  additional 
performance  parameters  should  be 


Federal  Register  /  Vol.  53.  No.  185  /  Friday.  September  23.  1988  /  Rules  and  Regulations  37167 


provided  in  the  rule,  such  as  detection 
limits  and  line  operating  characteristics. 
The  Agency  agrees  and  has  accordingly 
added  further  specifications  to  the 
piping  release  detection  methods 
allowed  in  the  Hnal  rule  to  ensure  that 
they  meet  these  minimum  performance 
standards.  Thus,  probabilities  of 
detection  and  false  alarm  have  been 
added  for  the  automatic  line  leak 
detectors  and  line  tightness  tests;  and 
(for  reasons  explained  earlier)  the 
effective  date  of  these  probabilities  is 
delayed  for  2  years.  Because  leak  rates 
depend  on  the  pressure  in  the  line,  the 
Agency  agreed  with  commenters 
suggesting  that  the  minimum 
performance  standards  for  line  leak 
detectors,  which  operate  by  detecting 
changes  in  line  pressure,  should  be 
specified  in  terms  of  the  line  operating 
pressure.  Each  of  the  piping  release 
detection  methods  is  discussed  below. 

(1)  Automatic  Line  Leak  Detector 
(§  280.44(a)).  The  proposed  rule  required 
that  the  automatic  shutoff  device  be 
capable  of  detecting  and  shutting  off  a 
release  of  at  least  2  gallons  per  hour. 

This  value  was  selected  based  on 
manufacturers’  claims.  Most 
commenters  felt  that  the  performance 
standard  suggested  in  the  supplemental 
notice  (52  FR  48638)  of  0.1  gallon  per 
hour  with  a  PD  of  99  percent  and  a  PFA 
of  1  percent  was  too  stringent,  and  that  2 
gallons  per  hour  was  below  the 
detection  level  of  flow  restrictors. 

The  performance  standard  in  the  final 
rule  for  automatic  piping  release 
detection  methods  (including  flow 
restrictors,  shutoff  devices,  and 
interstitial  or  external  monitors)  has 
been  set  at  3  gallons  per  hour  at  10  psi 
with  a  PD  of  95  percent  and  a  PFA  of  5 
percent.  The  3  gallons  per  hour  value 
and  the  probabilities  were  selected 
based  on  a  study  conducted  by  EPA’s 
Office  of  Research  and  Development  of 
the  behavior  of  pressurized  lines,  an 
evaluation  performed  and  submitted  by 
a  commenter,  and  manufacturers’ 
written  claims.  The  value  of  10  psi  was 
also  selected  because  it  is  the  pressure 
at  which  a  typical  line  leak  detector 
operates.  A  manufacturer  can  test  a 
device  at  any  convenient  operating 
pressure  and  mathematically  convert 
the  results  to  10  psi  to  determine  if  the 
device  meets  the  performance  standard. 
As  discussed  elsewhere  in  today’s 
preamble  (section  IV.D.2.a.5.),  the 
effective  date  of  the  PD  and  PFA  is 
delayed  for  2  years  following 
promulgation. 

The  final  rule  also  requires  that  an 
automatic  line  leak  detector  be  capable 
of  checking  for  releases  hourly  and 
either  restrict  or  shut  off  flow  of  product 


or  be  equipped  with  an  audible  or  visual 
alarm.  Ilie  Agency  intends  the  term 
automatic  line  leak  detector  to  include  a 
wide  variety  of  devices  that  meet  the 
standard  including  automatic  shutoff 
devices,  automatic  flow  restrictors, 
continuous  interstitial  monitors, 
continuous  vapor  monitors,  or 
continuous  ground-water  monitors.  The 
homly  detection  frequency  was  selected 
because  pressurized  lines  can  release 
large  volumes  of  product  quickly,  so 
very  fi'equent  monitoring  is  necessary 
diuing  operation  to  protect  human 
health  and  the  environment  The 
equipment  currently  on  the  market 
either  operates  continuously  or  conducts 
a  test  each  time  the  pump  is  turned  on  to 
dispense  product,  provided  several 
minutes  have  elapsed  since  the  previous 
dispensing,  so  meeting  this  requirement 
should  not  be  difficult  The  Agency 
believes  the  operators  must  be  alerted 
immediately  to  the  presence  of  leaks  in 
pressurized  lines.  To  do  this,  a  clear 
indication  such  as  flow  restriction  or 
shutoff  or  an  alarm  is  considered 
necessary. 

The  final  rule  also  contains  the 
requirement  that  all  automatic  line  leak 
detectors  be  checked  annually 
according  to  manufacturer’s 
requirements.  This  requirement  was 
added  in  response  to  commenters’ 
concern  that  line  leak  detectors  can 
malfunction  or  be  overridden  by  unwise 
operators.  The  possible  burden  of  an 
annual  maintenance  check  is 
outweighed  by  the  importance  of 
detecting  and  stopping  pressurized 
releases. 

(2)  Line  Tightness  Test  (§ 280.44(b)). 
The  line  tightness  test  that  is  required  in 
the  final  rule  annually  for  pressurized 
piping  and  every  3  years  for  American- 
style  suction  systems  is  part  of  the 
tightness  test  option  that  was  proposed 
for  the  entire  UST  system.  Work 
conducted  at  EPA’s  test  laboratory  in 
Edison,  NJ,  has  demonstrated  that  line 
tightness  test  methods  should  be  able  to 
meet  a  performance  standard  of  0.1 
gallon  per  hour  with  a  PD  of  95  percent 
and  a  PFA  of  5  percent  with,  perhaps, 
some  minor  modifications  in  procedure 
and  equipment  (see  section  IVJ}.2.b.2.). 
Therefore,  this  performance  standard 
has  been  adopted  in  the  final  rule.  As 
discussed  above  and  in  section 
IV.D.2.a.5.,  application  of  the 
performance  standard  for  line  tightness 
testing  has  been  delayed  for  2  years. 

As  discussed  above,  the  performance 
standards  for  line  release  detection  must 
be  stated  in  terms  of  the  line  operating 
pressure.  The  value  of  1.5  times  the 
operating  pressure  was  selected  for  the 
line  tightness  test  because  most 


operators  are  currently  performing 
tightness  tests  at  this  pressure,  it  is  the 
procedure  recommended  by  NITA  329 
for  hydrostatic  testing,  and  it  covers  the 
range  of  line  operating  pressures, 
including  suction  lines.  It  should  be 
noted  that,  for  safety  reasons,  all  line 
tightness  tests  should  be  performed  at 
positive  pressure,  not  a  vacuum,  even 
for  suction  lines.  For  example,  most 
suction  lines  operate  at  3  to  5  psi 
negative  pressure;  therefore,  tightness 
tests  should  be  conducted  at  about  7  psi 
positive  pressure. 

(3)  Applicable  Tank  Methods 
(§  280.44(c)).  In  the  proposed  rule,  six 
categories  of  tank  release  detection 
were  allowed  to  meet  the  monitoring 
requirement  for  the  “UST  system,” 
which  included  the  associated 
underground  piping.  As  discussed  in 
section  IVX).l.a.  above,  the  final  rule 
now  separates  the  release  detection 
methods  for  tanks  and  piping  because 
not  all  tank  release  detection  methods 
can  be  used  for  piping  and  vice  versa. 

As  noted  by  commenters,  some  of  the 
tank  monitoring  methods  are  in  fact 
applicable  to  piping,  such  as  vapor 
monitoring,  groundwater  monitoring, 
and  interstitial  monitoring,  and  the 
Agency  wanted  to  include  their  use  as 
an  option  for  piping  release  detection. 
Therefore,  the  final  rule  allows  monthly 
monitoring  with  one  of  the  applicable 
tank  monitoring  methods  if  it  is  capable 
of  detecting  a  release  fi-om  the  portion  of 
the  underground  piping  routinely 
containing  product  and  meets  the 
restrictions  applicable  to  the  use  of 
those  methods.  This  is  one  of  the  options 
for  the  monthly  release  detection 
requirement,  in  addition  to  the 
automatic  line  leak  detector 
requirement 

f.  Recordkeeping  (§  280.45).  The 
proposed  rule  required  that  all  UST 
system  owners  and  operators  maintain 
records  on  the  release  detection  systems 
required  in  the  rule.  The  requirement  to 
keep  records  of  performance  claims,  test 
results,  and  equipment  maintenance 
was  included  because  of  the  importance 
of  each  of  these  activities  in  the 
successful  detection  of  releases  and  in 
demonstrating  compliance  to  the 
implementing  agency.  Commenters 
generally  felt  that  the  requirements  were 
too  burdensome  and  would  be 
particularly  difficult  to  achieve  if  the 
testing  was  done  by  a  service  company. 
The  main  areas  of  concern  were  the 
requirement  to  keep  performance  claims 
and  the  components  of  an  adequate 
performance  claim. 

Today’s  final  rule  retains  the 
recordkeeping  requirements  as  proposed 
with  two  revisions.  First,  only  release 
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detection  equipment  permanently 
located  on-site  must  have  written 
documentation  of  calibration, 
maintenance,  and  repair  on  file.  Second, 
manufacturers’  schedules  of  calibration 
and  maintenance  for  release  detection 
equipment  must  be  retained  for  5  years 
from  the  date  of  installation. 

The  Agency  required  in  the  proposed 
rule  that  all  UST  system  owners  and 
operators  maintain  three  types  of 
records  demonstrating  compliance  with 
the  applicable  release  detection 
requirements:  documentation  of  method 
performance  monitoring  results;  and 
general  operation,  maintenance,  and 
repair.  It  was  felt  that  these  records 
demonstrate  that  certain  past  events 
important  to  effective  release  detection 
using  that  method  actually  took  place 
and  could  be  used  by  implementing 
agencies  to  determine  compliance  (52  FR 
12747).  In  general,  commenters  felt  that 
the  proposed  recordkeeping 
requirements  as  a  whole  were  too 
burdensome.  The  Agency  believes, 
however,  that  the  requirements  are  not 
particularly  burdensome  because  many 
of  the  records  will  be  supplied  by 
manufacturers,  sales  personnel,  or 
service  people;  not  much  paperwork  is 
involved  and  the  required  records  would 
generally  be  kept  on  file  anyway;  and 
paperwork  will  be  added  infrequently. 

In  general,  some  records  are  needed  to 
remind  the  owners  and  operators  when 
maintenance  is  scheduled  and  to  help 
them  keep  the  equipment  under 
warranty.  Finally,  properly  maintained 
records  are  necessary  to  allow  later 
analysis  of  the  tank  systems  by  either 
the  owners  and  operators  or  the 
implementing  agency  in  the  event  of  a 
release  investigation  or  system  closure. 
Each  of  the  individual  requirements 
receiving  comment  or  revised  in  the 
final  rule  is  discussed  below. 

The  requirement  to  maintain 
manufacturers'  performance  claims  and 
justifications  for  5  years  was  intended  to 
encourage  manufacturers  to  evaluate 
their  equipment  and  develop 
documentation  of  the  proof  of 
performance  and  to  cause  owners  and 
operators  to  review  this  information 
while  selecting  an  appropriate  release 
detection  method.  Many  conunenters 
expressed  confusion  over  what  these 
performance  claims  would  be  and  were 
concerned  that  the  owners  and 
operators  were  being  required  to 
substantiate  the  claims.  It  was  not  the 
intent  of  the  proposed  or  final  rule  to 
require  the  owners  and  operators  to 
provide  the  proof  of  performance  claims, 
only  for  them  to  ask  for  and  acquire 
information  from  the  manufacturer.  In 
order  to  compete  and  successfully 


market  equipment,  the  manufacturer  will 
have  to  develop  convincing 
documentation  demonstrating  that  the 
release  detection  method  meets  the 
minimum  performance  requirements. 

As  discussed  in  the  proposal 
preamble  (52  FR  12719),  there  are 
several  types  of  information  that  the 
manufacturer  should  include  in  this 
documentation  and  that  the  owners  and 
operators  should  look  for.  The  final  rule 
does  not  require  any  specific 
information,  however.  EPA  recognizes 
that  the  level  of  detail  will  vary  by  type 
of  method  and  that,  over  time, 
manufacturers  will  develop 
standardized  claims  that  will  help  guide 
the  owners  and  operators.  This 
requirement  will  place  owners  and 
operators  in  the  position  of  having  to 
review  the  claims  and  select  a  system 
that  will  meet  regulatory  requirements. 
Thus,  owners  and  operators  are 
responsible  for  achieving  the  goal  of 
effective  release  detection  and 
demonstrating  to  the  implementing 
agency  that  the  owners  and  operators 
have  made  an  effort  to  comply  with  the 
regulation.  For  these  reasons,  this 
section  of  the  final  rule  will  remain 
unchanged  fi'om  the  proposal. 

The  proposed  rule  required  that  all 
records  of  calibration,  maintenance,  and 
repair  be  maintained  by  all  owners  and 
operators  for  at  least  one  year.  These 
are  important  procedures  for  the  proper 
functioning  of  release  detection 
equipment,  particularly  automated 
systems,  and  must  be  available  for 
inspection  to  demonstrate  that  the 
system  is  working  as  well  as  it  can.  One 
commenter  noted  that  the  recordkeeping 
requirements  would  be  difficult  to  meet 
for  owners  and  operators  who  hire 
release  detection  services  to  do  the 
monitoring.  EPA  agrees  with  this,  and 
today’s  final  rule  states  that  this 
requirement  applies  only  to  owners  and 
operators  of  equipment  permanently 
located  on-site.  Owners  and  operators 
who  hire  release  detection  services  need 
not  retain  the  servicing  records  of  their 
contractors.  Owners  and  operators, 
however,  must  ensure  that  the  service  is 
performed  well  and  according  to 
specifications  and  will  be  responsible 
for  the  cleanup  of  any  undetected 
releases. 

Another  addition  to  today’s  final  rule 
that  was  not  in  the  proposed  rule  is  the 
requirement  that  any  schedule  of 
required  calibration  and  maintenance 
provided  by  the  release  detection 
equipment  manufacturer  must  be 
retained  for  5  years  from  the  date  of 
installation.  This  information  should  be 
provided  by  most  manufacturers  in  the 
same  brochures  as  performance  claims; 


thus,  this  new  requirement  should  not 
result  in  much  additional  paperwork. 

This  requirement  was  added  as  a 
clarification  to  the  final  rule  to  remind 
owners  and  operators  of  the  importance 
of  maintaining  these  data.  With  this 
requirement,  implementing  agencies  can 
verify  that  required  maintenance  and 
calibration  were  performed.  Also,  if 
ownership  of  a  site  is  transferred,  the 
new  owner  or  operator  will  be  able  to 
understand  and  ensure  that  the  proper 
schedule  is  maintained. 

g.  Other  Release  Detection  Issues. — 
(1)  Release  Detection  Variances  for 
Low-Risk  Sites.  In  the  Supplemental 
Notice  (52  FR  48641),  EPA  noted  that 
protected  tanks  in  some  areas  of  the 
country  may  not  require  frequent-to- 
continuous  release  detection.  EPA 
requested  comments  on  whether,  within 
these  less  sensitive  areas,  variances 
should  be  allowed  for  protected  tanks  to 
conduct  internal  inspections  or  less 
fi-equent  monitoring.  EPA  requested 
comment  on  the  appropriateness  of 
these  alternative  release  detection 
approaches  and  under  what  conditions 
they  might  be  used.  There  was  little 
agreement  among  commenters  on  either 
issue,  and  no  specific  recommendations 
on  how  low-risk  areas  could  be  defined 
or  identified  at  the  federal  level.  The 
final  rule  does  not  include  a  release 
detection  variance  for  low-risk  areas 
because  of  the  difficulty  in  operationally 
defining  and  implementing  a  variance 
procedure  which  adequately  protects 
human  health  and  the  environment. 

Commenters  who  supported  the  use  of 
the  variance  felt  that  it  would  improve 
environmental  protection  by  focusing 
resources  on  UST  systems  in  higher  risk 
areas.  Commenters  opposed  to  the 
variance  noted  that  leaks  can  pose 
environmental  problems  even  in  low- 
risk  areas.  Their  experience  suggested 
that  impermeable  formations  may 
actually  have  hidden  fractures  that 
allow  product  to  reach  deep  ground 
water  and  necessitating  expensive 
cleanup  efforts.  They  further  suggested 
that,  under  any  circumstance,  product 
leaks  may  pose  an  explosion  hazard. 
These  commenters  also  noted  the 
difficulty  of  managing  a  variance 
process. 

The  Agency  agrees  with  commenters 
who  noted  significant  problems  with  a 
variance  procedure.  No  commenters 
were  able  to  suggest  a  manageable 
variance  procedure  given  the  size  of  the 
UST  universe.  As  noted  earlier  in  the 
preamble,  defining  sensitive  or  low-risk 
areas  at  the  Federal  level  is  problematic 
(see  section  III.  of  today’s  preamble). 
Because  the  Agency  could  not  develop 
reasonable  criteria  for  granting 
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variances  on  a  case-by-case  or 
prospective  basis,  no  release  detection 
variance  is  included  in  the  flnal  rule. 
Consequently,  less  protective  detection 
options  such  as  infrequent  monitoring 
for  protected  tanks  over  10  years  of  age 
will  not  be  permitted  in  any  areas 
regardless  of  risk. 

(2)  Internal  Inspection  as  an 
Alternative  to  Release  Detection.  The 
Agency  also  considered  the  use  of 
internal  inspections  as  a  substitute  for 
release  detection.  EPA  solicited 
comment  in  the  December  23, 1987, 
supplement  to  the  proposal  on  the  use  of 
internal  inspections  at  low  risk  UST 
sites.  The  Agency  received  many 
comments  both  for  and  against  this 
option.  In  general,  supporters  of  internal 
inspections  believe  that  this  would 
provide  important  information  on  the 
internal  and  external  corrosion  and  the 
structural  integrity  of  tanks.  Some 
commenters  specifically  recommended 
allowing  internal  inspection  as  a  release 
detection  alternative  at  low-risk  sites 
(e.g.,  sites  that  are  not  in  vulnerable 
ground-water  supply  areas  or  in  close 
proximity  to  surface  waters  and 
residential  areas)  while  others 
supported  its  use  at  all  UST  sites. 
Schedules  for  conducting  internal 
inspections,  such  as  at  periodic  intervals 
(e.g.,  every  3  to  5  years;  or  ever  10  to  15 
years]  or  based  on  tank  age,  were 
recommended  by  several  commenters. 

Reasons  given  by  commenters  not 
supporting  this  option  included:  (1)  Not 
all  tanks  are  constructed  with  manways, 
(2)  internal  inspections  are  time 
consuming  and  would  be  cost  effective 
only  for  larger  (bulk)  tanks,  (3)  internal 
inspections  do  not  provide  sufficient 
information  on  tank  integrity,  and  (4) 
inspections  are  a  safety  risk  to  the 
inspector. 

The  Agency  does  not  have  sufficient 
data  on  the  performance  of  tanks 
subject  to  internal  inspection  programs 
that  would  allow  it  to  determine  that 
such  an  approach  without  release 
detection  would  be  protective  of  human 
health  and  the  environment.  The  Agency 
is  aware  that  internal  inspections  are 
widely  used  by  owners  and  operators  of 
bulk  tanks  fur  evaluating  tank  integrity. 
Based  on  insufficient  information  on  the 
use  of  internal  inspections  with  all  USTs 
and  the  lack  of  industry  consensus 
codes,  however,  the  Agency  has  decided 
not  to  include  this  as  a  release  detection 
alternative  in  the  final  rule. 

E.  Release  Reporting,  Investigation  and 
Confirmation 

1.  Overview 

Because  UST  systems  are  hidden  fi:om 
direct  observation,  suspected  releases 


must  be  investigated  to  identify,  or 
confirm,  that  an  UST  system  is  the 
source  of  a  release.  Monitoring  results 
and  other  indicators  in  the  environment 
are  the  only  suggestions  of  a  release.  In 
general,  corrective  action  cannot  be 
started  until  the  UST  system  and  UST 
site  are  investigated  and  a  release  is 
confirmed. 

The  proposed  rule  required  that  all 
suspected  releases  be  reported  to  the 
implementing  agency  (see  proposed 
§  280.50).  Suspected  releases  included: 
positive  monitoring  results  from  testing, 
monitoring  and  sampling,  unusual 
operating  conditions,  and  the  discovery 
of  regulated  substances  in  the 
environment.  All  suspected  releases  had 
to  be  immediately  investigated,  unless 
the  owner  and  operator  elected  to 
proceed  directly  to  corrective  action. 

As  discussed  in  the  preamble  to  the 
proposed  rule  (52  FR 12747-12751),  the 
development  and  implementation  of 
criteria  and  procedures  to  determine  the 
appropriate  circumstances  to  initiate, 
conduct  and  conclude  the  confirmation 
process  can  be  technically  complex. 

This  situation  is  fmther  affected  by  the 
fact  that  owners  and  operators  are 
typically  reluctant  to  begin  what  they 
consider  to  be  the  costly  process  of 
confirmation.  Although  this  testing  is 
inexpensive  relative  to  corrective  action 
costs,  owners  and  operators  typically 
want  to  avoid  all  unnecessary  costs.  The 
Agency’s  proposed  release  reporting  and 
confirmation  requirements  were 
established  in  the  belief  that  nearly  all 
suspected  releases  must  be  investigated 
before  conducting  even  more  elaborate 
and  costly  abatement  procedures.  The 
first  step  was  to  quickly  establish  if  the 
UST  system  is  actually  leaking.  Prompt 
reporting  of  suspected  releases  also  was 
proposed  so  that  responsible  authorities 
could  take  action  to  ensure  that 
investigations  are  timely,  properly 
designed  and  performed,  and  protective 
of  human  health  and  the  environment. 

The  Agency  proposed  several 
alternative  procedures  for  investigating 
suspected  releases  including:  Different 
combinations  of  tank  and  line  tightness 
testing,  inventory  reconciliation  review, 
testing  of  secondary  containment, 
checking  equipment  operation,  soil 
coring  and  analysis,  and  other  methods 
specified  by  an  implementing  agency. 
Numerous  comments  were  received  in 
response  to  the  proposed  requirements. 
Most  commenters  took  issue  with  the 
proposal’s  attempt  to  provide  specific 
direction  and  guidance  and  suggested 
that  even  more  details  were  needed  to 
successfully  implement  this  approach. 
For  example,  several  commenters 
questioned  how  soil  sampling  results 
were  to  be  interpreted  and  when  the  soil 


coring  analysis  and  investigations  could 
be  accepted  as  definitive.  In  addition, 
commenters  pointed  out  that  the  actual 
steps  in  confirmation  are  determined  on 
a  site-by-site  basis.  Other  commenters 
were  concerned  with  the  discretion 
provided  the  implementing  agencies  in 
directing  owners  and  operators  in  the 
investigation  of  off-site  impacts. 

As  discussed  elsewhere  in  today’s 
preamble,  EPA  has  received  very 
encouraging  information  about  the 
general  efficacy  of  tank  tightness 
testing.  Also,  it  has  become  clear  fiom 
comments  and  information  received  that 
tank  tightness  testing  is  the  most 
prevalent  technique  now  in  use  to 
determine  if  a  suspect  system  is  in  fact 
leaking.  Thus,  tightness  testing  is  a  key 
confirmatory  step  in  the  final  rule 
required  of  all  owners  and  operators, 
unless  they  choose  to  immediately 
conduct  an  initial  site  investigation 
instead. 

The  fact  that  the  overwhelming 
majority  of  release  investigations  are 
presently  conducted  using  either  a 
tightness  test  (as  suggested  by  several 
commenters)  or  a  small-scale  site 
investigation  has  influenced  the  final 
rule  as  presented  today.  Accordingly, 
the  five  proposed  investigation 
alternatives  have  been  replaced  with  the 
requirement  to  use  these  two  prevalent 
methods.  Alternative  methods  that  are 
no  less  stringent  and  are  approved  by 
the  implementing  agency  are  still 
allowed.  Today’s  rule  has  been  revised 
to  more  clearly  establish  the  end  point 
for  investigation  and  confirmation 
procedures.  These  procedures  end  when 
a  successful  tightness  test  is  obtained  or 
when  the  data  from  environmental 
testing  do  not  significantly  exceed 
background  levels.  (However,  these 
investigations  may  resume  if  additional 
evidence  to  the  contrary  is  presented  or 
is  discovered.) 

2.  Section-by-Section  Analysis 

a.  Reporting  Requirements  (§  280.50). 
'The  proposal  (§  280.50]  required  owners 
and  operators  to  report  to  the 
implementing  agency  within  24  hours 
any  monitoring  results  fi'om  any  release 
detection  methods  specified  in  Subpart 
D  that  indicated  that  a  release  may  have 
occurred.  Also,  the  observation  of  any 
unusual  operating  conditions  at  the  UST 
system  that  could  be  indicative  of  a 
release,  as  well  as  any  indication  of  the 
presence  of  released  substances  in  the 
environment  surroimding  the  UST,  had 
to  be  reported.  The  proposed 
requirement  for  the  implementing 
agency  to  be  informed  early  in  the 
confirmation  process  was  believed 
necessary  so  that  the  implementing 
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agency  would  be  assured  that  proper 
investigation  procedures  were  used. 
Conunenters  generally  responded  that  it 
is  not  necessary  to  report  all  suspected 
releases.  They  identified  situations  in 
which  obvious  false  alarms  would  have 
to  be  reported,  and  conditions  that 
would  disruptive  to  the  operation  of 
the  facility.  They  pointed  out  that  the 
large  number  of  what  would  prove  to  be 
unnecessary  reports  could  overwhelm 
the  implementing  agency. 

The  Agency  acknowledges  that  some 
of  the  situations  brought  to  its  attention 
could  indeed  result  in  a  significant 
number  of  false  (or  unnecessary) 
reports.  For  example,  the  erratic 
behavior  of  dispensing  equipment  may 
warremt  further  investigation  before 
reporting  because  this  behavior  can  be 
caused  by  more  than  just  a  leak  in  the 
line.  Accordingly,  the  final  regulation 
has  been  revis^  to  allow  owners  or 
operators  to  verify  the  proper  operation 
of  their  equipment  before  reporting  a 
suspected  release.  If  the  faulty 
equipment  is  immediately  repaired  or 
replaced  and  further  inspection  fails  to 
confirm  the  initial  result,  the  incident 
does  not  need  to  be  reported.  In  the  case 
of  inventory  control,  the  rule  now  allows 
a  second  month  of  data  to  be  collected 
to  verify  the  possibility  of  a  release 
before  reporting.  This  does  not  mean 
that  all  inventory  discrepancies  must  be 
confirmed  by  a  second  month's  data. 
Under  some  conditions,  it  may  be 
necessary  for  owners  and  operators  to 
immediately  report  an  inventory 
discrepancy.  What  level  constitutes  a 
suspected  loss  depends  on  the  size  of 
the  tank,  monthly  throughput,  and  other 
operating  practices.  The  appropriate 
action  level  must  be  worked  out  in 
advance  of  using  this  method. 

Other  situations  such  as  the  physical 
presence  of  the  regulated  substance  or 
unusual  concentrations  of  vapor  still 
require  immediate  reporting.  (The 
requirement  for  reporting  soil 
concentrations  of  100  parts  per  million 
or  more  has  been  removed  because 
specific  national  action  levels  cannot  be 
established  for  each  affected  mediiun;  a 
more  reportable  condition  is  whether 
new  contamination  was  found  based  on 
a  change  from  earlier  conditions  at  this 
site,  rather  than  arbitrary  numerical 
standards  and  levels.)  Failure  to 
determine  that  an  operational  problem 
is  caused  by  faulty  equipment  will  also 
require  reporting.  In  addition,  as  in  the 
proposal,  the  Agency  requires  the 
owners  and  operators  to  report  off-site 
conditions  that  might  indicate  a  release 
has  occurred  and  that  are  brought  to 
their  attention  by  a  third  party.  This  is 
intended  to  expedite  the  process  of 


quick  identification  of  release  incidents 
by  giving  the  general  public  additional 
avenues  to  report  their  observations. 

b.  Investigations  Due  to  Off-Site 
Impacts  (280.51).  Under  the  proposed 
rule,  the  owner  and  operator  had  to 
investigate  suspected  releases  that  were 
indicated  by  ofi-site  impacts  and  as 
required  by  the  implementing  agency. 

The  unintended  interpretation  of  this 
requirement  was  that  the  implementing 
agency  could  direct  the  owner  and 
operator  to  conduct  off-site 
investigations  in  response  to  the 
discovery  of  off-site  impacts. 
Commenters  strongly  objected  to  this 
proposed  requirement  because  they  felt 
that  it  was  improper  to  conduct 
investigations  on  property  not  under 
their  control  and  because  of  the 
apparent  wide  discretion  given  the 
implementing  agency  in  deciding  what 
confirmation  steps  are  needed  in  an  off¬ 
site  investigation. 

The  final  rule  includes  revised 
language  that  restates  the  requirement 
so  it  is  clear  that  owners  and  operators 
must  investigate  their  own  UST  system 
and  site  when  requested  by  the 
implementing  agency  and  based  on  the 
discovery  of  off-site  impacts.  The 
potential  for  environmental  damage  is 
too  great  to  allow  the  source  of  a  release 
to  go  unidentified  and  unchecked. 
Limiting  the  investigation  to  the  on-site 
UST  system  should  minimize  problems 
suggested  by  commenters  associated 
with  the  investigation  of  releases  on 
property  owned  by  other  parties.  The 
Agency  did  not  intend  that  owners  and 
operators,  under  these  regulations,  must 
conduct  investigations  on  property 
belonging  to  others.  In  the  final  rule,  the 
investigation  has  been  limited  to  the 
determination  of  whether  the  owner  and 
operator’s  UST  system  is  the  source  of 
the  off-site  impact.  If  regulated 
substances  have  been  released  from  an 
owner  and  operator’s  system,  as 
determined  by  an  on-site  investigation 
and  confirmation,  then  they  will  be 
responsible  for  any  necessary  corrective 
action,  whether  on-  or  off-site. 

c.  Release  Investigation  Procedures 
(§  280.52  (a)  and  (b)).  As  discussed  in 
the  proposal  preamble  (52  FR 12748- 
12751),  the  Agency  considered  three 
approaches  to  release  confirmation: 
detailed,  step-by-step  procedures; 
confirmation  dieted  completely  by  the 
implementing  agency:  and  a  basic,  but 
not  detailed,  set  of  requirements.  The 
first  approach  was  rejected  because  it  is 
not  feasible  to  identify  and  address  all 
possible  types  of  releases  and  site 
conditions  in  the  regulation.  The  second 
approach  was  rejected  because 
implementation  of  release  investigation 


would  be  delayed  until  implementing 
agencies  had  the  time  and  resources  to 
determine  the  appropriate  methods  for 
each  individual  site  and  because  owners 
and  operators  would  generally  delay 
action  until  their  resp>onsibilities  were 
determined  by  the  implementing  agency. 
Thus,  the  Agency  selected  the  third 
approach  as  providing  sufficient 
guidance  as  well  as  flexibility. 

To  implement  this  approach,  the 
proposed  rule  provided  five  specific 
procedures  for  release  investigation. 

Any  one  procedure  could  be  used 
depending  on  the  preference  of  the 
owner  and  operator  and  the  way  in 
which  a  suspected  release  was 
identified.  These  procedures  were:  (1) 
Performing  a  site  investigation  under  the 
direction  of  the  implementing  agency;  (2) 
checking  the  interstitial  area  of  a 
secondary  containment  system;  (3)  in 
the  case  of  a  failed  tightness  test, 
checking  inventory  records,  retesting  of 
each  portion  of  the  system,  and 
analyzing  soil  samples;  (4)  in  the  case  of 
an  inventory  discrepancy,  performing 
tightness  tests  and  analyzing  soil 
samples;  and  (5)  performing  any  other 
investigation  procedure  that  is  no  less 
stringent  than  those  above  if  approved 
by  the  implementing  agency,  liiis 
selection  of  release  investigation 
procedures  was  intended  to  address  all 
possible  situations  and  allow 
investigation  to  begin  quickly  even  in 
the  absence  of  guidance  from  the 
implementing  agency  (although  such  an 
interaction  was  considered  most 
desirable). 

Most  commenters  disagreed  with  the 
proposed  approach,  particularly  the 
degree  of  authority  given  to  the 
implementing  agencies.  Some  of  these 
commenters  requested  more  specific 
guidance  on  investigation  procedures, 
particularly  what  to  do  given  certain 
findings  and  when  to  end  an 
investigation.  The  specific  investigation 
technique  receiving  the  most  comment 
was  the  soil  coring  requirement. 
Commenters  felt  it  was  an  expensive 
and  difficult  process,  the  results  of 
which  are  not  definitive  in  confirming  a 
release  as  there  are  many  sources  of  soil 
hydrocarbons  other  than  a  current 
release.  'The  proposed  rule  was  also 
unclear  about  what  actions  should  be 
taken  based  on  the  results  of  soil 
sampling.  This  requirement  was 
proposed  to  be  combined  with  the 
tightness  test  because  it  was  believed 
that  tightness  tests  might  not  be 
determinative  and  could  not  detect  very 
small  releases.  This  requirement  was 
deleted  in  the  final  rule  because  it  is 
now  apparent  (see  discussion  below) 
that  tightness  testing  is  a  reasonably 
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sensitive  and  reliable  method.  Soil 
sampling  and  analysis  may  still  be  part 
of  the  site  investigations  process  as 
discussed  in  section  (3).  below. 

(1)  Timing  of  Release  Investigation 
and  Confirmation.  The  Agency  required 
in  the  proposal  that  all  suspected 
releases  be  investigated  within  seven 
days  of  initial  reporting.  Commenters 
were  equally  divided  on  whether  this 
period  was  too  long  or  too  short.  The 
Agency  recognizes  that  there  are  some 
situations,  such  as  the  presence  of 
product  in  the  environment,  where  an 
immediate  response  to  a  suspected 
release  is  required.  In  other  cases,  such 
as  when  relatively  small  inventory 
discrepancies  appear,  greater  time 
intervals  may  be  allowed.  The  rule  has 
been  changed  to  recognize  this:  a  second 
month  of  data  collection  is  allowed  for 
inventory  control  confirmation:  seven 
days  are  allowed  for  testing  of  the 
tightness  of  tanks  and  lines;  and  24 
hours  are  allowed  for  checking  the 
operation  of  monitoring  and  dispensing 
equipment. 

(2)  Tightness  Test  (280.52(a)).  Since 
proposal,  the  results  of  three  studies 
have  influenced  the  Agency’s  thinking 
on  effective  release  investigation 
procedures.  The  evaluation  of  25 
tightness  test  methods  at  the  EPA  Office 
of  Research  and  Development’s 
laboratory  at  Edison,  New  Jersey  (53  FR 
10403]  indicates  that  current  equipment, 
operated  with  some  procedural 
modifications,  should  be  able  to  detect 
leaks  as  small  as  0.10  gal/hr  (see  section 
IV.D.  of  this  preamble  for  further 
discussion  of  tightness  testing  and  these 
results).  In  California,  a  state  with  a 
large  UST  population  and  an  active  UST 
program  (and  in  numerous  other  state 
and  local  programs),  tightness  testing  is 
often  the  preferred  approach  to  release 
investigation.  The  new  information  on 
the  causes  of  release  from  UST  systems 
(discussed  earlier  in  this  preamble) 
demonstrates  that  the  most  common 
sources  of  releases  are  pressurized 
piping  and  loose  fittings  and  bungs  on 
top  of  the  tank,  which  only  leak  during 
tank  overfill.  The  easiest  way  to  detect 
releases  from  piping  is  a  line  tightness 
test,  and  the  overfill-type  of  tarJe 
tightness  test  will  identify  bad  fittings 
on  top  of  the  tank.  For  all  of  these 
reasons,  the  Agency  has  concluded  that 
tightness  testing  is  a  much  more 
effective  method  of  release  investigation 
than  was  known  at  proposal,  is  often  the 
most  logical  test  with  which  to 
investigate  a  suspected  release,  and  is 
currently  the  most  practiced 
conHrmation  tool  nationwide. 

Based  on  the  above  conclusion  that 
tightness  testing  is  the  most  effective 


first  step  in  release  confirmation,  the 
Agency  revised  the  Hnal  rule  to  ensure 
that  the  appropriateness  cf  this  method 
is  highlighted.  Consequently,  the 
sections  of  the  proposed  rule  presenting 
the  several  alternative  investigation 
procedures  have  been  deleted  from  the 
hnal  rule.  (In  doing  this,  EPA  agrees 
with  several  commenters  that  some  of 
these  procedures  were  incomplete  and 
unnecessary  on  a  site-specific  basis.)  In 
their  place  are  two  alternative 
investigation  steps,  the  flrst  of  which  is 
to  conduct  tightness  tests  to  determine 
the  integrity  of  the  tank  and  piping.  If 
the  test  results  indicate  there  is  a  leak 
from  a  portion  of  the  UST  system  that 
routinely  contains  product,  the  owner 
and  operator  must  stop  the  leak  and 
begin  corrective  action  (releases  from 
other  portions  of  the  UST  system  are 
addressed  in  reporting  and  cleanup  of 
spills  and  overfills  in  §  280.53).  If  the 
tightness  test  indicates  that  the  UST 
system  is  not  leaking  and  there  is  not 
evidence  of  environmental 
contamination,  the  final  rule  does  not 
require  further  actions  of  the  owner  and 
operator.  However,  if  evidence  of 
environmental  contamination  is  still 
present  and  unexplained,  the  second 
alternative  investigation  step  must  take 
place.  The  second  step  requires 
conducting  an  initial  site  investigation 
(see  section  (3)  below). 

This  revised  approach  is  intended  to 
provide  clearer  guidance  and  dehnitive 
end  points  as  was  requested  by  several 
commenters.  In  addition,  tightness 
testing  is  a  familiar  technique  for  many 
owners  and  operators  and  is  the  most 
readily  available  and  inexpensive 
investigation  procedure.  Therefore,  by 
emphasizing  its  use  as  the  primary 
release  investigation  procedure,  many 
owners  and  operators  will  more  likely 
begin  investigation  quickly  on  their  own 
without  waiting  for  the  implementing 
agency  to  direct  them.  This  capability  of 
quick  response,  plus  the  sensitivity  of 
tightness  testing  and  its  ability  to 
pinpoint  all  sources  of  a  leak,  will 
minimize  the  potential  damage  to  human 
health  and  the  environment  from  a 
suspected  release.  Moreover,  tightness 
testing  is  frequently  the  Hrst  step  in 
corrective  action  to  determine  what 
must  be  done  to  stop  a  release.  Thus, 
making  it  a  part  of  release  investigation 
will  be  cost  effective  for  owners, 
operators,  and  implementing  agencies. 

(3)  Site  Check  (§ 280.52(b)).  The 
proposed  rule  (§  280.51(a)(1))  allowed 
owners  or  operators  to  investigate 
suspected  releases  by  conducting  an 
initial  site  investigation  of  the  UST  site 
under  the  direction  of  the  implementing 
agency.  The  final  nile  retains  this  option 


as  the  second  step  in  the  release 
confirmation  process.  The  site 
assessment  requirements  in  the  original 
proposal,  however,  have  been 
significantly  modified  to  provide  owners 
and  operators  greater  flexibility  in 
consideration  of  different  site 
conditions.  'The  requirements  have  also 
been  modified  to  be  more  consistent 
with  the  assessment  activities  required 
under  the  closure  and  corrective  action 
provisions  of  the  final  rule. 

The  initial  site  assessment  allowed 
imder  the  proposed  release  confirmation 
provisions  was  intended  to  be  similar  to 
the  investigation  performed  under  the 
closure  and  corrective  action  provisions. 
'The  objective  of  each  of  these 
assessments  is  to  measure  for  the 
presence  of  released  regulated 
substances  and  provide  a  preliminary 
indication  of  the  need  for  and  scope  of 
further  corrective  action  activities.  They 
are  not  intended  to  define  the  full  extent 
or  location  of  soils  contaminated  by  a 
release. 

Despite  this  similarity  in  purpose, 
however,  the  proposed  rule  specified 
different  sampling  methods  and 
assessment  techniques.  As  a  result,  a 
number  of  commenters  expressed 
confusion  concerning  the  nature  and 
scope  of  the  assessment  and  requested 
more  specific  guidance  on  investigative 
procedures.  Therefore,  to  clarify  die 
rule’s  objectives  and  ensure  that  the 
results  obtained  from  each  type  of 
assessment  are  comparable,  similar  site 
check  requirements  have  been 
incorporated  into  the  release 
confirmation,  closure,  and  corrective 
action  subparts  of  the  final  rule. 

The  site  investigation  allowed  under 
the  proposed  rule  had  to  be  conducted 
under  the  direction  of  the  implementing 
agency.  As  noted  above,  a  number  of 
comments  criticized  the  degree  of 
authority  given  to  the  implementing 
agency  under  these  provisions.  EPA 
agrees  that  the  proposal  did  not  give 
owners  and  operators  adequate 
guidance  for  determining  the  objectives 
and  goals  of  the  site  investigation.  This 
could  have  resulted  in  wide  variations 
in  the  nature  and  scope  of  the  site 
assessments  conducted  under  the 
proposal  and  in  inconsistencies  in  the 
resulting  data  and  their  interpretation. 
The  proposal  also  could  have 
inadvertently  required  the  implementing 
agencies  to  commit  significant  resources 
to  the  management  of  site  assessments 
given  the  large  number  of  assessments, 
projected  to  be  conducted  over  the  next 
5  to  10  years.  Therefore,  the  final  rule 
allows  the  owner  and  operator  to  plan, 
select  methods,  and  conduct  the  initial 
site  check.  These  changes,  however,  do 
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not  diminish  or  restrict  in  any  way  the 
authority  of  the  implementing  agency  to 
participate  in  the  planning  and 
performance  of  site  investigation 
activities  of  the  owner  and  operator. 
These  changes  will  allow  the 
implementing  agency  to  determine  the 
scope  of  their  involvement  in  the  site 
investigation  program  and,  at  the  same 
time,  avoid  unnecessary  and  potentially 
costly  delays  in  the  implementation  of 
each  assessment  by  the  owner  and 
operator. 

The  final  rule  does  not  require  the 
owner  and  operator  to  use  a  particular 
type  of  measurement  method  or 
assessment  technique.  A  number  of 
commenters  questioned  the  applicability 
and  effectiveness  of  the  investigative 
procedures  discussed  in  the  proposed 
rule,  and  suggested  other  methods  that 
may  be  equally  effective  in  various  site- 
specific  situations.  EPA  agrees  that  a 
given  sampling  method  or  measurement 
technique  may  not  provide 
representative  results  for  all  types  of 
regulated  substances  and  site 
conditions.  For  example,  soil  gas 
sampling  may  not  be  appropriate  where 
the  regulated  substance  contains 
compounds  that  are  non-volatile  or 
where  the  local  geology  and  hydrology 
significantly  restrict  the  movement  of 
the  volatilized  organic  species. 

To  address  this  problem,  the  final  rule 
requires  the  owner  and  operator  to 
measure  for  the  presence  of  regulated 
substances  in  the  area  where 
contamination  is  most  likely  to  be 
present.  Any  factors  that  may  affect  the 
identification  of  the  source  or  presence 
of  contamination  must  be  considered  in 
order  to  ensure  that  the  assessment  will 
provide  accurate  and  reliable  results. 

The  rule  specifies  the  factors  deemed  to 
be  the  most  important  in  selecting  the 
measurement  method  and  in  conducting 
the  initial  site  check. 

Measurements  must  be  taken  in  the 
area  surrounding  the  UST  system  where 
contamination  is  most  likely  to  be 
present.  Samples  may  be  collected  from 
any  depth  as  long  as  they  are  taken 
where  contamination  is  most  likely  to 
have  migrated  or  accumulated  given  the 
specific  characteristics  of  the  site  and 
the  regulated  substance.  Most  regulated 
substances  will  tend  to  migrate  down 
and,  as  a  result  the  Agency  believes 
that  samples  taken  at  depths  below  the 
UST  system’s  suspect  components  will 
gener^y  satisfy  the  requirements  of  this 
subsection.  The  contaminants  in  some 
regulated  substances,  however,  may 
float  on  the  water  table  or  dissolve  in 
the  ground  water.  Consequently,  the 
nature  of  the  regulated  substance  and 
the  depth  to  ground  water  around  the 


UST  system  are  important  factors  to  be 
considered  when  developing  an 
assessment  plan. 

The  owner  and  operator  may  also  find 
it  necessary  to  conduct  the  initial  check 
in  an  area  that  extends  outside  of  the 
excavation  zone  of  the  UST  system. 
Although  the  Agency  believes  that 
sampling  in  the  excavation  zone  will 
generally  provide  the  most  accurate 
information  about  the  presence  and 
source  of  contamination  at  an  UST  site, 
it  may  not  be  possible  to  identify  the 
precise  location  of  the  excavation  zone 
or  gain  reasonable  access  to  the  areas 
adjacent  to  the  tank  and  piping  due  to 
interfering  structures.  In  addition, 
samples  taken  from  the  excavation  zone 
will  not  give  any  information  concerning 
the  extent  of  contamination.  Where 
contamination  poses  an  imminent  threat 
to  human  health  and  the  environment  on 
adjacent  property,  it  may  be  more 
appropriate  to  take  samples  at  or  near 
the  site’s  property  line  that  is  ajacent  to 
the  off-site  point  of  impact.  For  example, 
seepage  of  liquid  or  vapors  into 
occupied  residences  or  into  drinking 
water  supplies  may  necessitate 
sampling  at  the  adjoining  property  line 
so  that  corrective  action  activities  can 
be  expedited.  In  such  cases,  the 
mitigation  of  contamination  in  the  soil  or 
ground  water  around  the  building  or 
well  may  be  more  important  than  first 
identifying  the  cause  of  the 
contamination,  particularly  where  there 
are  several  possible  sources  of 
suspected  releases. 

The  specific  factors  identified  in  the 
final  rule  were  selected  to  ensure  that 
representative  assessment  information 
is  obtained  during  release  confrrmation. 
Consideration  of  these  factors  by  the 
owner  or  operator  is  deemed  by  EPA  to 
be  the  minimum  requirements  for 
adequately  evaluating  the  area 
surroimding  the  tank.  They  are  not 
intended  to  be  exhaustive  nor  should 
they  be  given  equal  weight  at  all  sites. 
The  importance  of  each  of  the  factors 
must  be  evaluated  carefully  in  view  of 
the  regulated  substances  suspwcted  of 
being  present  and  die  specific 
conditions  at  the  site. 

d.  Reporting  and  Cleanup  of  Spills 
and  Overfills  (§  ^0.53).  In  the  proposal, 
the  Agency  specifled  that  spills  and 
overfills  which  resulted  in  the  release  of 
a  regulated  substance  meeting  or 
exceeding  the  reportable  quantity  (RQ) 
under  CERCLA  (40  CFR  Part  302),  or 
spills  and  overfills  of  petroleum 
exceeding  25  gallons  or  causing  a  sheen 
on  sur&ce  water,  must  be  reported  to 
the  implementing  agency  within  24 
hours.  Tltc  proposed  approach  has  been 
maintained  in  the  final  rule. 


In  the  preamble  to  the  proposed 
regulation,  the  Agency  requested 
comments  on  the  appropriateness  of  the 
reporting  cutoff  of  25  gallons  for 
aboveground  releases  of  petroleum  to 
land  and  surface  water.  Commenters 
were  divided  on  this  issue.  Many 
supported  the  25-gallon  cutoff  while 
some  requested  that  it  be  raised  to  much 
higher  levels  and  a  few  requested  that  it 
be  lowered.  The  Agency  has  retained 
the  proposed  reporting  levels  while 
allowing  individual  state  and  local 
implementing  agencies  the  ability  to 
select  other  amounts  under  certain 
conditions.  In  all  cases,  the  spill  or 
overfill  must  be  immediately  contained 
and  cleaned  up,  and,  if  it  is  not,  then  it 
must  be  reported  to  the  implementing 
agency.  The  point  at  which  a  report 
must  be  submitted  to  the  implementing 
agency  is  an  administrative 
convenience,  and  the  Agency  intends  to 
leave  some  discretion  to  the  states  on 
this  area. 

The  Agency  believes  that  spills  often 
occur  at  many  of  the  facilities  in  this 
regulated  community.  In  fact, 
knowledgeable  members  of  the 
regulated  community  have  reported  to 
EPA  that  spills  and  overfills  are  the 
second  most  common  source  of  release 
to  the  environment.  This  conclusion  is 
based  in  part  on  observations  made 
during  tank  removal  of  obiiously 
contaminated  soil  around  areas  of  the 
tank  where  spills  might  be  expected  to 
occur.  This  soil  contamination  can  be 
caused  by  emptying  fill  hoses  onto  the 
ground  after  delivery,  either  by  accident 
when  the  hose  is  disconnected  from  the 
tank  or  on  purpose  when  the  tank  is 
inadvertently  overfilled  and  the  hose 
cannot  be  drained  into  the  tank. 
Although  any  one  incident  may  or  may 
not  result  in  a  significant  threat  at  a 
particular  site,  the  Agency  has 
concluded  that  the  repeated  occurrence 
of  these  releases  over  time  does 
represent  a  serious  threat  to  human 
health  and  the  environment. 

The  concern  about  spills  reporting  is 
that  spills  appear  to  occur  very 
frequently,  although  generally  in  small 
quantities.  The  requirement  to  report  all 
spills,  regardless  of  their  size,  could 
cause  the  implementing  agency  to  be 
overwhelmed  with  reports  of  numerous 
small  spills  that  do  not  represent  a 
significant  threat  to  human  health  and 
the  environment  The  Agency  believes 
very  little  threat  is  posed  by  smaller 
spills  if  they  are  contained  and 
immediately  cleaned  up,  including 
contaminated  surface  soils.  Hie 
installation  of  catchment  basins 
required  in  Subpart  B  in  the  final  rule 
should  reduce  the  niunber  of  releases  to 


the  environment  the  cost  of  cleanup  for 
owners  and  operators  and  the  number  of 
incidents  where  reporting  is  necessary. 

The  Agency  has  retained  the  proposed 
RQ  approach  to  indicate  to  the  owner 
and  operator  when  reporting  is 
necessary.  For  petroleum,  this  approach 
requires  reporting  of  aboveground 
releases  to  land  in  excess  of  25  gallons, 
and  of  aboveground  releases  to  water  if 
the  result  is  an  oil  sheen  on  the  water,  in 
accordance  with  the  requirements  of  40 
CFR  Part  110.  The  rationale  for  this  was 
provided  in  the  preamble  to  the 
proposal.  The  Agency  also  recognizes 
that,  in  some  cases,  it  may  not  be 
possible  to  immediately  clean  up  a  spill 
of  less  than  26  gallons.  When  this 
occurs,  the  owner  and  operator  is 
required  to  report  the  spill  to  the 
implementing  agency. 

A  spill  or  overfill  resulting  in  the 
release  of  a  hazardous  substance  to  the 
environment  must  be  reported  if  the 
volume  equals  or  exceeds  its  RQ  as 
defined  under  CERCLA  (40  CFR  Part 
302).  The  RQ  for  a  particular  hazardous 
substance  may  result  in  a  volume  that  is 
less  than  25  gallons.  The  Agency  feels  it 
is  necessary  to  place  tighter  controls  on 
hazardous  substances  because  of  their 
generally  greater  threat  to  human  health 
and  the  environment.  An  additional 
discussion  of  this  issue  is  provided  in 
section  VI. A.  of  this  preamble.  The 
release  of  a  hazardous  substance  equal 
to  or  in  excess  of  its  RQ  must  also  be 
reported  to  the  National  Response 
Center  immediately  (rather  than  within 
24  hours)  under  sections  102  and  103  of 
CERCLA  and  to  appropriate  state  and 
local  emergency  response  authorities 
under  Title  III  of  SARA.  The 
requirements  of  today’s  rule  do  not 
change  the  responsibilities  of  owners 
and  operators  to  meet  the  requirements 
of  these  other  EPA  rules.  Thus,  in  the 
case  of  a  spill  or  overfill  of  a  regulated 
hazardous  substance  from  an  UST,  the 
owner  and  operator  is  subject  to  two 
reporting  requirements.  The  impact  of 
additional  reporting,  however,  is 
minimal  because  the  goal  of  The 
National  Response  Center  is  essentially 
to  inform  local  implementing  agencies. 
This  will  already  have  been  done  when 
the  owner  or  operator  fulfills  the 
requirements  in  today’s  rules. 

Although  reporting  triggers  have  been 
established  for  aboveground  releases, 
this  does  not  relieve  the  owner  and 
operator  of  the  re^nsibility  to 
undertake  all  other  appropriate 
elements  of  the  corrective  action 
process  under  Subpart  F  for  any 
aboveground  release,  regardless  if  it  is 
more  or  less  than  the  reportable 
quantity. 


F.  Release  Response  and  Corrective 
Action  for  UST  Systems  Containing 
Regulated  Substances 

1.  Background 

Release  response  and  corrective 
action  for  UST  systems  include 
activities  to  investigate,  report,  abate, 
and  remedy  releases  of  regulated 
substances  into  the  environment.  To 
ensure  that  necessary  steps  are  taken  to 
protect  human  health  and  the 
environment  at  all  sites  discovered  to 
have  a  release,  EPA  proposed  steps  that 
all  owners  and  operators  must  take 
quickly  to  identify  and  reduce  any 
immediate  health  and  safety  threats 
posed  by  releases.  In  addition,  proposed 
requirements  mandated  the 
investigation  and  amelioration  of  the 
long-term  threats  to  human  health  and 
the  environment  posed  by  releases  that 
have  migrated  beyond  the  UST  system 
to  contaminate  surrounding  soil  and 
ground  water.  Long-term  actions  would 
begin  after  an  implementing  agency 
determined  that  additional  corrective 
action  was  needed  to  protect  human 
health  and  the  environment.  Tliis 
determination  was  to  be  made  on  the 
basis  of  data  gathered  and  submitted  by 
the  owner  and  operator  and  a  site- 
specific  exposure  assessment  performed 
by  the  implementing  agency.  Finally,  the 
proposal  distinguished  between  releases 
of  petroleum  and  hazardous  substances 
by  establishing  separate  corrective 
action  requirements  for  them  in  different 
sections  of  the  proposed  regulations 
(Subpart  F  for  petroleum  and  Subpart  G 
for  hazardous  substances). 

Today’s  final  rule  builds  upon  this 
proposed  approach,  but  also  reflects 
several  important  changes  that  respond 
to  concerns  raised  by  commenters  on 
the  proposal; 

•  The  Agency  has  consolidated  the 
proposed  requirements  for  petroleum 
and  hazardous  substances  into  one 
section  of  the  final  rule  in  Subpart  F. 
This  consolidation  deletes  the  extensive 
duplication  of  requirements  in  the 
proposal  caused  by  separating  them  into 
two  sections. 

•  ’The  proposed  basic  framework  and 
most  of  the  proposed  requirements  for 
the  initial  abatement  steps  required  at 
all  release  sites  are  retained  in  the  final 
rule.  Changes  have  been  made, 
however,  to  some  of  the  proposed 
requirements  in  response  to  public 
comments.  These  changes  are  intended 
to  clarify  the  owner’s  and  operator’s 
responsibilities  for  identifying  and 
addressing  the  initial  health  and  safety 
threats  poi^  by  releases. 

•  Tlie  final  rule  retains  the  proposed 
requirements  fw  long-term  corrective 
actions,  which  follow  a  site-specific 


approach  for  establishing  clean-up 
target  levels.  This  section  of  the  rule  has 
been  amended,  however,  to  clarify  that 
the  owner  and  operator  may  proceed, 
under  certain  conditions,  with  corrective 
action  before  a  corrective  action  plan 
has  been  approved  by  the  implementing 
agency. 

•  In  response  to  concerns  raised  by 
several  commenters,  EPA  has  revised 
several  of  the  proposed  requirements  to 
clarify  the  responsibilities  of  owners 
and  operators.  Some  changes  clarify 
when  owners  and  operators  must 
initiate  specific  corrective  action  steps, 
such  as  detailed  soil  and  ground-water 
investigations,  particularly  in  the 
absence  of  clear  direction  from  the 
implementing  agency.  Other  changes 
more  clearly  identify  what  owners  or 
operators  must  do  to  carry  out  their 
responsibilities  in  such  areas  as  the 
initial  site  investigation,  detailed 
investigations  for  soil  and  ground-water 
contamination,  and  free-product 
removal. 

•  The  final  rule  clarifies  the 
requirements  concerning  the  public 
participation  process  for  corrective 
action.  The  final  rule  emphasizes  the 
need  to  ensure  public  access  (primarily 
through  existing  state  procedures)  to 
information  pertaining  to  specific 
corrective  actions. 

In  the  preamble  to  the  proposed  UST 
corrective  action  rule,  EPA  requested 
comments  on  several  corrective  action 
issues:  The  general  scope  of  the 
proposed  requirements;  how  explicitly 
these  requirements  should  be  detailed  in 
the  rule;  whether  the  proposed  minimum 
site  investigation  requirements  were 
appropriate;  and  the  desirability  of  the 
proposed  site-specific  approach  to 
setting  cleanup  goals  for  UST  sites.  EPA 
also  requested  comment  on  the 
definition  of  free  product  the  adequacy 
of  existing  state  administrative  authority 
for  public  participation  in  corrective 
action,  and  corrective  action 
requirements  for  tanks  containing  a 
mixture  of  regulated  substances  (see  52 
FR 12678-12683  and  12751-12757).  EPA 
received  comments  on  all  these  issues, 
as  well  as  on  other  issues  not  raised 
specifically  by  the  Agency  in  the 
proposal. 

Although  many  commenters  believed 
that  the  proposed  corrective  action 
regulaticms  essentially  sound,  EPA 
received  a  wide  array  of  respcmses  on 
key  issues.  For  example,  although 
several  commenters  disagreed  with  the 
Agency’s  prcqjosed  requirements  lot 
site-specific  deanup  standards,  odiers 
supported  this  approadi.  Several 
general  concerns  were  repeatedly  raised 
by  numerous  commenters  as  they 
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commented  on  specific  proposed 
requirements:  What  must  be  done  and 
by  whom,  how  much  discretion  should 
be  granted  to  the  implementing  agency 
to  change  specific  requirements,  and 
what  minimum  objectives  must  be  met 
during  the  various  steps  in  the  corrective 
action  process.  As  noted  previously, 
these  general  concerns  have  prompted 
EPA  to  make  several  changes  in  the 
final  rule,  and  clarifications  appear 
below  in  the  following  two  subsections 
of  today's  preamble. 

General  concerns  raised  by 
commenters  are  briefly  discussed  and 
responded  to  in  the  next  subsection  of 
this  preamble  (section  IV.F.2.}: 

•  Site-specific  approach  to  corrective 
action; 

•  Discretion  for  implementing 
agencies; 

•  Clarification  of  owner  and  operator 
responsibilities;  and 

•  Consolidation  of  requirements  for 
petroleum  and  hazardous  substances. 

Following  the  discussions  of  these 
issues,  section  IV.F.3.  provides  a 
section-by-section  analysis  that  more 
specifically  addresses  the  changes  made 
to  the  proposed  requirements  in  the 
development  of  today’s  final  corrective 
action  rule,  and  the  highlights  of  the 
public  response  that  prompted  these 
revisions. 

2.  Major  Issues  Influencing  the  Final 
Rule 

a.  Site-Specific  Approach  to 
Corrective  Action.  In  the  proposed  rule, 
EPA  selected  a  site-specific  approach 
for  setting  cleanup  target  levels  for  long¬ 
term  corrective  actions.  These  cleanup 
levels  would  be  keyed  to  data  obtained 
from  a  detailed  site  investigation  of  soil 
and  ground-water  contamination  by  the 
owner  and  operator,  and  from  a  site- 
specific  exposure  assessment  conducted 
by  the  implementing  agency.  As 
discussed  in  the  preamble  to  the 
proposal  (52  FR 12680-12682),  EPA 
believed  this  approach  would  allow 
implementing  agencies  the  necessary 
flexibility  to  develop  their  own 
programs  or  implement  existing 
programs.  Given  the  size  of  the 
regulated  community  and  the  diversity 
of  UST  environmental  settings,  EPA 
concluded  that  the  site-specific 
approach  was  the  most  effective 
framework  for  enabling  implementing 
agencies  to  assess  the  extent  of 
necessary  corrective  action  in  individual 
cases. 

The  final  rule  retains  EPA’s  selection 
of  the  proposed  site-specific  approach 
for  UST  corrective  action  requirements. 
A  central  element  of  this  site-specific 
approach  is  the  establishment  of  site- 
specific  cleanup  standards  that 


adequately  protect  human  health  and 
the  environment.  In  the  preamble  to  the 
proposed  rule  (52  FR  12678-12683),  EPA 
asked  for  comments  on  whether  the 
long-term  cleanup  requirements  of  thf; 
UST  corrective  action  rule  should  be 
established:  (a)  On  the  basis  of  national 
cleanup  standards,  with  a  variance 
provision;  (b)  to  reflect  ground-water 
classification  schemes  where  national 
standards  would  apply  in  some  settings, 
and  site-specific  cleanup  levels  in 
others;  or  (c)  as  site-specific  standards 
as  proposed. 

EPA  received  comments  that 
supported  each  of  these  options,  with 
suggestions  on  how  to  implement  the 
preferred  option.  Most  commenters  who 
supported  establishing  national  cleanup 
standards  believed  that  standards 
expedite  cleanups  and  provide  greater 
consistency  in  cleanup  goals.  They  did 
not  provide  EPA  with  information, 
however,  that  showed  that  the  use  of 
national  cleanup  standards  would 
substantially  hasten  the  UST  corrective 
action  process  or  relieve  administrative 
burdens.  In  addition,  EPA  is  not 
convinced  that  the  use  of  a  single 
cleanup  standard  for  UST  cleanups  will 
achieve  greater  consistency  in  the 
protection  of  human  health  and  the 
environment  than  a  site-by-site 
exposure  assessment  approach.  At  the 
present  time,  the  Agency's  assessment 
of  UST  corrective  action  shows  that 
cleanup  results  are  generally  limited  by 
the  available  technology  and  particular 
site  conditions  rather  than  by  a  cleanup 
standard.  EPA  also  believes  that  the 
site-specific  exposure  assessments  for 
UST  releases  required  in  today’s  final 
rule  can  be  streamlined  so  that  they  will 
not  delay  corrective  action,  as  some  of 
these  commenters  feared.  The  Agency 
intends  to  work  with  implementing 
agencies  to  develop  methods  to 
streamline  site-specific  exposure 
assessments  without  diminishing 
protection  of  human  health  and  the 
environment. 

Some  commenters  supported  the  use 
of  a  ground-water  classification  system 
for  UST  corrective  action  decisions.  As 
discussed  earlier  in  today’s  preamble, 
however,  EPA  has  concluded  that 
developing  a  classification  system  at  the 
federal  level  is  extremely  difficult  and 
unworkable.  EPA  leaves  to  the 
discretion  of  implementing  agencies  the 
choice  of  whether  to  establish  or 
incorporate  existing  ground-water 
classification  systems  to  assist  in  their 
UST  corrective  action  decisions.  The 
Agency  notes  that  the  required 
investigations  at  UST  sites  and  a  site- 
by-site  approach  for  UST  corrective 
action  will  likely  incorporate  many  of 


the  same  factors  used  in  establishing  a 
ground-water  classification  system. 

In  developing  today’s  final  rule,  EPA 
noted  that  the  majority  of  commenters 
preferred  the  proposed  site-specific 
approach.  The  primary  reasons  cited 
were  that  this  approach  best 
accommodates  the  diversity  of  UST 
release  situations  and  also  reduces,  in 
the  aggregate,  the  cost  of  compliance. 
EPA  notes,  however,  that  its  decision  to 
promulgate  a  site-specific  approach  to 
long-term  UST  corrective  action  does 
not  preclude  states  from  establishing 
cleanup  standards  in  their  own  UST 
corrective  action  programs.  The  Agency 
recognizes  that  .some  states  already 
have  elected  to  develop  and  use 
statewide  cleanup  standards,  sometimes 
in  conjunction  with  site-specific 
exposure  assessments  as  part  of  a 
variance  procedure. 

b.  Discretion  for  Implementing 
Agencies.  The  proposed  corrective 
action  rule  afforded  UST  implementing 
agencies  considerable  discretion  and 
flexibility  in  developing  their  own  UST 
corrective  action  process.  For  example, 
EPA  proposed  language — such  as 
“unless  directed  to  do  otherwise  by  the 
implementing  agency’’  and  “or  as 
directed  by  the  implementing  agency" — 
to  indicate  that  these  agencies  could  add 
their  own  requirements  or  instruct  an 
owner  and  operator  to  bypass  certain 
requirements  on  a  case-by-case  basis, 
EPA  felt  that  the  diversity  of  UST 
settings  and  release  situations  required 
the  implementing  agency  to  have 
flexibility  in  tailoring  many  aspects  of 
the  corrective  action  response  so  that 
different  releases  could  be  cleaned  up 
effectively  and  efficiently, 

EPA  received  comments  regarding  the 
appropriate  level  of  discretion  provided 
to  the  implementing  agencies.  Some 
commenters  warned  that  vague  rule 
language  could  lead  to  arbitrary 
requests  by  the  implementing  agency; 
others  suggested  that  EPA  curtail  the 
implementing  agency’s  authority  by 
issuing  more  detailed  requirements. 
Several  commenters  were  concerned 
about  delays  in  site  cleanups  that  might 
ensue  because  of  additional  requests  by 
implementing  agencies.  Another 
suggestion  was  to  expand  the 
implementing  agency’s  discretion  to 
require  the  UST  owner  and  operator  to 
start  a  site  cleanup  before  a  corrective 
action  plan  is  finalized. 

In  response,  EPA  has  revised  the  final 
rule  to  clarify  which  elements  of  the 
UST  corrective  action  process  are 
mandatory  and  which  are  discretionary. 
As  a  result,  the  final  rule  mandates  the 
response  requirements  that  must  be 
followed  for  all  releases  (§  280.61),  the 
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investigation  and  deanup  requirements 
that  are  mandatory  unless  otherwise 
directed  by  tlw  implementing  agency 
(§§  28a62  and  280^),  and  dw 
additional  site-characterization  and 
cleanup  steps  that  may  be  required  of 
UST  owners  and  operators  if  certain  site 
conditions  exist  or  that  may  be  required 
by  the  implementing  agency  (§§  280J64 
through  280.66).  EPA  notes,  however, 
that  section  9006  of  RCRA  enables  state 
and  local  regulation  to  be  more  stringent 
than  the  federal  UST  program.  Thus, 
even  if  EPA  removed  discretion  from  the 
federal  rules,  EPA  would  not  have  the 
authority  to  prevent  implementing 
agencies  from  imposing  more  extensive 
requirements  than  EPA  under  state  or 
local  law. 

Ck)mmenters  expressed  concerns  that 
cleanup  of  soil  and  ground  water  may  be 
delayed  due  to  lengAy  reviews  of  the 
corrective  action  plans  by  the 
implementing  agencies  or  by 
uncooperative  owners  and  operators.  In 
response,  EPA  has  made  two  changes  in 
the  final  rule.  First,  EPA  has  added  the 
phrase  “as  appropriate”  preceding  the 
list  of  factors  that  the  implementing 
agency  must  consider  wten  reviewing  a 
corrective  action  plan  in  §  280.66(b). 

This  change  makes  it  clear  that  t^ 
implementing  agency  need  not  formally 
consider  all  these  factors  if  the  agency 
determines  analysis  of  these  factors  is 
not  necessary  to  ensure  protection  of 
human  health,  safety,  and  the 
environment  Secoml,  EPA  has  provided 
that  owners  and  curators  may  begin 
cleanup  of  soil  and  ground  water  l^ore 
their  corrective  actkn  plan  is  approved 
by  the  implementing  agency  subject  to 
conditions  described  in  §  280.66(d). 

In  addition,  under  existing  law,  EPA 
or  authorized  UST  implementing 
agencies  cem  intmvene  to  respond  to 
clean  op  releases  from  UST  systems. 
Under  section  9003(hX2)  of  RCRA,  EPA 
and  states  under  cooperative  agreement 
are  authorized  to  step  in  and  take 
corrective  actions  for  releases  of 
petroleum  from  USTs  in  situations 
including  the  following:  (1)  The  owner  or 
operates  fails  to  comply  with  the 
established  cleanup  schedule;  (2)  there 
is  a  need  to  take  emergency  action;  (3) 
the  cost  of  a  corrective  action  exceeds 
the  resotnees  supplied  by  the  financial 
responsibility  mechanism  provided  by 
the  owner  or  op«utor,  or  (4)  the  owner 
or  opmutor  is  insolvent.  For  a  release 
from  a  hazardous  substance  UST,  EPA 
has  the  authority  under  CERCLA  to 
respond.  States  are  not  provided  such 
aufowHy  under  CERCLA,  but  may  have 
their  own  authorities  under  state  law. 

c.  Clarification  of  Owner  and 
Operator  Responsibilities.  Many 


commenters  expressed  the  opinion  that 
the  proposed  rule  was  difficult  to 
interpret  with  respect  to  what  had  to  be 
done  and  by  whom  to  comply  with  the 
federal  requirements.  EPA  agrees  with 
these  commenters  diat  the  language  of 
the  proposed  rule  was  sometimes 
unclear  regarding  the  specific 
responsibilities  of  UST  owners  and 
operators.  The  Agency,  therefore,  has 
revised  the  final  rule  to  make  clearer 
which  elements  of  the  corrective  action 
rule  are  mandatory  and  which  are 
discretionary. 

EPA  has  concluded  that  the  following 
basic  steps  are  required  to  ensure  an 
effective  response  to  every  release: 
rapid  notification  that  a  release  has 
occurred;  investigation  to  mitigate  fire, 
explosion,  and  vapor  hazards; 
preventing  further  release  of  the 
regulated  substance  from  the  leaking 
UST  system;  and  removing  free  product 
from  the  environment.  These  steps  are 
required  of  every  owner  and  operator  in 
response  to  a  UST  release;  implementing 
agencies  may  not  change  these 
requirements. 

Similarly,  EPA  believes  that  the 
following  initial  site  investigation  and 
abatement  steps  me  usually  necessary 
to  protect  human  health  and  the 
environment:  Estimating  the  nature  and 
quantity  of  the  rriease;  removing  as 
much  of  the  regulated  substance  from 
the  UST  system  as  necessary  to  prevent 
further  release  to  the  environment;  and 
gathering  information  about  the 
locations  of  wells,  subsurface  sewer 
lines,  and  populations  surrounding  the 
release  site.  Thus,  the  final  rule  holds 
UST  owners  and  operators  responsible 
for  these  actions  unless  the 
implementing  agency  directs  them  to  do 
otherwise  in  response  to  site-specific 
considerations. 

The  baseline  requirements  for  initial 
release  response  and  ccsrective  action 
are  covered  in  §§  280.61  through  280.63 
of  the  final  rule.  As  noted  above,  the 
requirements  of  §  280.61  in  the  final  rule 
describe  mandatory  initial  respemse 
measures  to  be  taken  by  UST  owners 
and  operators  without  exception.  All 
UST  owners  and  operators  are 
responsfole  for  meeting  the 
requirements  of  |§  280.62  and  280.63, 
unless  the  unpiementing  agency  directs 
them  to  do  otherwise.  Sections  280.64 
and  280.K  address  those  requirements 
fw  whidi  owners  and  operatcHS  are 
responsiUe  if  certain  site  conditions 
exist.  Section  280J6  describes  soil  and 
ground-water  deanup  steps  that  may  be 
initiated  by  the  owner  and  operator  or 
required  at  the  (firection  of  the 
implementing  agency. 


d.  Consolidation  of  Corrective  Action 
Requirements  for  Petroleum  and 
Hazardous  Substances.  In  the  preamble 
of  the  proposed  rule,  EPA  requested 
comments  qn  whether  the  corrective 
action  requirements  for  petroleum  USTs 
(Subpart  F)  and  hazardous  substance 
USTs  (Subpart  G)  should  be  integrated 
into  one  subpart  or  should  remain 
separate  (52  FR 12678).  All  commenters 
responding  to  this  request  favored  the 
integration  of  Subparts  F  and  G;  they 
differed  only  in  their  suggestions  to  EPA 
on  how  to  combine  the  two  rules. 

Today’s  final  rule  has  consolidated 
into  Subpart  F  all  the  corrective  actiem 
requirements  for  releases  from 
underground  storage  tank  systems 
storing  substances  regulated  by  Subtitle 
I.  The  title  of  this  subpart  has  been 
revised  to  make  clear  that  it  addresses 
both  release  respemse  and  corrective 
action  activities.  As  can  be  inferred 
from  the  new  title,  an  appropriate 
response  to  a  release,  particularly  those 
small  in  size  that  were  caught  quickly 
and  remedied,  may  not  need  to  include 
long-term  corrective  action,  if  the  initial 
response  measures  adequately  protect 
human  health  and  the  environment 

The  general  applicability  sections  of 
the  proposed  petredeum  and  hazardous 
sub^nce  requirements  (proposed 
§  280.60  and  §  280.70,  respectively)  have 
been  replaced  with  a  sin^e  new  section. 
This  revised  section  states  that  where 
RCRA  Subtitle  C  corrective  action 
requirements  apply  to  UST  releases  at 
pmmitted  RCRA  facilities.  Subtitle  I 
corrective  action  requirements  will  not 
apply.  EPA  has  add^  this  provision  to 
avoid  possible  duplication  erf 
requirements. 

Ihe  initial  abatement  requirements 
have  been  retained  in  the  final  rule.  In 
response  to  commenters  who  preferred 
the  more  detailed  language  used  in 
proposed  Subpart  G,  the  Agency  has 
carried  forward  the  language 
emphasizing  immediate  action  to 
prevent  fnrthn  releases  and  the 
cemtaimnent  of  visiUe  releases  to  the 
environment.  The  principal  change  in 
the  initial  abatement  requirements 
provides  owners  and  operators  and 
implementing  agencies  greater 
discretion  for  determining  the  need  for 
and  timing  of  contaminated  soil  mnoval 
and  the  authority  to  decide  appropriate 
soil  management  alternatives  on  a  site- 
by-site  basis. 

The  proposed  rule  for  hazardous 
substance  USTs  had  no  separate  section 
comparable  to  the  proposed  petroleum 
rule’s  requirements  for  free  product 
removal.  By  merging  Subparts  F  and  G, 
EPA  extends  the  frw  product  removal 
requirements  to  all  regulated  substance 
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releases,  including  removal 
requirements  detailing  precautions  and 
other  measures  to  follow  during 
recovery  operations.  EPA  recognizes 
that  detection  and  removal  of  some 
hazardous  substances  can  be  far  more 
difHcult  than  removal  of  petroleum  free 
product,  especially  in  areas  of  complex 
hydrogeology.  The  Agency  believes, 
however,  that  the  free  product  removal 
requirements  allow  implementing 
agencies  sufficient  flexibility  to  consider 
factors  that  complicate  the  detection 
and  removal  of  fiee  product  and  to 
adjust  the  pace  of  actions  to  remove  free 
product  accordingly. 

Both  proposed  rules  had  requirements 
governing  additional  investigations  and 
the  cleanup  of  contaminated  soils  and 
ground  water  at  UST  release  sites.  The 
final  rule  also  contains  these 
requirements  in  §§  280.65  and  280.66, 
which  are  discussed  in  more  detail  later 
in  the  next  subsection  of  this  preamble. 

Both  proposed  rules  contained 
reporting  requirements.  The  hazardous 
substance  rule,  however,  required 
additional  specific  reporting  items,  such 
as  likely  migration  routes  and  proximity 
to  population  centers.  These  additional 
reporting  items  have  not  been  retained 
in  the  initial  site  investigation 
requirements  of  Subpart  F  because  they 
are  largely  duplicative  of  the  reporting 
requirements  contained  within  final 
§  280.63,  which  governs  initial  site 
characterization.  Moreover, 
implementing  agencies  continue  to  have 
the  authority  to  require  the  reporting  of 
additional  specific  information  should 
the  need  arise. 

The  public  participation  requirements 
of  both  rules  have  been  combined  into  a 
single  section  of  the  final  rule. 

3.  Section-by-Section  Analysis 

In  writing  the  final  rule,  EPA  revised 
proposed  §§  280.60  through  280.66  to 
clarify  the  release  response  and 
corrective  action  steps.  Most  of  the 
changes  are  editorial,  prompted  by 
concerns  or  confusion  expressed  on  the 
part  of  commenters.  Some  .substantive 
changes,  however,  were  also  made  in 
response  to  public  comments.  The 
following  sections  discuss  in  detail  the 
changes  made  to  the  proposal  as 
reflected  in  today’s  final  rules.  Issues 
raised  by  commenters  on  the  proposed 
requirements  and  the  Agency’s 
consideration  of  these  issues  are  also 
briefly  discussed. 

a.  General  (§ 280.60).  Proposed 
§  280.60  applied  the  corrective  action 
requirements  of  Subpart  F  to  all  UST 
systems  except  those  exempted  by 
statute  or  regulation.  Owners  and 
operators  of  tank  systems  for  which 
other  subparts  of  the  proposed  technical 


standard  are  deferred  were  nonetheless 
required  to  comply  with  the  Subpart  F 
requirements  in  response  to  confirmed 
releases. 

In  the  final  rule,  EPA  has  added 
language  to  clarify  the  applicability  of 
Subtitle  C  or  Subtitle  I  requirements  to 
USTs  at  RCRA-permitted  facilities  and 
to  avoid  potential  overlap  in  regulatory 
authority.  Section  280.60  of  the  final  rule 
reflects  the  fact  that  the  Subtitle  C 
corrective  action  requirements  under  the 
authority  of  RCRA  3004(u)  will  apply  to 
many  releases  from  UST  systems 
located  at  RCRA-permitted  facilities, 
regardless  of  the  regulated  substance 
stored.  For  USTs  not  covered  by  3004(u), 
including  facilities  without  a  final  RCRA 
permit.  Subtitle  I  corrective  action 
standards  will  apply  to  releases  from  all 
petroleum  and  hazardous  substance 
tanks  covered  under  Subtitle  I.  UST 
corrective  actions  underway  at  facilities 
having  interim  status  under  RCRA  may 
be  subject  to  review  under  the  RCRA 
corrective  action  program  during  the 
development  of  a  final  permit,  and  these 
ongoing  corrective  action  activities  may 
be  incorporated  into  the  facility’s  RCRA 
permit. 

b.  Initial  Response  and  Reporting 
Requirements  (§280.61).  Proposed 
§  280.61  (initial  abatement  requirements 
and  procedures]  has  been  separated  into 
three  new  sections  in  the  final  rule: 
initial  response  (§  280.61),  initial 
abatement  measures  and  site  check 
(§  280.62],  and  initial  site 
characterization  (§  280.63].  'These 
sections,  plus  fi'ee  product  removal 
(§  280.64],  encompass  the  first  phase  of 
the  UST  corrective  action  process.  As 
with  the  proposal,  EPA  intends  these 
final  requirements  to  achieve  three 
goals:  (1]  To  bring  UST  release  sites 
under  control  with  respect  to  immediate 
health  and  safety  hazards;  (2]  to 
stabilize  the  site  so  that  contamination 
will  not  worsen  as  investigations  and 
potentially  applicable  long-term  cleanup 
plans  are  considered;  and  (3]  to  be  self- 
implementing,  in  that  these  measures 
emphasize  the  responsibility  of  the 
owner  and  operator  to  take  quick  action 
without  awaiting  direction  from  the 
implementing  agency.  Thus,  §§  280.62 
through  280.64  in  the  final  rule  represent 
the  baseline  release  response  and 
corrective  action  requirements  that  are 
mandatory  for  all  UST  owners  and 
operators  and  all  releases,  unless  the 
implementing  agency  directs  otherwise. 
The  rule  has  been  reformatted  to  make 
this  clearer.  'The  initial  response 
requirements  of  §  280.61  are  mandatory 
for  all  owners  and  operators  and  all 
releases  without  exception.  In  addition, 
§§  280.60  through  280.64  have  newly 
added  reporting  sections.  The  new 


placement  of  these  reporting 
requirements  clarifies  the  owner’s  and 
operator’s  responsibilities  with  respect 
to  the  timing  and  content  of  the  required 
reports. 

The  final  requirements  of  §  280.61  for 
initial  response  and  reporting  are 
essentially  identical  to  those  proposed. 
The  primary  difference  is  that  the 
wording  has  been  changed  to  make 
unambiguous  the  response  required 
within  24  hours.  These  initial  actions 
include:  Reporting  the  confirmed  release 
to  the  implementing  agency;  taking 
immediate  steps  to  prevent  further 
release  to  the  environment;  and 
mitigating  fire,  explosion,  and  vapor 
hazards.  EPA  recognizes  that,  in  some 
cases,  it  may  not  be  possible  to 
complete  these  steps  within  24  hours. 

For  example,  it  is  sometimes  easier  to 
confirm  that  a  release  has  occurred  than 
to  identify  the  precise  location  of  the 
release  from  the  UST  system.  Similarly, 
it  may  take  longer  than  24  hours  to 
adequately  vent  hazardous  vapors  from 
building.  In  revising  this  section, 
however,  EPA  emphasizes  the  potential 
urgency  of  a  release  and  the 
responsibility  of  the  owner  and  operator 
to  quickly  respond. 

c.  Initial  Abatement  Measures  and 
Site  Check  (§  280.62).  In  order  to  clarify 
the  on-site  management  steps  that  EPA 
believes  are  necessary  to  abate  hazards 
and  stabilize  the  site,  the  Agency  has 
grouped  initial  abatement  requirements 
into  §  280.62.  Two  of  the  requirements  in 
this  section  are  carried  forward  from 
those  in  proposed  Subpart  G.  First, 

§  280.62(a](l]  requires  removal  of  the 
regulated  substance  from  the  tank  as 
“necessary  to  prevent  further  release  to 
the  environment.’’  EPA  has  added  this 
phrase  to  acknowledge — as  some 
commenters  pointed  out — that  some 
situations  may  not  require  complete 
removal  of  product  from  the  tank  (e.g.,  if 
the  release  is  clearly  demonstrated  to  be 
from  one  tank  that  is  part  of  a  multiple 
tank  system].  Second,  §  280.62(a](2] 
carries  forward  the  requirement  to 
visually  inspect  aboveground  releases  or 
exposed  belowgroimd  releases  and  to 
prevent  further  migration  of  the  released 
substance  into  surrounding  soils  and 
ground  water  (e.g.,  by  using  sorbents 
and  berms  to  control  the  flow  of 
product]. 

Section  280.62(a](3]  has  been  added  to 
clarify  EPA’s  proposed  requirement  to 
“mitigate  fire  and  safety  hazards.”  EPA 
agrees  with  commenters  who  noted  that 
these  hazards  may  persist  or  reappear 
beyond  the  initial  response  phase  and, 
thus,  must  be  monitored  and  remedied 
throughout  the  cleanup  process.  The 
new  requirement  also  emphasizes  that. 
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if  present,  these  hazards  may  require 
mitigation  both  within  and  beyond  the 
boundaries  of  the  UST  site  (e.g..  in 
subsurface  sewer  lines  or  nearby 
buildings). 

The  requirement  in  proposed 
§  280.62(a)(4)  to  remove  “visibly 
contaminated  soil  from  the  UST 
excavation  zone"  has  been  deleted.  EPA 
received  many  comments  on  this 
proposed  requirement.  Most 
commenters  expressed  confusion 
regarding  the  definition  of  visible  soil 
contamination  and  other  concerns 
related  to  the  appropriate  timing  and 
extent  of  soil  removal.  Commenters 
identiHed  cases  where  a  strict 
interpretation  of  the  requirement  (e.g., 
removal  of  slightly  discolored  soils) 
would  translate  into  aggressive  soil 
removal  that  would  be  unnecessary, 
technically  infeasible,  and  very  costly. 
Some  commenters  noted  that  extensive 
soil  removal  at  UST  sites  could 
exacerbate  problems  of  the  nation’s 
limited  landfill  capacity,  if  these  soils 
were  taken  off-site  for  disposal.  Other 
commenters  suggested  that  soil  removal 
or  treatment  (beyond  that  which  is 
needed  to  address  immediate  health  and 
safety  hazards)  should  be  considered  as 
part  of  the  long-term  plan  for  corrective 
action.  Many  commenters  suggested  that 
EPA  consider  various  in  situ  or  on-site 
treatment  methods  as  alternatives  to 
immediate  removal  and  disposal  of 
contaminated  soils. 

EPA  agrees  with  these  commenters.  In 
particular,  EPA  is  concerned  that 
requiring  immediate  and  extensive 
excavation  of  contaminated  soil  may 
transfer  contamination  to  other  media 
(e.g.,  air),  may  transfer  risk  from  one  site 
to  another,  or  may  spread  contamination 
at  the  release  site  beyond  its  existing 
extent.  These  outcomes  are  inconsistent 
with  EPA’s  objective  to  protect  human 
health  and  the  environment.  Further, 
EPA  did  not  intend  to  preclude 
consideration  of  alternative  on-site  or  in 
situ  treatment  methods.  . 

As  a  result,  EPA  has  created  a  new 
§  280.62(a)(4)  to  clarify  the  objectives  of 
soil  management  that  must  be 
undertaken  during  the  initial  phases  of 
corrective  action.  The  new  requirement 
states  that  UST  owners  and  operators 
must  remedy  hazards  posed  by 
contaminated  soils  that  are  excavated 
or  exposed  as  a  result  of  release 
confirmation,  site  investigation, 
abatement,  or  corrective  action 
measures.  These  hazards  include  vapor 
threats  and  potential  leaching  of 
contaminants.  EPA  believes  this  new 
requirement  addresses  concerns  raised 
by  commenters  by  more  clearly  stating 


the  scope  and  the  objectives  of  initial 
soil  management. 

In  contrast  to  the  proposed 
requirement  for  soil  removal,  EPA  has 
not  prescribed  a  speciHc  management 
method.  The  final  rule  does,  however, 
require  that  any  exposed  soils  be 
managed  as  necessary  to  remedy 
hazards  such  as  those  mentioned  above. 
EPA  expects  there  will  be  UST  release 
situations  where  prompt  soil  removal 
and  disposal  may  be  the  most  effective 
option  (e.g.,  where  there  are  relatively 
small  quantities  of  contaminated  soil  in 
urban  areas  having  high  potential  for 
human  exposure  to  vapors,  and  where 
excavation  equipment  is  already  on-site 
for  use  in  investigating  the  tank  system). 
In  such  situations,  soil  removal  may  be 
necessary  to  bring  the  site  under  control 
with  respect  to  immediate  threats  and 
might  also  be  adequate  to  complete 
cleanup  at  the  site.  In  response  to 
commenter’s  concerns  that  soil 
management  not  simply  transfer  risk, 
EPA  has,  however,  added  a  new 
requirement  to  the  rule.  If  the  owner  and 
operator  choose  to  treat  or  dispose  of 
contaminated  soils,  they  must  comply 
with  applicable  state  and  local 
requirements.  (See  also  section  VLB.  of 
today’s  preamble:  Relationship  to  Other 
Agency  Programs.) 

EPA  received  comments  regarding  the 
explicitness  of  the  proposed  site 
investigation  requirements  for  corrective 
action,  as  well  as  for  release 
coohrmation  and  tank  closure  activities. 
Some  commenters  requested  more 
specificity;  others  pointed  out  the 
difHculty  of  prescribing  uniform 
requirements  for  all  sites.  In  response, 
EPA  has  revised  the  rule  (adding  new 
§§  280.52(b),  280.62(b)  and  280.72(a))  to 
make  consistent  the  site  investigation 
requirements  for  release  conHrmation, 
corrective  action,  and  tank  closure  and 
to  avoid  potential  duplication  of  these 
requirements  within  the  rule.  (See 
section  IV.E.2.C.  of  this  preamble  for  an 
explanation  of  these  site  investigation 
requirements.)  EPA  believes  this  revised 
statement  of  site  check  responsibilities, 
in  conjunction  with  the  new  initial  soil 
management  requirements,  addresses 
commenters’  request  for  greater  clarity 
concerning  their  investigation 
responsibilities  without  unduly 
restricting  alternative  investigative 
techniques. 

EPA  recognizes,  however,  that  the 
primary  hazard  posed  by  contaminated 
soil  at  some  sites  will  be  as  a  continuing 
source  of  ground-water  contamination. 
EPA  addresses  this  concern  through  the 
final  requirements  for  site 
characterization  and  for  delineating  the 
extent  and  location  of  contaminated 


soils  (§§  280.63  and  280.65).  As 
discussed  later  in  this  preamble,  these 
investigation  results  must  be  considered 
by  the  owners  and  operators  and  by  the 
implementing  agency  with  respect  to 
site-specific  exposure  potential  and 
effects  on  groimd-water  resources.  EPA 
believes  that,  in  some  cases,  it  may  be 
preferable  to  treat  contaminated  soil  on¬ 
site  or  in  situ.  The  Agency  is  preparing 
technical  information  that  will  help 
owners  and  operators  and  implementing 
agencies  assess  the  potential  hazards 
posed  by  contaminated  soils  and 
alternative  methods  to  treat  or  dispose 
of  them. 

Section  280.62(b)  in  the  final  rule 
states  that  owners  and  operators  are 
required  to  report  their  initial  abatement 
steps  to  the  implementing  agency  within 
20  days  of  release  confirmation.  Some 
commenters  noted  that  this  time  frame, 
which  was  proposed  in  §  280.61(a)(5), 
could  be  interpreted  to  mean  that  EPA 
expected  all  the  abatement  measures  in 
proposed  §  280.61(a)  to  be  completed 
within  20  days.  EPA  expects  that  many 
of  the  initial  abatement  requirements 
can  and  should  be  completed  within  20 
days,  but  that  some  aspects  of  soil 
management  and  free  product 
investigations  and  removal  may  require 
more  time  to  complete.  EPA  has  thus 
amended  the  wording  to  clarify  that  the 
objective  of  this  provision  is  to  require 
owners  and  operators  to  report  their 
progress  to  the  implementing  agency. 

d.  Initial  Site  Characterization 
(§  280.63).  Proposed  as  §  280.61(b),  this 
requirement  has  been  amended  (and 
renumbered  as  §  280.63)  to  clarify  the 
responsibility  of  owners  and  operators 
to  collect  and  submit  site  information  to 
the  implementing  agency.  Several 
commenters  noted  that  the  same 
techniques  can  be  used  to  confirm  a 
release  and  to  investigate  contamination 
at  a  site.  They  expressed  concern  that 
important  information  gained  while 
confirming  a  release  or  abating 
immediate  hazards  should  also  be 
included  in  the  information  submitted  to 
the  implementing  agency.  Section  280.63 
in  the  final  rule  emphasizes  this  point 
and  requires  that  owners  and  operators 
submit  all  pertinent  information  about 
the  site  and  nature  of  the  release. 

In  addition,  §§  280.63(a)  (1)  through  (4) 
in  the  final  rule  describe  the  minimum 
site  investigation  requirements  that  the 
owner  and  operator  must  follow  in  the 
absence  of  other  direction  provided  by 
the  implementing  agency.  Section 
280.63(a)(1)  is  unchanged  from  proposal, 
and  it  requires  information  on  the  nature 
and  estimated  quantity  of  the  release. 

Section  280.61(a)(2)  continues  to 
require  owners  and  operators  to  submit 
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information  from  readily  available 
sources  or  site  investigations  regarding 
surrounding  populations,  subsurface  soil 
conditions,  climate,  and  land  use  (e.g., 
from  sources  such  as  U.S.  Geological 
Survey  maps.  Soil  Conservation  Service 
maps,  and  local  agencies).  UST  owners 
and  operators  are  not  automatically 
required  to  conduct  surveys  to  collect 
this  information  if  it  is  not  already 
available. 

In  addition,  two  new  requirements 
have  been  added  to  this  section.  First, 
information  about  water  quality  at  all 
wells  potentially  affected  by  the  release 
partially  supplants  the  more  general 
proposed  requirement  for  ground-water 
and  surface  water  sampling  formerly  in 
§  280.61(b)(3].  As  discussed  in  more 
detail  in  section  IV.C.f.  of  this 
preamble — ^investigation  for  soil  and 
ground-water  cleanup — the  proposed 
requirement  to  delineate  the  extent  and 
location  of  dissolved  ground-water 
contamination  has  been  amended.  The 
final  rule  requires  full  characterization 
of  dissolved  groimd-water 
contamination  if  certain  site  conditions 
are  met,  or  at  the  direction  of  the 
implementing  agency.  If  nearby  existing 
wells  are  potentially  affected,  however, 
EPA  requires  the  owner  and  operator  to 
immediately  characterize  their  quality 
and  use  because  they  are  potential 
human  exposure  points  and  because 
pumping  at  these  wells  can  affect 
contaminant  migration.  Second,  several 
commenters  noted  that  subsurface 
sewer  lines  are  often  conduits  for  rapid 
migration  of  vapors  or  liquid  product. 
Thus,  EPA  now  requires  owners  and 
operators  to  submit  information  on  the 
location  of  subsurface  sewer  lines  (if 
any)  at  the  site. 

Section  280.63(a)(3)  cross-references 
the  site  investigation  requirements 
described  earlier  and  requires  the  owner 
and  operator  to  submit  the  results  of  this 
investigation  as  part  of  the  site 
characterization  report.  This  new 
section  replaces  proposed  §  280.61(b)(2), 
which  required  sampling  of  surface  and 
subsurface  soils.  As  described  earlier, 
this  change  clarifies  the  investigation 
requirements  and  eliminates  their 
possible  duplication  within  the  rule.  The 
timing  and  reporting  of  this  investigation 
is  unchanged. 

Section  280.63(a)(4)  replaces  proposed 
§  280.61(b)(3),  which  required  sampling 
of  surface  and  ground-water  at  the  site. 
This  new  section,  in  conjunction  with 
S  280.65  (described  in  subsection  f., 
below),  reduces  the  ambiguity  noted  by 
some  commenters  regarding  the  scope  of 
site  investigations.  In  the  final  rule,  EPA 
requires  characterization  of  dissolved 
ground-water  contamination  when  the 


following  conditions  exist  There  is 
evidence  that  drinking  water  wells  have 
been  affected,  ffee  product  is  detected 
on  the  water  table  or  within  the  aquifer, 
there  is  evidence  that  contaminated  soil 
is  in  contact  with  ground  water;  or  as 
directed  by  the  implementing  agency. 
Thus,  the  presence  or  absence  of  free 
product  at  an  UST  release  site  is  one  of 
the  factors  used  to  decide  whether 
further  investigations  of  soil  and  ground- 
water  contamination  are  necessary.  The 
requirement  to  investigate  for  free 
product  is  unchanged  from  the  proposed 
§  280.61(a)(6).  The  final  rule  simply 
requires  owners  and  operators  to 
submit,  as  part  of  the  initial  site  report, 
their  findings  that  establish  the  presence 
or  absence  of  free  product.  EPA  believes 
this  action  is  warranted  for  several 
reasons: 

•  The  requirement  reinforces  for 
owners  and  operators  the  importance  of 
the  fi^e  product  investigation; 

•  The  free  product  investigation 
requirement  now  also  applies  to 
releases  from  hazardous  substance 
USTs,  which  may  contain  products  that 
are  denser  than  water  and,  therefore, 
may  be  harder  to  detect  and  locate;  and 

•  The  conclusion  that  no  free  product 
is  found  provides  another  important 
consideration  for  the  implementing 
agency  as  it  decides  if  a  corrective 
action  plan  will  need  to  be  submitted  by 
the  owner  and  operator. 

EPA  believes  this  synthesis  of 
information  from  the  initial  site 
investigation  is  essential  for  owners  and 
operators  to  begin  to  fully  assess  their 
cleanup  responsibilities,  and  it  provides 
the  implementing  agency  with 
information  to  decide  if  a  corrective 
action  plan  is  necessary.  Section 
280.63(b)  replaces  the  proposed 
requirement  for  reporting  site 
investigation  results.  The  new  section 
clarifies  that  the  information  must  be 
submitted  in  a  manner  that  is  clear  and 
sufficiently  detailed  to  demonstrate  its 
applicability  and  technical  adequacy,  or 
in  a  format  developed  by  the 
implementing  agency  to  achieve  these 
same  goals. 

e.  Free  Product  Removal  (§ 280.64).  In 
response  to  commenters,  EPA  has  made 
minor  revisions  to  the  fi«e  product 
removal  requirements.  Commenters 
raised  four  issues:  Applicability,  the 
definition  of  free  product,  the  extent  of 
removal,  and  the  timing  of  removal. 
These  issues  are  discussed  below. 

First,  EPA  agrees  with  those 
commenters  who  suggested  that  free 
product  removal  requirements  similar  to 
those  proposed  for  petroleum  releases 
should  also  apply  to  hazardous 
substance  releases.  The  final  rule’s 


Subpart  F  merges  the  proposed  rule’s 
Subparts  F  and  G  to  make  free  product 
removal  requirements  applicable  to  all 
releases. 

Second,  EPA  has  revised  the 
definition  of  free  product  to  clarify  the 
scope  of  free  product  removal.  Several 
commenters  noted  that,  as  proposed,  the 
broad  definition  of  free  product  could  be 
interpreted  to  mean  that  removal 
requirements  apply  to  product  bound  to 
soil  particles  or  present  as  vapors.  EPA 
notes  that  these  forms  of  product  are 
addressed,  as  appropriate,  in  other 
sections  of  today’s  final  rule  and  has 
revised  the  definition  of  free  product  to 
more  narrowly  refer  to  a  regulated 
substance  that  is  present  as  a  non- 
aqueous  phase  liquid  (e.g.,  not  dissolved 
in  water).  EPA  has  also  deleted  the 
reference  to  “floating”  free  product 
(from  proposed  §  280.62)  to  clarify  that 
product  more  dense  than  water  is  also 
subject  to  the  free  product  removal 
requirements. 

Third,  other  commenters  requested 
clarification  on  how  much  free  product 
was  required  to  be  removed.  In  the  final 
rule,  the  Agency  has  retained  the  phrase 
“maximum  extent  practicable”  as  the 
criterion  for  free  product  removal 
operations  at  UST  release  sites.  EPA  has 
not  specifically  defined  maximum 
practicable  removal  because  the  extent 
of  removal  is  largely  determined  by 
available  technologies  and  site-specific 
conditions.  Consequently,  EPA  believes 
that  implementing  agencies  should  have 
the  discretion  to  develop  operational 
criteria  for  determining  the  presence  of 
free  product  and  the  extent  of  its 
removal  (e.g.,  product  that  flows  in 
response  to  gravity  or  a  minimum 
product  thickness  observed  in  wells). 
EPA  has,  however,  added  to  the  final 
rule  a  minimum  objective  for  free 
product  removal  operations.  This  new 
requirement  states  that,  at  a  minimum, 
free  product  removal  systems  should  be 
designed  to  abate  further  migration  of 
free  product  (i.e.,  beyond  small  seasonal 
or  recovery-related  fluctuations). 

Fourth,  several  commenters  offered 
their  views  about  the  appropriate  timing 
of  product  removal.  Most  commenters 
agreed  with  EPA’s  proposal  that  free 
product  removal  operations  should 
begin  as  quickly  as  possible,  but 
cautioned  that  hasty  and  improperly 
conducted  removal  could  spread 
contamination  vertically  at  the  site.  In 
the  final  rule,  EPA  continues  to  require 
that  removal  begin  as  quickly  as 
practicable  (§  280.62(a)(6)).  Revised 
S  280.64(a)  emphasizes,  however,  that 
free  product  removal  must  be  conducted 
in  a  manner  that  minimizes  the  spread 
of  contamination  and  that  is  appropriate 
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to  the  hydrogeologic  conditions  at  the 
site.  EPA  is  aware,  for  example,  of  site 
conditions  where  trenching  or  vapor 
extraction  to  recover  free  product  would 
be  preferable  to  drawing  down  the 
water  table — and  the  free  product 
plume — in  order  to  collect  and  remove 
free  product.  EPA  is  preparing  technical 
resource  documents  to  assist 
implementing  agencies  in  advising 
owners  and  operators  about  potential 
complications  when  removing  free 
product.  Similarly,  in  response  to 
commenters  concerns,  EPA  has 
extended  the  time  period  for  owners  and 
operators  to  report  to  implementing 
agencies  concerning  their  free  product 
removal  from  30  to  45  days.  This  change 
will  allow  owners  and  operators  more 
time  to  properly  plan  for  free  product 
removal,  especially  for  removal 
operations  involving  dense  product  or  at 
hydrogeologically  complex  sites. 

In  addition,  some  commenters 
requested  EPA  clarify  permitting 
requirements  for  discharges  from  the 
product  recovery  system.  Others 
suggested  that  EPA  exempt  UST 
cleanups  from  NPDES  requirements  or 
establish  numerical  limits  for  emergency 
permits.  In  response,  EPA  has  revised 
§  280.64(a]  to  clarify  that  all  discharges 
are  to  be  properly  treated,  in  compliance 
with  applicable  Federal,  slate  and  local 
regulations.  In  addition,  EPA  is 
investigating  methods  to  expedite, 
where  applicable,  the  NPDES  permitting 
process  for  discharges  necessitated  by 
UST  corrective  action. 

f.  Investigations  for  Soil  and  Ground- 
Water  Cleanup  (§  280.65).  Proposed 
§  280.63  has  been  renumbered  §  280.65 
in  the  final  rule.  As  proposed,  this 
section  required  the  owner  and  operator 
to  investigate  the  extent  of  soil  and 
ground-water  contamination  at  an  UST 
release  site  when  the  initial  site 
investigation  showed  that  contaminated 
soil  remained  at  the  site,  or  when  the 
required  soil  removal  showed  that  the 
released  product  or  product  from 
contaminated  soil  may  have  reached 
ground- water.  In  addition,  the 
implementing  agency  could  direct  the 
owner  and  operator  to  conduct  such  an 
investigation. 

Several  commenters  requested  that 
EPA  clarify  the  minimum  sampling 
requirements  for  these  investigations. 
Other  commenters  suggested  that  these 
more  extensive  investigations  be  better 
coordinated  with  the  soil  and  ground- 
water  sampling  required  earlier  in  the 
corrective  action  process.  One 
commenter  noted  that  the  phrase 
“product  from  contaminated  soil"  would 
be  difficult  to  define  and  might  be 
interpreted  to  require  extensive 


investigation  at  virtually  all  sites.  In 
addition,  EPA  recognizes  that  some 
amount  of  contaminated  soil  will  be 
present  at  most  UST  release  sites,  but 
that  the  threat  posed  by  this 
contamination  will  depend  on  several 
factors. 

In  response  to  these  comments,  EPA 
has  revised  this  section  to  clarify  the 
situations  that  trigger  more  extensive 
site  investigations.  EPA  notes  that  the 
objective  of  these  investigations  is  to 
support  decisions  concerning  whether 
soil  and  ground-water  cleanup  or  other 
corrective  action  measures  are 
necessary  at  the  site.  Consequently,  EPA 
has  revised  the  rule  to  better  relate 
these  requirements  to  site-specific 
threats  to  ground-water  contamination. 

Final  §  280.65  describes  three  specific 
site  circumstances  requiring  full  for 
characterization  of  soil  and  ground- 
water  contamination:  (1)  When  release 
confirmation  or  previous  corrective 
action  measures  indicate  that  ground- 
water  wells  may  have  been  affected  by 
the  release,  (2)  when  free  product  is 
found  on  the  water  table  or  within  the 
aquifer,  and  (3)  when  any  other  site 
investigations  show  that  contaminated 
soil  may  be  in  contact  with  ground 
water. 

EPA  recognizes  that  characterization 
of  soil  and  ground-water  contamination 
may  also  be  necessary  at  sites  where 
there  are  no  “automatic  triggers."  Thus, 
the  final  rule  retains  the  authority  of  the 
implementing  agency  to  request  an 
investigation.  Final  §  280.65(a](4] 
clarifies  that  the  implementing  agency 
should  consider  the  potential  effects  of 
contamination  at  the  site  in  relation  to 
nearby  surface  and  ground-water 
resources  when  deciding  whether 
further  investigations  are  warranted.  In 
particular,  EPA  expects  that  information 
required  under  §  280.63  will  provide 
implementing  agencies  with  important 
information  for  determining  if  more 
extensive  investigations  are  required. 

In  revising  the  rule,  EPA  sought  to 
better  tailor  the  investigation 
requirements  to  site  conditions  that  pose 
a  potential  threat  to  ground-water 
resources.  EPA  believes  the  final  rule 
clarifies  those  situations  that  trigger 
more  extensive  site  investigations  and 
better  coordinates  the  objectives  of  the 
revised  corrective  action  requirements 
within  a  site-specific  framework. 

g.  Corrective  Action  Plan  (§  280.66).  In 
the  Hnal  rule,  proposed  §  280.64  has 
been  renumbered  as  §  280.66  and 
retitled  as  “Corrective  Action  Plan." 

This  revised  section  responds  to 
commenters’  requests  for  clarification  of 
the  owners'  and  operators’ 
responsibilities  for  submitting  corrective 


action  plans  (CAPs)  and  of  the 
implementing  agencies’  responsibility  to 
request,  review,  and  approve  a  CAP. 
Subtitle  I  of  RCRA  directs  the  Agency  to 
promulgate  corrective  action  regulations 
applicable  to  owners’  and  operators’  of 
UST  systems.  The  corrective  action  plan 
approval  process,  however,  integrates 
the  responsibility  of  owners  and 
operators  to  ameliorate  the  adverse 
effects  of  UST  releases  with  the 
responsibility  of  implementing  agencies 
to  determine  how  they  wilt  carry  out 
their  established  public  health  policies. 
EPA’s  role  is  to:  (1)  Establish  the 
responsibility  of  owners  and  operators 
to  achieve  adequate  protection  of 
human  health,  and  (2)  establish  a 
baseline  framework  for  evaluating  and 
approving  corrective  action  plans. 

Several  commenters  requested 
clarification  of  the  owners’  and 
operators’  responsibilities  for  corrective 
action  beyond  immediate  abatement 
steps  and  removal  of  free  product.  In 
response,  §  280.66(a)  of  the  final  rule  has 
been  revised  to  clarify  that  owners  and 
operators  are  responsible  for  submitting, 
when  requested  by  the  implementing 
agency,  a  corrective  action  plan  that 
provides  for  adequate  protection  of 
human  health  and  the  environment. 
Section  280.66(b)  of  the  final  rule  sets 
forth  the  factors  that  implementing 
agencies  must  consider  when  approving 
a  corrective  action  plan.  Consequently, 
this  section  also  serves  to  inform 
owners  and  operators  of  the  minimum 
elements  required  in  the  plans  they 
submit. 

Some  commenters  suggested  the 
Agency  establish  explicit  criteria  that 
implementing  agencies  could  use  to 
determine  whether  a  CAP  is  needed  and 
to  evaluate  CAPs  after  they  are 
submitted.  As  described  in  the 
preceding  sections,  EPA  has  revised 
several  parts  of  the  proposed  rule  to 
clarify  the  objectives  of  each  step  of  the 
corrective  action  process.  Owners  and 
operators  are  responsible  for  carrying 
out  and  reporting  these  actions,  thus 
providing  the  implementing  agency  with 
a  good  basis  for  determining  the 
necessity  for  additional  cleanup. 

EPA  believes  it  would  be  difficult  and 
unproductive  to  incorporate  more 
explicit  evaluation  criteria  in  today’s 
rule.  As  described  earlier  in  this 
preamble,  EPA  received  wide  support 
for  the  proposed  site-specific  corrective 
action  goals  and  has  retained  this 
approach  in  the  final  rule.  Implementing 
agencies,  however,  may  choose  to 
develop  their  own  site-specific 
corrective  action  goals,  or  they  may 
base  cleanup  goals  on  statewide 
numerical  standards  or  aquifer 
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characteristics.  Rather  than  develop 
criteria  that  may  conflict  with  a  state  or 
local  agency’s  preferred  method,  EPA 
has  chosen  to  identify  in  the  rule  those 
factors  that  are  generally  necessary  for 
carrying  out  corrective  actions 
regardless  of  the  chosen  method  for 
setting  precise  cleanup  goals.  For 
example,  these  factors  include  the 
persistence  of  the  released  substance 
and  the  hydrogeologic  conditions  at  the 
site.  EPA  sees  its  role  primarily  as 
providing  technical  support  for 
interpreting  these  factors  in  the  context 
of  site-specific  application  of  corrective 
action  technologies.  In  particular,  EPA  is 
developing  technical  information  and 
supporting  materials  to  assist 
implementing  agencies  in  relating  site 
assessment  resets  to  the  feasibility  of 
alternative  technologies,  and  for 
evaluating  how  well  these  technologies 
are  achieving  cleanup  at  a  site.  In 
addition,  EPA  is  beginning  to  develop 
methods  to  expedite  exposure 
assessments.  Other  programs  within 
EPA,  such  as  the  Office  of  Ground-water 
Protection,  may  also  be  called  upon  to 
provide  support  for  evaluating  ground- 
water  resources. 

The  overall  objective  of  longer  term 
UST  corrective  actions  is  to  adequately 
protect  human  health,  safety,  and  the 
environment  from  contaminants 
remaining  in  soils  or  ground  water  after 
initial  abatement  measures  and  free 
product  removal.  The  Agency  prefers 
that  this  objective  be  ad^eved,  where 
practicable,  through  reducing 
contaminant  concentrations  in  soil  or 
ground  water  to  levels  protective  of 
health  and  the  environment  In  some 
situations,  however,  the  Agency  would 
require — under  the  standard  in 
§  280.66(a) — that  human  health  be 
protected  from  exposure  to 
contaminants  through  other  appropriate 
measures,  such  as  providing  an 
alternative  water  supply. 

EPA  cannot  project  the  outcome  of  its 
site-specific  approach  to  all  UST 
releases  because  the  consideration 
accorded  to  some  factors,  such  as 
aquifer  resource  value  and  its  current 
and  potential  use,  is  largely  left  to  state 
and  local  policy.  If  an  UST  release 
affects  a  public  or  private  drinking 
water  source,  however,  the  owner  and 
operator  must  expect  that  the  state’s 
health-based  drinking  water  standards 
would  apply  to  the  cleanup.  If  the  owner 
and  operator  ciumot  meet  these 
standards  through  cleanup  technologies, 
then  they  should  expect  that  they  will  be 
required  to  provide  an  alternate  source 
of  drinking  water  or  to  provide 
treatment  of  the  water  to  the  people 
affected.  Similarly,  the  owner  and 


operator  should  expect  that  UST 
releases  that  threaten  current  or 
potential  water  supplies  will  come  under 
close  scrutiny  by  the  implementing 
agency.  In  these  cases,  ffie  corrective 
action  requirements  wdll  likely  be 
influenced  by  the  mobility  of  the 
contaminants  at  the  site  and  the 
estimated  time  and  spatial  extent  over 
which  the  remaining  contamination  may 
pose  a  threat  At  a  minimum,  approved 
CAPS  would  likely  include  requirements 
for  long-term  monitoring,  continued 
control  of  ground-water  flow  at  the  site, 
and  notice  of  continuing  hazard  in  the 
property  deed. 

The  ^al  rule  retains  the 
implementing  agency’s  authority  to 
require  submission  of  a  CAP  based  on 
information  received  from  early 
corrective  action  measures.  (EPA 
expects,  for  example,  that  implementing 
agencies  might  choose  this  option  for 
UST  releases  that  are  of  great 
magnitude  or  in  close  proximity  to 
drinking  water  resources.)  Final 
§  280.66(a),  however,  has  been  revised 
to  make  clear  that  the  implementing 
agency  must  first  review  the  submitted 
material  before  requesting  the 
submission  of  a  CAP  or  additional 
information.  This  section  also  has  been 
revised  to  enable  owners  and  operators 
to  submit  a  CAP  for  soil  and  ground- 
water  cleanup  based  on  their  own 
initiative  and  assessment  of  the  severity 
of  the  release.  They  need  not  wait  for 
the  implementing  agency  to  request  a 
CAP. 

Several  commenters  expressed 
concern  that  lengthy  reviews  by  the 
implementing  agency  might  slow  the 
pace  of  UST  cleanups,  creating  delays 
that  could  make  implementing  the  final 
CAP  more  difficult,  because  of  the 
spread  of  contamination  while  delays 
persist  Some  commenters  also 
suggested  that  owners  and  operators 
should  be  allowed — after  a  specified 
length  of  time — to  interpret  inaction  on 
the  part  of  the  implementing  agency  as 
approval  of  the  CAP. 

Given  the  number  of  releases  that  are 
expected  to  be  detected  in  the  near 
future,  EPA  acknowledges  that  there  is 
potential  for  delayed  cleanups  under  the 
proposed  approach  if  implementing 
agencies  are  unable  to  review  all  the 
CAPS  in  a  timely  manner.  The  Agency 
concluded,  however,  that  the 
alternatives  suggested  by  commenters 
were  inappropriate.  To  respond  to  this 
issue,  however,  §  280.66(d)  has  been 
added  to  allow  owners  and  operators  to 
begin  cleanup  of  soil  and  dissolved 
contaminants  in  ground  water  without 
CAP  approval  provided  they.  (1)  First 
notify  the  implementing  agency  of  their 


intention  to  begin  cleanup,  (2)  comply 
with  modifications  imposed  by  the 
implementing  agency,  including  halting 
cleanup  activities,  and  (3)  incorporate 
these  initial  measures  in  the  CAP  to  be 
reviewed  and  approved  by  the 
implementing  agency. 

EPA  has  added  this  provision  with  the 
goal  of  encouraging  effective  and 
expedited  cleanup  of  soil  and  ground 
water.  EPA  emphasizes,  however,  that 
the  implementing  agencies  remain  the 
final  arbiter  for  approving  CAPs. 
Implementing  agencies,  therefore,  can 
require  the  owner  and  operator  to  revise 
their  CAPs  and  to  modify  the  cleanup 
techniques  in  use  at  a  site,  including 
mitigating  adverse  consequences  of 
cleanup  activities.  Since  the 
implementing  agency  retains  this 
authority,  EPA  expects  that  owners  and 
operators  who  choose  to  initiate  cleanup 
prior  to  approval  of  this  CAP  will  select 
cleanup  technologies  that  are  widely 
used  and  recognized  to  be  efiective.  EPA 
believes  some  cleanup  techniques,  such 
as  extraction  and  treatment  of 
petroleum  vapors  trom  soils,  can  be 
initiated  with  little  risk  of  worsening 
contamination  at  the  site.  EPA  also 
notes  that  states  need  not  adopt  the 
policy  of  owner-  and  operator-initiated 
cleanup  for  state  program  approval. 
Moreover,  if  states  choose  this  option 
they  can  tailor  its  use  to  best  meet  their 
needs.  For  example,  the  implementing 
agency  can  identify  specific  cleanup 
technologies  that  are  widely  applicable 
without  prior  review  or  approval  and 
those  that  always  require  explicit  plan 
approval.  Similarly,  implementing 
agencies  can  decide  to  limit  this  option 
for  use  only  at  releases  from  certain 
USTs,  such  as  petroleum  USTs. 

h.  Reporting  (Proposed  §  280.65).  The 
reporting  requirements  in  this  section  of 
the  proposed  rule  have  been 
consolidated  with  the  requirements  in 

§  280.51  of  the  final  rule  because  they 
are  part  of  the  release  confirmation 
process. 

i.  Public  Participation  (§  280.67).  The 
proposed  public  participation  rule 
required  implementing  agencies  to 
provide  opportunity  for  public  review 
and  comment  on  all  CAPs  and  to 
consider  these  comments  before 
approving  CAPs. 

Although  commenters  agreed  that 
public  participation  is  desirable,  many 
commenters  expressed  concern  that 
protracted  public  participation  during 
the  development  of  all  CAPs  could 
unnecessarily  delay  some  UST  cleanups. 
For  example,  cleanup  efforts  could  be 
delayed  while  the  development  of  a 
CAP  was  submitted  to  lengthy  public 
review  and  deliberation.  Also, 
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mandating  public  participation  for  all 
CAPs  could  divert  implementing  agency 
resources  from  other  cleanup  activities 
such  as  oversight  of  ongoing  cleanup 
operations. 

EPA  agrees  with  commenters  who 
urged  that  implementing  agencies  strike 
a  balance  between  the  involvement  of 
the  public  in  corrective  action  decisions 
and  the  sometimes  competing  need  to 
protect  human  health  and  the 
environment  through  quick  and  effective 
responses  to  an  UST  release.  To 
acknowledge  these  sometimes 
conflicting  objectives,  the  final  rule  for 
public  participation  establishes  a 
flexible  approach  that  ensures  public 
access  to  available  information  on  UST 
cleanups,  although  the  public  need  not 
be  involved,  as  a  matter  of  routine,  in  all 
CAPS.  ' 

Implementing  agencies  continue, 
however,  to  have  the  responsibility  and 
authority  to  notify  the  public  about 
CAPs,  to  provide  public  access  to  the 
site  and  cleanup  files,  and  to  involve  the 
public  in  meetings  if  sufficient  interest  is 
demonstrated.  1  he  final  rule’s  public 
participation  requirements  for  UST 
corrective  action  stress  the  need  for 
adequate  public  notice,  particularly  to 
those  parties  who  could  be  directly 
affected  by  the  release  and  the  planned 
corrective  action.  EPA  expects  that  the 
public  will  be  provided  adequate 
opportunity  to  participate  in  and  aid  the 
UST  cleanup  process. 

EPA  does  not  agree  with  those 
commenters  who  opposed  including  any 
public  participation  requirements  in  the 
UST  corrective  action  rule.  In  particular, 
EPA  does  not  agree  with  the  concerns 
raised  that  RCRA  does  not  explicitly 
require  public  participation  under 
Subtitle  I.  EPA  believes  that  section  7004 
of  RCRA  specifically  mandates  that  all 
of  the  Agency’s  RCRA  programs  provide 
for  the  opportunity  for  public 
participation,  including  the  RCRA 
Subtitle  I  program.  This  statutory 
mandate,  combined  with  long-standing 
EPA  policies  to  involve  the  public  in  the 
cleanup  of  contaminated  sites,  has 
prompted  EPA’s  decision  to  keep  the 
public  participation  requirements  in 
Subpart  F.  In  meeting  this  need, 
however,  EPA  has  intended  to  require 
public  notice  and  participation  in  UST 
corrective  actions  in  a  form  that  does 
not  unnecessarily  disrupt  what  state 
UST  programs  already  require  and 
provide. 

The  final  rule  requires  public 
notification  and  public  availability  of 
information  on  CAPs.  The  implementing 
agency  must  notify  the  public  about 
each  confirmed  release  requiring  a  CAP. 
This  notification  requirement  remains  as 
proposed,  although  the  rule  no  longer 


mandates  implementing  agencies  to 
formally  consider  and  respond  to  public 
comment  before  approving  a  CAP.  The 
implementing  agency  must  also  provide 
public  notice  if  implementation  of  the 
CAP  does  not  achieve  the  established 
cleanup  levels  and  the  implementing 
agency  is  considering  terminating  the 
CAP.  In  most  states,  those  affected  by 
the  release  are  often  kept  well  informed 
through  personal  contacts  with  the  state 
response  staff.  Today’s  requirements  are 
not  intended  to  change  this  practice  of 
personal  contact  as  one  of  the  first 
points  of  public  notice  in  the  existing 
state  UST  programs.  This  method  of 
notice  has  been  added  to  the  rule  to 
make  this  clear.  The  list  of  public  notice 
vehicles  contained  in  the  rule,  however, 
is  not  intended  to  be  exhaustive. 

In  addition  to  this  notification 
requirement,  the  final  rule  requires  the 
implementing  agency  to  provide  public 
access  to  site  release  information  and 
decisions  concerning  the  CAP.  By 
providing  public  notification  and  access 
to  information,  implementing  agncies 
ensure  the  opportunity  for  public 
participation  in  specific  CAPs  of  interest 
to  the  affected  sectors  of  the  public. 
Because  the  Agency  considers  public 
notification  and  public  access  to 
information  to  be  the  key  components  of 
public  participation  for  all  CAPs,  the 
final  rule  emphasizes  the  importance  of 
these  two  requirements. 

The  implementing  agency  may  hold  a 
public  meeting  to  consider  public 
comments  on  a  CAP  if  sufficient  public 
interest  is  shown  concerning  a  proposed 
CAP.  EPA  uses  the  phrase  “public 
meeting”  in  the  rule  to  emphasize  that  a 
formal  public  hearing  is  not  required. 
EPA  intends  that  a  public  forum  be 
provided,  in  keeping  with  the  state’s 
administrative  procedures,  to  inform  the 
public  and  allow  public  comment  on  a 
CAP.  The  implementing  agency  will 
decide  when  public  meetings  are 
warranted  on  a  case-by-case  basis.  EPA 
expects  that  large  releases  involving 
extensive  corrective  action  will  include 
correspondingly  more  extensive  public 
participation  because  public 
understanding  and  acceptance  is  critical 
to  the  success  of  these  CAPs. 

In  summary,  the  final  rule  emphasizes 
the  implementing  agency’s  responsibility 
to  involve  the  public  in  a  manner  that 
best  serves  the  environmental  goals  of 
the  CAP. 

G.  Out-Of-Service  UST  Systems  and 
Closures 

1.  Introduction 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  principal  objective  of 
the  UST  system  closure  requirements  is 


to  identify  and  contain  existing 
contamination  and  to  prevent  future 
releases  from  UST  systems  no  longer  in 
service  (52  FR 12757).  Available 
information  suggested  that  UST  systems 
improperly  closed  in  the  past  have  had 
undetected  releases  that  later  required 
corrective  action.  More  of  these  systems 
may  be  found  to  have  leaked  and,  in  the 
future,  require  additional  corrective 
action.  Because  a  large  number  of 
existing  UST  systems  are  expected  to 
close  in  the  next  5  to  10  years,  EPA 
believes  that  it  is  particularly  important 
to  require  proper  management 
procedures  for  out-of-service  UST 
systems  so  that  contamination  due  to 
improperly  closed  UST  systems  can  be 
prevented  from  posing  a  threat  of 
additional  releases  in  the  future  and 
needed  corrective  action  can  be 
identified  and  taken.  The  comments  on 
the  proposal  generally  acknowledged 
that  proper  closure  is  an  important 
espect  of  sound  UST  management. 

The  closure  procedures  are  covered  in 
§  §  280.70  through  280.74  of  the  final  rule. 
Section  280.70  describes  the 
requirements  that  must  be  complied 
with  at  all  UST  systems  temporarily 
closed  for  less  than  12  months.  It  also 
requires  tanks  that  do  not  meet 
requirements  for  new  or  upgraded  USTs, 
and  that  are  taken  out  of  serv  ice  for  12 
months  or  longer,  to  permanently  close. 
Those  USTs  that  do  meet  requirements 
for  new  or  upgraded  USTs  can  remain 
indefinitly  out  of  service.  Section  280.71 
provides  requirements  for  permanently 
closing  or  changing  the  service  of  an 
UST  system,  including  identification  of 
alternative  methods  for  permanent 
closure  and  procedures  for  continuing 
the  service  life  of  an  UST  system  when 
it  is  to  be  used  for  the  storage  of  non- 
regulated  substances.  Section  280.72 
describes  the  requirements  for  assessing 
the  UST  system  excavation  zone  at 
closure.  Section  280.73  requires  owners 
and  operators  to  apply  the  permanent 
closure  and  site  assessment 
requirements  of  the  final  rules  to  UST 
systems  taken  out  of  service  before  the 
effective  date  of  the  regulations,  if  so 
directed  by  the  implementing  agency. 
Section  280.74  lists  the  recordkeeping 
requirements.  These  proposed 
requirements,  highlights  of  public 
comments  on  them,  and  the  Agency’s 
approach  to  the  final  UST  system 
closure  standards  are  discussed  in  more 
detail  below. 

2.  Temporary  Closure  (§  280.70) 

To  prevent  owners  and  operators  from 
improperly  closing  UST  systems  in  the 
future,  EPA  proposed  requirements  in 
§  280.80  (a)-(b)  for  tanks  temporarily 
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taken  out  of  service  for  up  to  24  months. 
These  provisions  only  covered  LIST 
systems  when  a  regulated  substance 
was  left  in  the  tank  and  did  not 
distinguish  between  unprotected  tanks 
and  protected  tanks  that  met  the 
requirements  for  new  or  upgraded  UST 
systems. 

The  applicability  of  these 
requirements  depends  upon  what 
constitutes  temporary  closure.  Although 
a  number  of  suggestions  were  received, 
generally  commenters  recommended 
defining  temporarily  closed  based  on 
both  the  use  of  the  tank  and  how 
frequently  regulated  substances  are 
typically  moved  through  it.  The  failure 
to  fill  and/or  take  regulated  substances 
from  a  tank  on  a  regular  basis,  however, 
was  not  always  considered  to  be  a 
reasonable  criterion  for  determining  the 
tank  was  temporarily  closed. 

Commenters  cited  several  examples  of 
infrequently  used  tanks  where 
temporary  closure  was  not  appropriate, 
including  emergency  generator  tanks 
and  backup  system  tanks  from  which 
fuels  were  not  typically  dispensed  for 
long  periods  of  time. 

The  Agency  believes  that  owners  and 
operators  will  generally  pay  more 
attention  to  tanks  that  are  used 
frequently  than  to  those  that  are  used 
only  occasionally  or  are  temporarily 
closed.  Thus,  the  operation  and 
maintenance  procedures  used  to  ensure 
the  integrity  of  a  tank  and  the 
effectiveness  of  release  detection  efforts 
instituted  to  identify  leaks  in  and 
around  a  tank  will  be  somewhat  related 
to  whether  the  tank  is  being  actively 
used  or  not.  Other  possible  factors  in 
determining  whether  a  tank  is 
temporarily  closed  include  adherence  to 
the  normal  operation  and  maintenance 
procedures  at  the  facility,  the  types  and 
amounts  of  regulated  substances  stored 
at  the  facility,  the  likelihood  that  an 
undetected  leak  has  occurred  or  may 
occur  in  the  future,  and  the  potential 
that  the  tank  has  become  a  receptacle 
for  illegal  dumping.  The  Agency  does 
not  intend  that  the  emergency  generator 
and  backup  fuel  system  tanks  cited  by 
commenters  should  be  subject  to 
automatic  closure  requirements  merely 
because  regulated  substances  are  not 
moved  through  the  tanks  on  a  regular  or 
frequent  basis.  If,  however,  the 
infrequent  use  of  such  a  tank  cannot  be 
justified  as  part  of  its  purpose  and/or  if 
the  operation,  maintenance,  or  release 
detection  procedures  associated  with 
the  tank  are  inadequate  or  inconsistent 
with  the  monitoring  procedures  required 
for  operating  tanks,  the  tank  will  be 
considered  temporarily  closed  and,  after 
12  months  is  up,  subject  to  permanent 


closure  requirements  in  accordance  with 
§  280.70(c)  of  the  final  rule. 

Several  commenters  pointed  out  that 
proposed  §  280.80  (a)-(b),  which  covered 
temporary  removal  from  use  and 
temporary  closure,  only  applied  at  tanks 
where  the  regulated  substances  were 
left  in  the  tank.  As  a  result,  if  the 
regulated  substances  were  removed 
from  the  tank,  the  proposed  rule 
appeared  to  exclude  IJST  systems  from 
the  further  application  of  the  temporary 
closure  provisions.  EPA  intended, 
however,  that  the  closure  requirements 
should  be  applicable  to  all  UST  systems 
that  are  taken  out  of  service  regardless 
of  the  quantity  of  regulated  substance 
remaining  in  the  tank.  The  Agency  also 
believes  that  continuation  of  release 
detection  is  not  necessary  when  the 
regulated  substances  and  residual 
material  have  been  adequately  removed 
from  the  UST  system.  Therefore,  the 
revisions  to  §  280.70(a]  of  the  final  rule 
subject  tanks  from  which  the  regulated 
substances  have  been  removed  to  the 
temporary  closure  provisions,  but  allows 
the  owner  or  operator  to  discontinue 
release  detection  as  long  as  the  UST 
system  is  completely  empty. 

The  final  rule  also  does  not  contain  a 
requirement  to  test  the  integrity  of  a 
temporarily  closed  tank  before  refilling, 
although  several  commenters  suggested 
that  such  a  test  should  be  conducted 
before  materials  are  reintroduced  into 
an  empty  tank.  EPA  does  not  agree  that 
such  a  requirement  would  provide 
significant  benefits.  There  is  no 
evidence  that  empty  tanks  are  more 
vulnerable  to  structural  failure  than 
filled  tanks.  In  addition,  the  Agency 
believes  that  the  release  detection 
standards  set  forth  in  the  final  rule  are 
sufficient  to  rapidly  detect  any  leaks  or 
structural  failures  that  may  occur  once 
the  system  is  brought  back  into  service. 

Several  commenters  requested 
guidelines  for  determining  when  an 
adequate  amount  of  the  regulated 
substance  has  been  removed  from  a 
tank  to  preclude  the  tank  from  the 
temporary  closure  requirements.  In 
response  to  these  comments,  the  final 
rule  makes  it  clear  all  tanks  that 
contained  a  regulated  substance  are 
subject  to  the  temporary  closure 
requirements  regardless  of  the  amount 
of  material  remaining  in  the  tank  when 
it  is  taken  out  of  service.  If  the  tank  is 
empty,  however,  the  owner  and  operator 
are  not  required  to  maintain  release 
detection  around  the  tank.  The  term 
“empty”  is  defined  by  incorporating  the 
definition  of  “empty  container”  set  forth 
in  EPA  regulations  under  Subtitle  C  of 
RCRA.  This  definition  requires  all 
materials  to  be  removed  that  can  be 


removed  using  commonly  employed 
practices.  No  more  than  2.5  centimeters 
(one  inch)  of  residue  or  0,3  percent  by 
weight  of  the  total  capacity  of  the  tank 
can  remain  in  the  system.  EPA  believes 
that  this  definition  is  adequate  to  ensure 
that  the  regulated  substances  remaining 
in  the  tank  will  not  pose  an 
unreasonable  risk  to  human  health  and 
the  environment  if  a  release  occurs 
during  the  temporary  closure  period. 

To  prevent  owners  and  operators  from 
indefinitely  postponing  permanent 
closure,  EPA  proposed  in  §  280.80(c)  that 
all  tanks  be  closed  that  had  been  out  of 
service  for  more  than  24  months.  This 
period  was  considered  a  reasonable 
time  for  tank  owners  and  operators  to 
decide  whether  to  permanently  close  or 
continue  the  use  of  a  tank.  The  period 
recommended  to  be  allowed  for 
temporary  closure  by  commenters 
varied  greatly.  Commenters  cited 
numerous  cases  where  mandatory 
permanent  closure  after  24  months  of 
temporary  closure  was  neither 
appropriate  nor  justified.  Most  state 
regulatory  authorities  commenting  on 
this  proposal  recommended  a  shorter 
temporary  closure  period. 

One  of  the  principal  reasons  cited  by 
the  commenters  recommending 
extending  the  temporary  closure  period 
was  that  tanks  in  compliance  with  the 
appropriate  corrosion  protection  and 
leak  detection  procedures  do  not  pose  a 
significant  threat  of  future  releases.  The 
commenters  also  argued  that  the 
permanent  closure  of  such  tanks  would 
create  an  economic  hardship  without 
providing  any  significant  environmental 
benefit.  EPA  agrees  with  these 
commenters  that  UST  systems  that  are 
adequately  protected  from  corrosion 
and  equipped  with  release  detection 
systems  pose  a  significantly  lower 
threat  to  human  health  and  the 
environment  than  unprotected  tanks. 
This  conclusion  is  also  consistent  with 
the  comments  submitted  by  state 
regulatory  authorities  that 
recommended  a  reduction  of  the  closure 
period.  Their  recommendations  are 
believed  to  stem  primarily  from  the 
states’  experience  with  unprotected, 
bare  steel  tanks  and,  consequently, 
strongly  suggest  that  significant  damage 
to  the  public  health  and  the  environment 
could  occur  if  unprotected  tanks  are 
allowed  to  temporarily  close  and  are  left 
unattended  for  long  periods  of  time. 
Therefore,  §  280.70(c)  in  the  final  rule 
reduces  the  allowed  period  for 
temporary  closure  of  unprotected  tanks 
from  24  months  to  12  months.  Any 
temporarily  closed  UST  systems  that  do 
not  comply  with  the  performance 
standards  for  new  tanks  under  §  280.20 
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or  the  upgrade  requirements  for  existing 
tanks  under  §  280.21  must  permanently 
close  after  the  12  month  temporary 
closure  period  ends.  However,  UST 
systems  that  comply  with  the 
performance  standards  for  new  or 
upgraded  UST  systems  set  forth  in  the 
final  rule  may  remain  out  of  service 
indefinitely  so  long  as  they  remain  in 
compliance  with  the  operation, 
maintenance,  and  release  detection 
requirements  of  the  final  rule.  Since 
spilling  and  overfilling  associated  with 
product  transfer  should  not  be  a 
problem  around  tanks  that  have  been 
temporarily  closed,  UST  systems  are  not 
required  to  satisfy  the  spill  and  overfill 
requirements  for  new  and  upgraded 
systems  in  order  to  be  excluded  from  the 
12  month  permanent/closure  provisions 
in  the  final  rule. 

Many  conunenters  also  believed  that 
owners  and  operators  should  have  a 
mechanism  for  seeking  and  obtaining  an 
extension  of  the  temporary  closure 
period  (to  avoid  the  permanent  closure 
requirements)  on  a  case-by-case  basis. 
These  comments  pointed  out  that  the 
automatic  permanent  closure  of  certain 
types  of  tanks  was  not  appropriate  after 
12  or  24  months  (for  example,  where 
nearby  road  construction  has 
temporarily  closed  the  business  using 
the  tanks).  In  response  to  these 
comments,  a  provision  has  been 
incorporated  allowing  the  implementing 
agency  to  approve  an  extension  of  the 
temporary  closure  period  to  address 
situations  where  permanent  closure  of 
an  unprotected  UST  system  is  not 
appropriate  after  12  months.  To  ensure 
that  the  variance  process  is  not  used  to 
postpone  corrective  action  activities, 
however,  the  owner  or  operator  must 
complete  a  site  assessment  before  the 
extension  can  be  applied  for. 

3.  Permanent  Closure  (§  280.71) 

The  proposed  rule  required  the  owner 
or  operator  of  an  UST  to  notify  the 
implementing  agency  and  assess  the 
excavation  zone  at  least  30  days  before 
permanent  closure.  Several  of  the 
commenters  argued  that  completion  of 
the  site  assessment  at  least  30  days 
prior  to  permanent  closure  was  not 
always  appropriate,  for  example,  in 
cases  where  a  tank  is  to  be  closed  by 
removal  or  when  closure  is  part  of  a 
corrective  action.  In  response  to  these 
valid  comments,  S  280.71(a)  of  the  final 
rule  has  been  revised  to  allow  more 
flexibility  by  requiring  the  owner  or 
operator  to  conduct  an  excavation  zone 
assessment  after  notifying  the 
implementing  agency  but  before 
completion  of  permanent  closure.  The 
final  requirements  continue  to  require 
notification  at  least  30  days  before 


completion  of  premanent  closure.  To 
avoid  any  potential  conflict  between  the 
notification  requirements  of  this  section 
and  the  response  requirements  under 
the  corrective  action  provisions, 
closures  initiated  as  a  result  of 
corrective  actions  under  Subpart  F  are 
not  subject  to  the  notification 
requirements  in  §  280.71(a)  because  the 
implementing  agency  will  have  already 
been  notified  as  part  of  the  corrective 
action  activities. 

The  mediods  for  permanent  closure 
were  proposed  in  §  280.80(f)  and  the 
revised  methods  are  set  forth  in 
§  280.71(b)  in  the  final  rule.  Emptying  the 
tank  by  removal  or  filling  with  an  inert 
solid  material  was  a  prerequisite  for 
permanent  closure  under  the  proposed 
rule.  Tlie  term  “empty,”  however,  was 
not  defined  in  the  proposed  rule.  In 
response  to  those  commenters  who 
argued  that  the  amount  of  residual 
materials  remaining  in  the  tank  system 
must  be  defined  in  order  to  minimize 
any  future  threat  to  human  health  or  the 
environment,  the  final  rule  requires  the 
tank  to  be  “emptied  and  cleaned  by 
removing  all  liquids  and  accumulated 
sludges.”  In  accordance  with  EPA’s 
effort  to  build  upon  accepted  industry 
consensus  codes,  a  note  following  final 
§  280.71(c)  identifies  API  1604  and  API 
1631  as  guidance  on  cleaning  and 
closing  procedures  that  may  be  used  to 
comply  with  these  requirements.  EPA 
believes  that  following  these  codes 
concerning  the  remov^  of  regulated 
substances  and  cleaning  of  tanks  before 
permanent  closure  will  ensure  human 
health  and  the  environment  are 
protected.  These  codes  also  address  the 
concerns  expressed  by  a  niunber  of 
conunenters  regarding  the  disposal  and 
reuse  of  tanks  that  have  been  removed 
from  the  ground.  Although  not  mandated 
in  the  fin^  rules,  adherence  to  the 
guidance  in  these  codes  concerning 
these  activities  will  ensure  the  safe 
handling  of  tanks  and  will  minimize  the 
risk  of  releases  during  closure. 

The  note  following  §  280.71(c)  also 
contains  a  reference  to  the  criteria 
issued  by  the  National  Institute  for 
Occupational  Safety  £md  Health.  These 
criteria  provide  guidance  concerning  the 
prevention  of  deaths  and  injuries  to 
workers  involved  in  the  assessment, 
decontamination,  and  cleanup  of  spills 
and  leaks  around  underground  storage 
tanks.  EPA  suggests  this  code  is 
particularly  important  to  consider  in  the 
closiu«  of  hazardous  substance  tanks. 

The  final  rule  continues  to  allow 
owners  and  operators  to  permanently 
close  tanks  by  either  removing  the  tank 
from  the  ground  or  filling  the  tank  with 
an  inert  solid  material.  Several 


commenters  recommended  that  the  rule 
require  removal  except  when  the  tank  is 
located  under  or  immediately  adjacent 
to  other  structures.  Their  concerns 
focused  upon  the  potential  for  releases 
of  residual  materials  remaining  in  a  tank 
after  it  is  filled  with  inert  fill  and  left  in 
place.  EPA  believes,  however,  that  the 
final  requirement  concerning  the 
removal  of  ail  liquids  and  accumulated 
sludges  fitHn  the  tank  (required  by 
§  260.71(b))  and  use  of  the  procedures 
outlined  in  API  1604  and  AH  1631  will 
adequately  prevent  the  future  release  of 
residual  material  after  a  tank  is  filled. 
Therefore,  the  final  rule  allows  either 
method  of  permanent  closure. 

Several  commenters  recommended 
further  clarification  of  the  meaning  of 
“inert  sofid  material."  The  Agency 
believes  that  permanent  closure  in-place 
will  adequately  minimize  the  likelihood 
of  future  releases  only  if  the  inert  fill 
material  specifications  and  fill 
procedures  used  at  closure  are  adequate 
to  prevent  the  tank  from  surfacing  after 
closure,  will  support  the  structural 
integrity  of  the  tank  as  it  deteriorates 
over  time  (to  avoid  cave-ins),  and  will 
completely  seal  the  tank  and  associated 
piping  from  future  use  as  a  tank  system. 
However,  the  Agency  has  decided  to  not 
specify  in  detail  the  materials  for  filling 
a  tank  because  of  the  numerous  choices 
available  and  the  special  considerations 
and  problems  inherent  in  each.  Sand  or 
concrete,  for  example,  may  restrict 
future  construction  activities  on  the  site, 
or  may  complicate  future  removal  and 
corrective  action  activities  around  the 
tank.  EPA  believes  that  such  decisions 
should  be  left  to  the  owner  and  operator 
to  make  on  a  site-specific  basis. 

EPA  also  agrees  with  the  commenters 
who  argued  fliat  the  permanent  closure 
requirements  set  forth  in  the  proposed 
rule  precluded  the  reuse  of  UST  systems 
for  unregulated  substances.  As  a  result, 
sound  tanks  could  be  forceably 
discarded  even  though  this  would  serve 
no  environmental  purpose.  Therefore, 
final  §  280.71(c)  gives  owners  or 
operators  a  third  method  of  closing  an 
UST  system.  This  method  allows  the 
owner  or  operator  to  complete  a  change- 
in-service,  which  will  allow  the  tank  to 
be  used  to  store  non-regulated 
substances.  To  complete  a  change-in¬ 
service  and  avoid  the  other 
requirements  under  permanent  closure, 
the  implementing  agency  must  be 
notified  at  least  30  days  before  the 
change-in-service  is  completed,  and  the 
tank  must  be  cleaned  and  emptied  by 
removing  all  liquids  and  accumulated 
sludges.  In  addition,  the  owner  and 
operator  must  assess  the  site  in 
accordance  with  §  280.72. 
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4.  Assessing  the  Site  at  Closure 
(§  280.72) 

The  requirements  for  assessing  the 
excavation  zone  around  an  UST  system 
were  proposed  in  §  280.80(d).  Several 
assessment  methods  were  listed  for 
satisfying  these  requirements,  including 
the  use  of  external  monitoring  release 
detection  methods  allowed  under 
§  280.41.  Several  commenters 
questioned  the  applicability  of  one  or 
more  of  these  methods  in  certain  site- 
specific  situations.  Some  commenters 
suggested  that  other  equally  effective, 
methods  may  be  appropriate,  including 
internal  release  detection  monitoring.  It 
was  also  suggested  that  the  nature  and 
extent  of  the  excavation  zone 
assessment  should  take  into 
consideration  various  site-specific 
factors,  many  of  which  focused  upon 
whether  the  tank  is  closed  by  removal 
or  by  closure  in  place. 

The  final  rule,  as  set  forth  in  |  280.72, 
specifies  minimum  requirements 
necessary  to  adequately  characterize 
the  presence  of  contamination  where  it 
is  most  likely  to  be  present  at  the  UST 
site.  All  of  the  methods  listed  in  the 
proposed  rule  have  been  deleted  except 
the  use  of  external  monitoring  release 
detection  methods,  which  continue  to  be 
allowed  if  they  are  operated  in 
accordance  with  the  final  §  280.43 
requirements  at  the  time  of  closure. 

Some  of  the  other  methods  suggested  by 
commenters,  such  as  internal  release 
detection  monitoring,  were  not 
~  incorporated  into  the  final  rule  because 
they  do  not  monitor  the  condition  of  the 
environment  outside  the  tank.  EPA 
remains  convinced  that  this  is  an 
important  last  step  before  permanent 
closure  is  complete  to  ensure  prior 
releases  are  not  missed  or  ignored  at 
closure  like  they  have  been  in  the  past. 

Minimum  assessment  standards  have 
been  set  forth  in  the  final  rule  to 
coincide  with  the  requirements  set  forth 
in  Subparts  E  and  F.  These  standards 
are  designed  to  ensure  that  assessment 
information  is  representative  of  the 
site’s  condition  and  is  obtained  before 
closure.  In  order  to  be  representative, 
the  measurement  methodology  selected 
by  the  owner  or  operator  must  take  into 
consideration  factors  such  as  the  nature 
of  the  stored  substance,  type  of  backfill 
used  around  the  tank,  and  the  depth  to 
ground  water.  Any  other  factors  must  be 
considered  that  may  be  appropriate  for 
identifying  the  presence  and  source  of 
contamination  from  the  UST  system.  For 
example,  soil  gas  sampling  could  be 
used  if  the  related  substance  contains 
compounds  that  are  highly  volatile  and 
if  the  local  geology  and  hydrology  do  not 
significantly  restrict  the  movement  of 


the  volatilized  organic  species. 

However,  if  the  regulated  substance 
consists  primarily  of  heavier 
hydrocarbons  and,  as  a  result,  the 
concentration  of  vapors  in  the  soil  is 
expected  to  be  very  low,  soil  sampling 
may  be  needed  to  provide  the  necessary 
representative  analytical  results. 

The  site  assessment  methodology 
used  by  the  owner  and  operator  must 
also  consider  the  method  of  closure.  The 
two  allowed  tank  closure  methods  may 
be  treated  differently  because  tanks  that 
are  removed  fi'om  the  ground  enable  the 
bottom  of  the  excavation  to  be  visually 
inspected.  A  visual  inspection  of  the 
tank  and  excavation  zone  should 
provide  sufficient  information  for 
determining  if  and  where  the  substances 
stored  in  the  tank  have  leaked  into  the 
subsurface  soil.  Using  this  information,  a 
variety  of  sampling  methods  may  be 
adequate  to  make  an  initial 
determination  of  the  presence  of 
contamination  and  the  need  for 
corrective  action. 

On  the  other  hand,  the  presence  and 
size  of  leaks  from  tanks  that  are  closed 
in  place  cannot  be  visually  determined 
and,  consequently,  a  more 
comprehensive  assessment  is  necessary. 
Therefore,  several  measurement 
methods  may  be  required  to  determine  if 
contamination  is  present  around  the 
tank.  For  example,  soil  gas  samples  may 
be  used  to  help  identify  where  soil 
samples  should  be  taken.  EPA  believes 
that  these  changes  will  give  the 
implementing  agency  greater  flexibility 
to  consider  a  variety  of  site-specific 
factors  in  defining  the  nature  and  extent 
of  an  assessment.  For  example,  although 
EPA  believes  that  samples  taken  below 
an  UST  system  will  generally  provide 
the  most  representative  results,  the  final 
rule  would  allow  samples  to  be  taken  at 
any  depth  or  location.  However,  a  state 
inspection  may  determine  that  soil 
samples  taken  from  the  backfill 
surrounding  a  tank  or  soil  gas  samples 
taken  at  depths  where  significant 
volatilization  has  occurred  may  not  be 
representative  and  additional  testing 
could  be  required. 

The  proposed  rule  in  §  280.80(e) 
required  the  owner  and  operator  to 
comply  with  the  corrective  action 
requirements  if  a  release  was 
discovered  as  a  result  of  the  activities 
conducted  under  any  of  the  closure 
provisions  or  by  any  other  manner.  As  a 
result  of  comments  that  emphasized  the 
interrelationship  between  the  corrective 
action  provisions  and  the  closure 
requirements,  the  Agency  believes  that 
the  criteria  for  initiating  corrective 
action  during  closure  activities  should 
be  the  same  as  the  criteria  for  initiating 


corrective  action  at  any  other  time 
during  the  operational  life  of  an  UST 
system.  The  final  rule  sets  forth  these 
criteria  in  §  280.72(b). 

5.  Applicability  to  Previously  Closed 
UST  Systems  (§  280.73) 

To  address  contamination  threats 
expected  to  result  from  past  closure 
practices,  EPA  proposed  in  §  280.80(d) 
that  UST  systems  not  properly  closed  in 
accordance  with  recommended  industry 
practices  before  the  effective  date  of  the 
final  regulation  be  revisited  and 
properly  closed.  The  closure  activities 
were  to  include  a  site  assessment  of  the 
UST  system,  and  notification  to  the 
implementing  agency.  In  addition,  EPA 
proposed  in  this  subsection  to  exept 
tanks  that  were  previously  closed  in 
accordance  with  one  of  the  existing 
industry  consensus  codes  from  these 
sites  assessment  requirements.  The 
Agency  specifically  requested  comments 
on  these  previsions  in  the  proposal. 

EPA  proposed  to  apply  the  closure 
rules  retroactively,  recognizing  that 
significant  manpower  and  cost  could  be 
required  to  locate  all  previously 
abandoned  tanks  and  to  conduct  site 
assessments.  To  reduce  this  burden  and 
focus  only  upon  abandoned  tanks  that 
possed  the  greatest  potential  of  leaking 
in  the  future,  the  proposed  provisions 
were  limited  to  tanks  that  had  not  been 
properly  closed  pursuant  to  one  of  the 
industry  consensus  codes  in  existence  at 
the  time.  Those  consensus  codes  were 
believed  to  require  only  removal  of  the 
product  stored  in  the  tank. 

Upon  review  of  numerous  public 
comments  received  on  this  approach,  it 
appears  that  the  procedures  used  to 
close  most  abandoned  tanks  have  not 
been  well  documented  in  the  past, 
making  it  difficult  to  determine  what 
constituted  compliance  with  this 
requirement  and  whether  a  tank  was 
properly  closed.  Moreover,  several 
commenters  argued  that  previous 
industry  consensus  codes  were  not 
designed  to  ensure  containment  of  the 
material  in  the  abandoned  tank  and  may 
have  actually  facilitated  early  releases 
due  to  the  practice  of  punching  holes  in 
the  bottom  of  the  tank.  Thus,  the 
commenters  suggested  that  tank  systems 
closed  by  using  practices  considered 
state-of-the-art  at  the  time  were  just  as 
likely  to  leak  as  those  that  were 
improperly  closed.  It  was  also  noted  by 
several  commenters  that  the  retroactive 
application  of  the  closure  provisions  and 
imposition  of  site  assessment 
requirements  upon  owners  and 
operators  of  abandoned  tanks  would  be 
costly  to  implement  and  would  require 
the  commitment  of  significant  resources 
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by  the  implementing  agencies  to  track 
down  and  enforce. 

EPA  now  believes  that  many  of  the 
concerns  raised  by  commenters  are 
probably  well  founded  if  the 
requirements  were  applied  to  all  USTs 
closed  before  the  effective  date  of  the 
regulations.  Such  a  “broad  brush” 
approach  would  be  very  difflcult,  if  not 
impossible,  to  enforce  because  of 
significant  problems  in  locating  the  large 
number  of  tanks  abandoned  in  the  past, 
in  identifying  previous  owners  and 
operators,  and  in  properly  apportioning 
responsibility  for  the  site  assessment 
and  closure  activities.  As  noted  earlier, 
the  lack  of  documentation  would  also 
make  it  difficult  for  the  implementing 
agencies  to  determine  if  a  tank  had  been 
"properly  closed." 

EPA  continues  to  believe,  however, 
that  a  number  of  previously  abandoned 
UST  systems  still  contain  regulated 
substances  or  may  pose  a  threat  to 
human  health  and  the  environment.  As 
discussed  in  the  preamble  of  the  April 
17  proposal,  state  UST  program  incident 
reports  examined  by  EPA  revealed 
approximately  300  releases  reported 
between  1970  and  1984  that  implicated 
abandoned  UST  systems.  In  addition, 
EPA  expects  more  releases  from  the 
numerous  operating  USTs  closed  before 
the  effective  date  of  the  notification 
requirements  (May  8, 1986)  and  before 
the  effective  date  of  today’s  regulations. 
Because  there  is  a  reasonable 
probability  that  releases  from  such 
tanks  may  pose  a  threat  to  human  health 
and  the  environment,  the  application  of 
the  closure  provisions  to  these  tanks, 
and  in  particular  the  site  assessment 
requirements,  may  be  necessary  and 
appropriate. 

EPA  now  believes  that  for  tanks 
closed  or  abandoned  before  the 
effective  date  of  today’s  regulations,  the 
closure  provisions  should  only  be 
applied  selectively  under  the 
discretionary  authority  of  the 
implementing  agency.  These  agencies 
are  in  the  best  position  to  identify 
abandoned  tanks  that  may  have  been 
improperly  closed,  and  to  gauge  the 
nature  and  extent  of  the  threat  posed  by 
those  tanks.  They  are  also  better  able  to 
identify  the  responsible  owners  and 
define  the  appropriate  site  assessment 
techniques.  This  approach  is  intended  to 
enable  the  implementing  agencies  to 
effectively  allocate  their  resources  and 
only  focus  upon  abandoned  tanks  that 
are  suspected  of  posing  potentially 
signiHcant  problems,  lliis  revised 
approach  also  reduces  the  unnecessary 
burden  upon  owners  and  operators  of 
the  discovered  abandoned  tanks  by 
eliminating  the  requirement  for  them  to 


revisit  and  conduct  a  site  assessment  at 
all  tanks  that  have  been  previously 
closed,  and  removes  the  uncertainty 
associated  with  the  “improper  closure” 
standard. 

Therefore,  the  final  rule  deletes  the 
proposed  requirement  to  conduct  site 
assessments  at  all  tanks  improperly 
closed  before  the  effective  date  of  the 
final  regulations.  The  final  rule, 
however,  requires  owners  and  operators 
of  abandoned  tanks  to  comply  with  the 
closure  provisions  if  so  directed  by  the 
implementing  agency  when  it 
determines  there  is  a  reasonable 
probability  that  the  tank  poses  a 
potential  threat  to  human  health  and  the 
environment  either  now  or  in  the  future. 

6.  Closure  Records  (§  280.74] 

The  recordkeeping  requirements 
associated  with  closure  were  set  forth  in 
§  280.80(g)  of  the  proposed  rule.  These 
requirements  have  been  reorganized  in 
the  final  rule  in  §  280.74  but  have  not 
been  significantly  changed.  The 
principal  change  was  the  elimination  of 
the  reference  to  §  280.43  concerning  the 
maintenance  of  release  detection 
records.  Because  these  requirements  are 
in  §  280.70(a)  of  the  final  rule  through 
the  reference  to  Subpart  D,  and  are 
thereby  made  applicable  to  all  out-of¬ 
service  and  closed  UST  systems, 
repetition  of  the  reference  is  not 
considered  necessary. 

H.  Analysis  of  Other  Significant 
Comments 

I.  Reliance  on  Codes  Developed  by 
Nationally  Recognized  Organizations 

As  described  in  the  preamble  to  the 
proposed  rule  (52  FR 12696),  the 
regulations  required  that  all  UST 
systems  be  designed,  constructed,  and 
protected  from  corrosion  in  accordance 
with  a  code  of  practice  developed  by  a 
nationally  recognized  association  or 
independent  testing  laboratory.  In 
today’s  final  regulations,  the  Agency  has 
also  included  the  use  of  industry  codes 
for  other  technical  sections  of  the  rule 
(such  as  upgrading  and  repair  of  existing 
USTs),  The  Agency  has  noted 
throughout  today’s  final  technical 
regulations  specific  codes  of  practice 
that  have  or  may  be  developed. 

EPA  did  not  receive  any  comments 
that  were  against  or  critical  of  the  use  of 
industry  codes.  One  commenter  did 
express  the  need  for  public  input  during 
the  development  of  Federal  technical 
regulations.  The  Agency  agrees  that 
public  participation  is  necessary  for  the 
development  of  sound  industry  codes 
and  practices.  In  fact,  the  Agency  wants 
to  expand  the  use  of  and  reliance  on 
industry  codes  in  order  to  provide  a 


means  for  improving  existing  methods  or 
developing  alternative  methods  of  UST 
system  management.  EPA  does  not 
intend  to  adopt  inadequate  codes  but 
wants  to  provide  a  flexible  approach  to 
codemaking  by  relying  on  nationally 
recognized  organizations  to  develop 
new  and  improved  codes  and  practices 
through  a  public  process. 

EPA  is  today  clarifying  this  issue  to 
alleviate  any  futiu-e  misunderstandings. 
EPA  interprets  a  “nationally  recognized 
organization”  to  mean  a  technical  or 
professional  organization  that  has 
issued  standards  formed  by  the 
consensus  of  its  members.  'The 
organization  should  ensure 
consideration  of  all  relevant  viewpoints 
and  interests,  including  those  of 
consumers  and  future  or  existing  and 
potential  industry  participants,  and  the 
resulting  standards  should  be  widely 
accepted  and  technically  sound.  Thus, 
any  code  developed  by  an  organization 
should  be  based  upon  a  broad  range  of 
technical  information,  and  performance 
crtieria  should  be  central  elements  of 
the  resulting  standards.  EPA  believes 
that  the  following  organizations,  which 
have  codes  and  standards  referenced  in 
today’s  regulations,  are  examples  of 
“nationally  recognized  organizations”: 

American  Petroleum  Institute  (API) 
Association  of  Composite  Tanks  (ACT) 
National  Association  of  Corrosion  Engineers 
(NACE) 

National  Fire  Protection  Association  (NFPA) 
National  Leak  Prevention  Association 
(NLPA) 

Petroleum  ^uipment  Institute  (PEI) 

Steel  Tank  Institute  (STI) 

Underwriters  Laboratory  (UL) 

Other  similar  organizations  may  also 
be  considered  “nationally  recognized.” 

The  final  rule  does  not  require  the  use 
of  a  particular  issue  of  any  code.  The 
consensus  codes  are  frequently  revised 
and  updated.  The  Agency  believes  that 
requiring  the  use  of  “the  most  recent 
edition”  would  cause  undue  confusion  in 
the  regulated  community.  For  example,  a 
facility  may  be  installed  in  accordance 
with  codes  that  are  current  at  the  time 
but  may  not  have  the  equipment  that 
meets  Ae  codes  that  are  current  10 
years  later.  EPA  has  concluded  that  the 
industry  codes  that  are  in  effect  at  the 
date  of  publication  of  the  final  rule  are 
protective  of  human  health  and  the 
environment.  The  use  of  futwe  editions 
of  the  codes  in  place  of  the  editions  that 
are  now  in  effect  is  not  required,  but  is 
encouraged  as  the  updated  codes  will 
probably  provide  for  newer,  more 
effective  technologies  and  practices.  The 
use  of  past  codes  that  have  been 
replaced  by  new  editions  by  the 
effective  date  of  this  rule  is  not  allowed 
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because  some  past  recommended 
industry  practices  were  not  fully 
protective  of  human  health  and  the 
environment. 

The  Office  of  Management  and  Budget 
has  discussed  regulatory  codes  and 
standards  (0MB  Circular  A119,  dated 
October  26, 1982).  OMB  encourages  the 
reliance  on  voluntary  standards, 
commonly  referred  to  as  industry 
standards  or  consensus  codes.  The 
developers  of  such  codes  are  called 
voluntary  standards  bodies,  and  are 
deHned  by  OMB  to  include  private 
sector,  domestic,  or  multinational 
organizations — such  as  nonproHt 
organizations',  industry  associations, 
professional  and  technical  societies, 
institutions,  or  groups;  and  recognized 
testing  laboratories — that  plan,  develop, 
establish,  or  coordinate  voluntary 
standards.  EPA  interpretation  of  the 
phrase  “nationally  recognized 
organization"  is  intended  to  encourage 
the  development  and  use  of  voluntary 
standards. 

2.  Additional  Decisionmaking  Authority 
for  Implementing  Agencies 

As  discussed  elsewhere  in  today's 
Federal  Register,  EPA  is  promulgating 
requirements  (in  Part  281)  for  judging  the 
stringency  of  state  programs  to  be 
approved  to  operate  in  lieu  of  “the 
Federal  program."  Under  section  9004  of 
RCRA,  the  state  program  must  contain 
speciHc  program  elements  that  are  no 
less  stringent  that  the  corresponding 
Federal  technical  requirements.  Instead 
of  requiring  a  detailed  line-by-line 
review  and  comparison  of  state 
requirements  to  Federal  technical 
requirements,  EPA  is  today  finalizing  an 
approach  to  program  approval  that  will 
compare  state  programs  to  the 
attainment  of  several  general  Federal 
objectives  that  underlie  the  specific 
technical  requirements  provided  in  Part 
280. 

In  support  of  this  approach,  on 
December  23, 1987,  EPA  proposed  to 
include  additional  language  in  the 
technical  requirements  that  was 
intended  to  ensure  this  approval  process 
is  flexibly  implemented  (52  FR  48647).  In 
order  to  establish  the  Federal  objective 
for  each  program  element,  EPA 
requested  comment  on  the  addition  of 
specific  language  into  several  sections 
of  the  technical  standards  that  would 
clarify  the  Agency's  intent  to  allow  state 
implementing  agencies  to  substitute 
their  own  procedural  and  administrative 
requirements  for  those  set  forth  in  the 
Federal  requirements.  Such 
administrative  requirements,  while 
essential  for  direct  implementation  of 
the  Federal  program,  do  not  represent 
the  only  possible  approach  for 


protection  of  human  health  and  the 
environment,  and  thus  are  not  part  of 
the  Federal  objectives  for  deflning  what 
requirements  must  be  “no  less  stringent" 
under  section  9004  of  RCRA. 

Today's  final  technical  standards 
include  several  of  these  wording 
changes  proposed  on  December  23, 1987. 
A  list  of  the  specific  sections  and  the 
changes  that  have  been  made  in  the 
final  rules  are  provided  in  Table  2. 

Table  2.— Wording  Changes  in  the 
Final  Rule 

Additional  language  in  the 
final  rules 

SubparIB— UST  Adding  "or  according  to 

Systems  Design,  guidelines  established 

Construction,  by  the  implementing 

Installation  and  agency"  at  the  end  of 

Notification:  Section  each  paragraph. 

280.20  (a)(2)(iv). 

(b)(2)(iv). 

Subpart  C— General  Adding  “or  in  another  rea- 

Operating  sonable  timeframe  es- 

Requirements:  tablished  by  the  imple- 

Section  280.31  (bKI)-  menting  agency”  to  the 

end  of  the  sentence. 

Subpart  D— Release  Adding  "or  for  another 

Detection:  Section  reasonable  period  of 

280.45  (a),  (b),  (c).  time  determined  by  the 

implementing  agency" 
after  the  terms  “tor  5 
years,”  arxl  "at  least 
one  year". 

Subpart  E— Release  Adding  "or  another  rea- 

Reporting,  sonable  time  period 

Investigation,  and  specified  by  the  imple- 

Confirmation:  Section  menting  agerKy”  after 

280.50.  the  term  "24  hours". 

Section  280.53  (a).  Do. 

(b). 

Section  280.53  Adding  "or  another  rea- 

(a)(1),  (b).  sonable  amount  speci¬ 

fied  by  the  implementing 
agency”  after  the  term 
"25  gallons". 

Subpart  F— Release 
Response  and 
Corrective  Action  for 
UST  Systems 
Contai^ng  Petroleum 
or  Hazardous 
Substances: 

Section  280.61 .  Adding  "or  within  another 

reasonable  period  of 
time  determirred  by  the 
implementing  ageiKry" 
after  the  different  report¬ 
ing  periods  of  24  hours, 
20  days,  45  days,  arKi 
25  days,  respectively. 

Section  280.62(b) .  Do. 

Section  280.63(b) .  Do. 

Subpart  G-Out-of-  Adding  “or  another  rea- 
Service  UST  sonable  period  of  time 

Systems  and  determined  by  the  kn- 

ciosure:  Section  plementing  agency” 

280.71(a).  after  the  comma  in  the 

first  sertterKo. 


In  general,  the  Agency  decided  to 
include  this  additional  language  in  the 
Hnal  technical  requirements  to  ensure 
that  different  state  procedural  and 
administrative  approaches  could  be 
judged  no  less  stringent  than  the 


corresponding  Federal  program.  As 
discussed  in  more  detail  elsewhere  in 
today's  Federal  Register,  EPA  has 
concluded  that  different  state 
procedural  and  administrative 
requirements  can  be  used  and  still 
achieve  the  underlying  performance 
objective  being  established  today  for 
each  program  element.  It  is  the  Agency's 
intent  to  allow  the  states  a  significant 
amount  of  discretion  in  this  matter,  as 
long  as  they  can  demonstrate  that 
overall  program  performance  in  each 
program  element  will  not  be  adversely 
impacted  by  their  use  of  differing 
administrative  practices  and 
procedures. 

Many  commenters  were  in  favor  of 
this  more  flexible  approach  to  state 
program  approval  and  most 
recommended  the  additional  language 
be  provided  in  the  final  technical  rules 
to  ensure  a  line-by-line  review  is 
avoided.  Other  commenters  expressed 
concern  that  additional  language  in  the 
technical  rules  would  encourage  states 
to  ignore  the  Federal  model.  Finally,  one 
commenter  opposed  the  flexible 
approach  and  stressed  the  Agency 
should  “hold  the  line"  in  maintaining 
that  states  adhere  to  national  regulatory 
decisions,  even  if  only  in  procedural 
matters. 

EPA  disagrees  with  those  commenters 
who  opposed  the  addition  of 
implementing  agency  administrative 
discretion  in  the  technical  requirements. 
They  appeared  to  want  to  hold  states  to 
line-by-line  comparisons  to  the  Federal  ' 
program  as  the  preferred  way  to 
determine  if  they  are  no  less  stringent. 
Thus,  they  were  generally  opposed  to 
the  use  of  Federal  objectives  for 
purposes  of  state  program  approval,  as 
much  as  to  the  addition  of  greater 
discretion  in  the  technical  requirements 
that  would  ensure  this  approach  could 
be  implemented. 

As  is  discussed  in  the  preamble  to  the 
state  program  approval  regulation 
elsewhere  in  today's  Federal  Register, 
EPA  has  adopted  the  Federal  objectives 
approach  to  assessing  state  programs 
for  purposes  of  state  program  approval. 
Thus,  the  final  technical  standards  rule 
also  includes  the  proposed  language 
providing  additional  authority  to 
implementing  agencies  with  respect  to 
certain  procedural  or  administrative 
requirements. 

V.  Relationship  To  Other  Aspects  of  the 
UST  System  Program 

A.  Interim  Prohibition 

Section  9003(g)  of  RCRA  Subtitle  I 
sets  forth  requirements  for  tank  systems 
installed  between  May  7, 1985,  and  90 
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days  after  today's  promulgation  of  Hnal 
new  tank  performance  standards. 

During  this  period,  UST  may  be  installed 
unless  it  is  corrosion  protected,  made  of 
noncorrodible  materials,  or  otherwise 
designed  and  constructed  to  prevent 
releases  during  the  operating  life  of  the 
facility  due  to  corrosion  or  structural 
failure.  The  tank  material(s)  of 
construction  must  also  be  compatible 
with  the  substance(s]  to  be  stored. 

The  final  standards  for  new  tank 
systems  in  today’s  rule  (as  discussed  in 
section  IV.  of  this  preamble]  are 
designed  to  replace  the  Interim 
Prohibition  requirements.  These  final 
performance  standards  address  design, 
construction,  installation,  release 
detection,  and  compatibility  for  new 
tank  installations.  The  Interim 
Prohibition  will,  however,  remain  in 
effect  by  regulation  for  those  tanks  that 
have  been  deferred  from  coverage  under 
the  technical  standards  in  Subpart  A 
(e.g.,  some  sumps,  and  field-constructed 
bulk  tanks]. 

B.  Notification 

On  November  8, 1985,  EPA  published 
the  Final  Rule  on  Notification 
Requirements  for  Owners  of 
Underground  Storage  Tanks  (50  FR 
46502].  A  form  to  be  used  for  the 
required  notification  was  included  as 
part  of  the  rulemaking. 

The  UST  rules  and  standards  for  new 
tanks  promulgated  today  are  not 
intended  to  affect  these  established 
notification  requirements  except  to  add 
to  the  information  required  to  be 
submitted  with  the  notification 
requirements  (see  section  IV.B.].  These 
existing  requirements  have  been 
recodified  into  §  280.22  of  today’s  final 
rule.  Owners  of  existing  UST  systems 
were  required  to  notify  their  designated 
state  agencies  by  May  8, 1986.  Owners 
of  new  or  replacement  UST  systems 
must  notify  their  designated  state 
agencies  within  30  days  of  bringing  the 
tank  into  use  by  submission  of  the 
November  8, 1985,  Federal  form,  or  an 
approved  alternate  state  notification 
form. 

Section  9002(a](6]  of  RCRA  requires 
that,  beginning  30  days  after  the 
issuance  of  today’s  final  new  tank 
performance  standards,  any  person  who 
sells  a  tank  intended  to  be  used  in  a 
UST  system  must  advise  the  tank 
purchaser  of  the  owner’s  notification 
requirements.  This  requirement  is 
effective  30  days  after  publication  of  the 
new  tank  performance  standards  that 
are  being  promulgated  today.  This 
requirement  is  codified  in  §  280.22(e]  of 
today’s  rule. 


C.  Leaking  Underground  Storage  Tank 
Trust  Fund 

Amendments  to  Subtitle  1  of  RCRA 
enacted  as  part  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA]  provide  for  a  Leaking 
Underground  Storage  Tank  Trust  Fund. 
The  amendments  (section  9003(h]] 
provide  funds  for  cleanup  of  petroleiun 
spills  from  UST  systems  and  give  EPA, 
and  states  that  enter  into  a  cooperative 
agreement  with  EPA,  the  authority  to 
respond  to  releases  of  petroleum  from 
UST  systems.  Almost  all  of  the  states 
have  entered  into  these  agreements  with 
EPA  and  are  now  responding  to 
petroleum  releases  from  UST  systems 
using  Trust  Fund  revenues.  These 
amendments  to  RCRA  were  necessary 
because  no  other  Federal  environmental 
program  includes  specific  authority  for 
response  to  releases  of  petroleum  from 
UST  systems,  although  releases  of 
petroleum  affecting  navigable  waters 
can  be  responded  to  under  section  311  of 
the  Clean  Water  Act. 

Section  9003(h]  provides  that  the 
Administrator  may  issue  an  order 
requiring  corrective  action  prior  to  the 
promulgation  of  today’s  final  corrective 
action  regulations  under  Subtitle  I.  With 
the  promulgation  of  today’s 
requirements,  the  Administrator  may 
use  this  same  order  authority,  as  well  as 
the  enforcement  authority  of  section 
9006,  to  require  owners  or  operators  to 
imdertake  corrective  action. 

The  Leaking  Underground  Storage 
Tank  Trust  Fund  is  being  financed  by 
taxes  on  motor  fuels  to  pay  for  response 
costs  in  a  limited  set  of  circumstances. 
Until  the  effective  date  of  today’s  final 
technical  standards  December  22, 1988, 
the  Administrator,  or  states  under 
cooperative  agreements,  may  use  the 
Fund  to  pay  for  a  particular  corrective 
action  whenever  the  action  is  necessary 
to  protect  human  health  and  the 
environment.  After  that  date,  the  statute 
provides  for  the  use  of  the  Fund 
primarily  where  the  financial  resources 
of  the  owners  or  operators  are  not 
sufficient  to  pay  for  the  costs  of 
corrective  action,  or  if  the  owner  or 
operator  is  otherwise  unidentifiable, 
unwilling,  or  incapable  of  carrying  out 
corrective  action  properly.  In  some 
cases,  an  identifiable  and  solvent  owner 
or  operator  may  be  in  compliance  with 
all  UST  financial  responsiblity 
requirements  (to  be  discussed  in  a  later 
Federal  Register  Notice]  but  lack 
Hnancial  resources  to  pay  the  entire  cost 
of  a  response.  In  those  cases,  the 
Administrator  or  a  state  with  a 
cooperative  agreement  is  authorized  to 
use  the  Fund  to  pay  the  costs  that 
exceed  the  level  of  Hnancial 


responsibility  required  of  the  owner  and 
operator  by  the  financial  responsibility 
regulations. 

If  the  owner  and  operator  has  failed  to 
maintain  the  required  level  of  financial 
responsibility,  the  Trust  Fund  may  not 
be  used,  unless:  (1]  There  is  no  solvent 
owner  or  operator;  (2]  there  is  an 
imminent  and  substantial  threat  to 
human  health  or  the  environment;  or  (3] 
there  is  a  need  to  take  corrective  action 
outside  the  facility  including  the 
provision  of  alternative  water  supplies 
or  relocation  of  residents. 

Ninety  days  after  publication  of 
today’s  regulations,  cleanups  under  the 
Trust  Fund  must  be  conducted  in 
accordance  with  the  corrective  action 
requirements  (Part  280  Subpart  G]. 

D.  Exempted  Tank  Studies 

The  regulations  finalized  today  do  not 
apply  to  certain  tank  systems  that  were 
exempted  by  statute  under  section  9001 
of  Subtitle  I.  Section  9009(d]  and  (e]  of 
Subtitle  I  requires  that  EPA  conduct  a 
study  of  several  of  these  systems  and 
submit  a  report  to  Congress  that 
includes  recommendations  as  to 
whether  these  tanks  should  be  regulated 
in  the  future.  The  Report  to  Congress 
will  be  issued  later  this  year. 

The  Report  to  Congress  will  cover  the 
following  exempted  tanks  whose 
volume,  including  piping,  is  at  least  10 
percent  belowground: 

•  Farm  or  residential  tanks  of  1,100 
gallons  or  less  capacity  used  for  storing 
motor  fuel  for  noncommerical  purposes, 
and 

•  Tanks  used  for  storing  heating  oil 
for  consumptive  use  on  the  premises 
where  stored. 

VI.  Relationship  To  Other  Agency 
Programs 

This  section  discusses  the  relationship 
of  today’s  final  rules  to  certain  other 
EPA  regulatory  programs.  This 
discussion  is  for  informational  purposes 
only. 

A.  CERCLA 

Section  105  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA,  or 
Superfund]  requires  development  of  a 
list  of  national  priorities  among  known 
sites  with  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  and  contaminants.  The 
National  Contingency  Plan  (40  CFR  Part 
300]  regulates  development  of  the 
National  Priorities  List  (of  sites  with 
releases]  as  well  as  appropriate 
responses  to  the  most  serious  releases. 
These  regulations  currently  apply  to 
releases  of  CERCLA-designated 
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hazardous  substances  from  underground 
storage  tanks.  CERCLA,  however,  does 
not  apply  to  releases  of  petroleum  from 
USTs  or  other  sources. 

Releases  of  hazardous  substances 
from  UST  systems  may  require  removal 
or  remedial  action  responses  by  federal 
or  state  agencies,  in  accordance  with  40 
CFR  Part  300.  Some  UST  releases  of 
hazardous  substances  are  already 
included  in  the  National  Priorities  List. 
When  today’s  final  rules  become 
effective  (within  90  days],  owners  and 
operators  of  UST  systems  that  release 
hazardous  substances  will  be  subject  to 
the  corrective  action  provisions  of  the 
rules  and,  in  selected  cases,  the  removal 
or  remedial  action  measures  of  40  CFR 
Part  300.  It  is  the  responsibility  of  the 
owner  and  operator  of  a  hazardous 
substance  UST  system  that  releases 
hazardous  substances  to  consult  with 
the  implementing  agency  to  determine 
the  applicability  of  CERCLA 
requirements  and  Subtitle  I  release 
response  and  corrective  action 
requirements  under  Subpart  F. 

Under  sections  102  and  103  of 
CERCLA,  EPA  has  promulgated 
regulations  (40  CFR  Part  302)  that 
identify  hazardous  substances  and 
quantities  of  releases  of  these  hazardous 
substances  that  must  be  reported  to  the 
National  Response  Center.  Those 
regiilations  contain  reporting 
requirements  for  releases  equal  to  or  in 
excess  of  the  established  reportable 
quantities  (RQs).  Under  CERCLA, 
owners  and  operators  of  all  kinds  of 
storage,  transportation,  and  disposal 
facilities  containing  hazardous 
substances  must  report  releases  to  the 
National  Response  Center.  Owners  and 
operators  of  USTs  with  releases  of 
hazardous  substances  that  exceed  the 
RQs  set  forth  in  40  CFR  Part  302  will 
continue  to  be  subject  to  those  CERCLA 
reporting  requirements. 

Under  today's  rule,  owners  and 
operators  that  store  hazardous 
substances  in  USTs  are  also  required  to 
report  spill  or  overfill  releases  of  these 
substances  from  USTs  that  exceed  the 
RQ  to  the  implementing  agency  within 
24  hours,  or  another  period  specified  by 
the  implementing  agency,  and 
immediately  begin  containment  and 
cleanup  of  the  release.  Owners  and 
operators  with  spills  or  overfills  of 
hazardous  substances  from  USTs  that 
are  less  than  the  reportable  quantity  will 
not  be  subject  to  the  release  reporting 
requirements  although  they  wiU  still  be 
responsible  to  immediately  contain  and 
clean  them  up. 

B.  Hazardous  Waste  Tank  Program 

Under  RCRA  Subtitle  C,  EPA 
promulgated  regulations  for  tank 


systems  containing  hazardous  wastes 
(40  CFR  Parts  264  and  265,  July  14, 1986) 
including  underground  tanks.  The  RCRA 
Subtitle  I  rules  promulgated  today  apply 
to  USTs  containing  “regulated 
substances."  These  regulated 
substances  include  petroleum  and 
hazardous  substances  defined  in  section 
101(14)  of  CERCLA,  except  for 
hazardous  wastes  regulated  under 
Subtitle  C.  The  exclusion  of  hazardous 
wastes  frxim  the  definition  of  regulated 
substance  avoids  most  of  the 
overlapping  jurisdiction  of  Subtitle  I  and 
Subtitle  C.  An  overlap  in  jurisdiction 
does  exist,  however,  for  USTs 
containing  petroleum  wastes  that  are 
subject  to  the  provisions  of  RCRA  3014. 
This  overlap  is  discussed  in  the  next 
section. 

There  is  also  a  potential  overlap  in 
jurisdiction  for  USTs  containing 
mixtures  of  petroleum  and  hazardous 
wastes.  Today’s  final  rules  resolve  this 
potential  overlap  by  excluding  such 
USTs  fix)m  the  universe  of  USTs  subject 
to  today’s  requirements.  Unless 
otherwise  exempted,  such  USTs  would 
be  subject  to  the  requirements  of 
Subtitle  C.  It  is  intended  that  today’s 
rules  regulate  a  different  set  of  UST 
systems  frnm  those  subject  to  regulation 
under  Subtitle  C. 

C.  Hazardous  Waste  Management 
Regulations 

Section  3001  of  the  Resource 
Conservation  and  Recovery  Act  requires 
EPA  to  identify  wastes  that  pose  a 
hazard  to  human  health  and  the 
environment  if  improperly  managed. 
Under  the  regulatory  program 
established  by  Subtitle  C  of  RCRA,  EPA 
has  developed  a  process  that  identifies 
and  publishes  lists  of  hazardous  wastes. 
Generators  must  determine  whether 
their  waste  is  on  one  of  the  lists  in  40 
CFR  Part  261,  Subpart  D.  If  a  waste  is 
not  listed  as  a  hazardous  waste,  waste 
generators  are  required  to  determine  if " 
their  waste  is  hazardous  either  by 
testing  it  to  determine  if  it  exhibits  any 
“characteristics,"  based  on  knowledge 
about  the  physical  and  chemical 
composition  of  the  waste.  In  the  latter 
case,  testing  of  the  waste  is  not 
necessary  if  it  is  believed  that  it  would 
not  exhibit  a  hazardous  waste 
characteristic.  The  waste  generator, 
however,  remains  responsible  for 
making  the  correct  determinations 
concerning  the  characteristics  of 
reactivity,  corrosivity,  ignitability,  and 
extraction  procedure  (EP)  toxicity,  as 
specified  in  40  CFR  Part  261,  Subpart  C. 

1.  Hazardous  Substances 

Many  hazardous  substances  regulated 
by  the  Subtitle  I  tank  rules  are  currently 


on  EPA’s  hazardous  waste  lists  of 
commerical  chemical  products  at  40  CFR 
261.33  (e)  and  (f).  The  products  become 
hazardous  wastes  when  discarded, 
including  when  spilled  and  then  not 
cleaned  up  and  used  for  their  intended 
purpose.  Soils,  water,  or  other  debris 
contaminated  by  these  products  are 
subject  to  regulation  as  hazardous  waste 
(see  40  CFR  261.33(d]).  A  person 
removing  such  contaminated  soil  or 
debris  diuing  a  cleanup  is  a  hazardous 
waste  generator,  subject  to  §  261.5  or 
Part  262. 

2.  Petroleum  and  Petroleum-based 
Substances 

Petroleum-contaminated  soils  are  not 
an  EPA-listed  hazardous  waste.  Based 
on  its  physical  and  chemical  nature, 
petroleum-contaminated  soil  would  not 
exhibit  the  hazardous  characteristics  of 
corrosivity  or  reactivity  under  40  CFR 
Part  261.  Some  state  UST  programs  have 
reported  to  the  Agency  that  they  require 
the  use  of  the  EPA  tests  for  ignitability 
and  EP  toxicity  to  assist  in  making 
decisions  about  whether  to  manage  the 
petroleum-contaminated  soils  on-  or  off¬ 
site.  Other  states  have  simply  declared 
that  the  soils  are  not  a  hazardous  waste 
and,  therefore,  do  not  require  testing  or 
management  as  a  hazardous  waste. 

Other  states  require  management  of 
petroleum-contaminated  soils  as  a 
“special  waste”  that  must  receive 
special  handling  to  control 
environmental  and  human  health  risks 
believed  to  be  associated  with  the 
volatile  organic  chemical  emissions 
known  to  come  from  such  soils. 

Although  some  states  require  the  use 
of  the  EPA  tests,  petroleum- 
contaminated  soils  do  not  satisfy  the 
EPA  criteria  for  an  ignitable  hazardous 
waste.  A  substance  is  classified  as  a 
hazardous  waste  if  it  exhibits  the 
characteristic  of  ignitability  according  to 
one  of  the  following  four  criteria  (40  CFR 
261.21]  as  determined  by  using  an  ASTM 
or  Administrator-approved  testing 
procedures.  The  substance  must  be:  (1) 

A  liquid  containing  less  than  or  equal  to 
24  percent  alcohol  having  a  flashpoint 
less  than  140°  F;  (2)  a  nonliquid,  but 
capable  under  standard  temperature 
and  pressure  of  causing  fire  through 
friction,  absorption  of  moisture,  or 
spontaneous  chemical  changes  which 
bums  so  vigorously  and  persistently  that 
it  creates  a  hazard;  (3)  an  ignitable 
compressed  gas,  as  defined  in  49  CFR 
173.300;  or  (4)  an  oxidizer  as  defined  in 
40  CFR  173.151.  Gasoline-contaminated 
soils  do  not  satisfy  criteria  (1),  (3),  or  (4). 
They  do  satisfy  the  nonliquid 
requirement  of  criterion  (2);  however, 
the  Agency  has  concluded  that  they  are 


Federal  Register  /  Vol.  53,  No.  185  /  Friday.  September  23.  1988  /  Rules  and  Regulations  37189 


very  unlikely  to  ever  be  capable  of 
causing  fire  by  friction,  absorption  of 
moisture,  or  spontaneous  chemical 
changes.  These  soils,  therefore,  should 
not  be  a  hazardous  waste  under  Subtitle 
C  of  RCRA  due  to  ignitability. 

Several  states  contacted  by  EPA 
reported  that  they  have  conducted 
thousands  of  EP  toxicity  tests  on 
petroleum-contaminated  soils  and  they 
have  never  exhibited  the  characteristic 
of  EP  toxicity  at  numerous  sites 
nationwide  where  soils  were 
contaminated  by  both  leaded  and 
unleaded  gasolines.  This  result  is 
expected  because  the  extraction 
procedure  is  designed  to  identify 
individual  wastes  that  are  hazardous 
due  to  their  potential  to  leach  significant 
concentrations  of  eight  specific  metals, 
four  insecticides,  and  two  herbicides  in 
a  municipal  landfill  scenario.  When 
subjected  to  the  EP  toxicity  test,  the  only 
constituent  of  concern  for  soils 
contaminated  by  petroleum  is  lead.  Tlie 
extremely  high  adsorption  coefficient  of 
lead,  however,  indicates  that  such  soils 
are  unlikely  to  ever  exhibit  the 
characteristic  of  EP  toxicity. 

In  summary,  the  evidence  collected  by 
or  reported  to  the  Agency  to-date 
indicates  it  is  very  unlikely  that 
petroleum-contaminated  soils  will  be 
found  to  exhibit  any  of  the 
characteristics  of  hazardous  waste  as 
currently  defined  by  EPA  regulations. 
However,  EPA  is  also  aweu'e  that  there 
are  potential  threats  that  need  to  be 
considered  in  the  management  of 
petroleum-contaminated  soils.  For 
example,  petroleum-contaminated  soils 
(particularly  motor  fuels)  can  contribute 
significant  amounts  of  volatile 
compounds  to  the  air  or  be  the  source  of 
dissolved  contaminants  (such  as 
benzene)  in  ground- water  resources. 
Today’s  final  regulations  leave  the  off¬ 
site  management  of  these  concerns  to 
existing  state  and  local  requirements. 
EPA  believes  there  are  several  ways  to 
properly  manage  petroleum- 
contaminated  soils  that  are  not 
hazardous  wastes,  including  the 
following  approaches  that  are  already 
being  used  in  various  states: 

•  Define  petroleum-contaminated 
soils  as  a  non-hazardous  waste  that 
requires  disposal  into  permitted  solid 
waste  facilities. 

•  Define  it  as  a  special  waste  that 
requires  special  handling  (such  as  land 
spreading,  heat  treating,  or  disposal  in 
designated  fill  areas)  that  is  tailored  to 
remove  the  threats  posed  by  the  volatile 
constituents  of  the  petroleum. 

•  Define  petroleum-contaminated 
soils  as  a  hazardous  waste  that  must  be 
treated  or  disposed  of  under  the 
hazardous  waste  standards. 


EPA  intends  to  study  this  technical 
issue  further  and  provide  more 
information  to  the  public  and  the 
implementing  agencies  concerning 
alternative  ways  to  manage  petroleum- 
contaminated  soils  when  they  are 
managed  on-site  or  removed  off-site. 

This  information  may  include,  for 
example,  a  description  of  different  test 
methods  that  could  be  used  to 
characterize  petroleum-contaminated 
soils  in  a  more  meaningful  fashion  than 
present  methods.  EPA  is  currently 
investigating  techniques  to  measure  and 
assess  the  condition  of  petroleum- 
contaminated  soils,  and  handling  and 
treatment  alternatives  that  can  be  used 
to  properly  manage  the  potential  risks 
they  pose  to  human  health  and  the 
environment 

Finally,  EPA  notes  that  under 
proposed  revisions  to  the  toxicity 
characteristic  under  the  Agency's 
hazardous  waste  regulations  (40  CFR 
261.24),  benzene  and  a  number  of  other 
compounds  would  be  added  to  those 
constituents  that  when  measured  in 
waste  leachate,  will  determine  whether 
a  waste  exhibits  a  hazardous  waste 
characteristic.  (See  51 FR  21648;  June  13, 
1986.)  When  these  rule  revisions  are 
issued  in  final  form,  a  large  amount  of 
petroleiun-contaminated  soils  that  are 
currently  considered  nonhazardous  may 
have  to  be  managed  as  hazardous 
waste.  For  example,  all  petroleum- 
saturated  soils  may  be  characterized  as 
a  hazardous  waste  under  the  proposed 
revisions.  EPA  is  unsure  of  the  impacts 
of  this  proposed  rule  change  at  this  time, 
and  in  fact  recently  requested  additional 
public  comments  on  the  levels  for 
benzene  and  other  constituents.  (See  53 
FR  18024;  May  19, 1988.)  However,  the 
public  comment  period  is  closed  on  this 
issue.  The  Agency  will  provide  further 
guidance  on  this  issue  at  a  later  date. 

D.  Used  Oil  Regulations 

Underground  tanks  storing  used  oil 
(e.g.,  automobile  and  truck  used 
crankcase  oil)  are  imder  the  jurisdiction 
of  Subtitle  I.  ^rsuant  to  section 
9001(2)(B)  of  RCRA,  underground  tanks 
containing  “petroleum,  including  crude 
oil  or  any  fraction  thereof  which  is 
liquid  at  standard  conditions  of 
temperature  and  pressure  *  *  *”  are 
within  the  scope  of  Subtitle  I.  Since  used 
oil  is  primarily  composed  of  petroleum, 
although  it  may  contain  contaminants 
due  to  use  of  the  oil,  it  is  subject  to 
Subtitle  I  requirements.  Owners  and 
operators  of  UST  systems  containing 
used  oil  were  required  to  notify 
designated  state  agencies  of  the 
presence  of  such  tanks  by  May  8, 1986. 
Owners  and  operators  of  newly 
installed  used  oil  UST  systems  have 


also  been  subject  to  the  requirements  of 
the  Interim  Prohibition,  which  has  been 
in  effect  since  May  8, 1985. 

As  discussed  above,  however,  today’s 
regulations  exclude  any  tanks  regulated 
under  Subtitle  C  of  RCRA.  Under 
Subtitle  C,  EPA  has  the  authority  to 
regulate  recycled  oil,  and  to  regulate 
used  oil  that  is  disposed  of  under 
Subtitle  C  if  such  oil  is  identified  or 
listed  as  a  hazardous  waste.  Under  the 
authority  of  Subtitle  C  of  RCRA,  EPA 
proposed  to  list  used  oil  as  hazardous 
waste  (50  FR  49269-49270,  November  29, 
1985)  and  has  proposed  standards  for 
recycled  oil  (50  FR  49250^9258, 
November  29, 1985).  Since  those 
publications  in  the  Federal  Register, 
several  important  decisions  in  terms  of 
these  proposed  rulemakings  have  been 
made,  namely: 

(1)  Storage  of  used  oil  (even  when 
recycled)  will  be  regulated,  and 

(2)  Recycled  oil  will  not  be  listed  as  a 
hazardous  waste  (51  FR  41900, 
November  19, 1986). 

The  storage  of  used  oil,  however,  is 
not  currently  regulated  as  a  hazardous 
waste  under  Subtitle  C.  Unless  and  until 
the  Agency  regulates  the  storage  of  used 
oil  as  a  hazardous  waste  under  Subtitle 
C,  it  will  be  subject  to  Subtitle  I. 
Accordingly,  the  Agency  is  today 
including  application  of  the  technical 
requirements  to  used  oil  UST  systems. 
This  is  discussed  in  further  detail  in 
section  FVJL 

E.  SPCC 

Under  section  311  of  the  Federal 
Water  Pollution  Control  Act,  EPA  has 
promulgated  regulations  for  the 
prevention  of  oil  spills  into  navigable 
waters.  These  rules  (40  CFR  Part  112) 
known  as  the  Spill  Prevention  Control 
and  Countermeasure  (SPCC)  regulations 
are  intended  to  prevent  and  contain 
releases  of  oil  into  surface  waters  which 
are  navigable. 

Comparatively  few  UST  s3rstems  are 
subject  to  SPCC  regulations.  Only  those 
tanks  of  greater  than  42,000  gallons 
capacity  that  are  located  near  navigable 
waters  of  the  U.S.  or  adjoining 
shorelines  may  be  affected.  UST 
systems  which,  due  to  their  location, 
could  reasonably  be  expected  to 
discharge  oil  into  or  upon  navigable 
waters  of  the  United  States  or  adjoining 
shorelines  and  which  have  a  storage 
capacity  greater  than  42,000  gallons  are 
subject  to  both  today’s  rules  and  the 
SPCC  rules. 

F.  DOE  High-Level  Radioactive  Waste 
Program 

Under  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2001  et  seg.],  the  U.S. 
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Department  of  Energy  (DOE)  has 
promulgated  rules  for  the  management 
of  high-level  radioactive  waste  resulting 
from  atomic  energy  defense  activity. 
DOE  Orders  5480.1,  5480.2,  and  5820.2 
regulate  the  underground  storage  of 
these  wastes,  including  corrective 
actions  in  the  event  of  a  release. 

The  UST  rules  include  the  storage  of 
radioactive  waste  because  any 
radionuclide  is  a  "hazardous  substance" 
under  CERCLA  and  thus  a  regulated 
substance  under  Subtitle  I.  However,  in 
view  of  the  differences  in  high-level 
radioactive  waste  from  other  RCRA 
Subtitle  I  regulated  substances  and  the 
much  larger  tanks  storing  this  waste, 
EPA  is  today  deferring  regulatory  action 
on  these  DOE  radioactive  waste 
facilities.  Until  a  determination  is  made 
as  to  whether,  and  how,  the  UST  rules 
should  apply  to  DOE  facilities  storing 
high-level  radioactive  wastes,  today’s 
UST  requirements,  except  corrective 
action  and  the  Interim  Prohibition 
requirements,  do  not  apply  to  these 
facilities.  More  details  are  provided  on 
this  in  section  rV.A. 

VII.  Economic  and  Regulatory  Impacts 

Section  VILA,  discusses  the 
Regulatory  Impact  Analysis  of  the  final 
rule  required  by  Executive  Order  12291. 
Section  VII.B.  discusses  the  analysis  of 
the  effects  of  the  final  rule  on  small 
businesses  required  by  the  Regulatory 
Flexibility  Act.  Section  VII.C.  addresses 
requirements  under  the  Paperwork 
Reduction  Act.  (A  full  draft  of  the 
Regulatory  Impact  Analysis  for  the  final 
rule  is  available  as  part  of  the 
background  documents  supporting  this 
rulemaking.) 


A.  Regulatory  Impact  Analysis 

1.  Executive  Order  12291 

Executive  Order  12291  (46  FR 13193, 
February  19, 1981)  requires  regulatory 
agencies  to  conduct  a  Regulatory  Impact 
Analysis  (RIA)  for  any  major  rule.  EPA 
has  conducted  an  RIA  to  assess  the 
regulatory  impacts  of  the  technical 
standards  rule  for  USTs  based  on  the 
guidelines  contained  in  the  Office  of 
Management  and  Budget's  "Interim 
Regulatory  Impact  Analysis  Guidance” 
and  EPA’s  “Guidelines  for  Performing 
Regulatory  Impact  Analysis."  The 
objective  of  the  analysis  is  to  examine 
the  anticipated  costs,  benefits,  and 
impacts  of  the  final  rule  rather  than  to 
select  a  regulatory  option.  Based  on  the 
results  of  the  analysis,  the  Agency  has 
concluded  that  the  technical  standards 
regulations  being  promulgated  today 
represent  a  major  rule  that  produces 
significant  net  benefits  to  society. 

As  described  in  today’s  preamble, 
these  technical  standards  pertain  to 
tank  system  design,  construction,  and 
installation,  leak  detection, 
recordkeeping,  reporting,  closure,  and 
corrective  action.  For  the  proposed  rule 
(52  FR  12761-12769),  EPA  conducted  an 
RIA  to  compare  several  regulatory 
alternatives.  Each  of  these  alternatives 
is  discussed  in  detail  in  the  “Regulatory 
Impact  Analysis  for  Proposed  Technical 
Standards  for  Underground  Storage 
Tanks"  (April  1987).  (This  RIA  for  the 
proposed  rule  is  contained  in  Appendix 
B  of  the  RIA  for  the  final  rule.)  The  RIA 
for  the  final  rule  does  not  consider 
various  options.  Instead,  it  concentrates 
on  the  impacts  of  the  provisions  of  the 
final  rule  (see  sections  III.  and  IV.  of 


today’s  preamble  for  a  full  description  of 
the  requirements  of  the  final  rule.) 

The  final  rule  refines  the  proposed 
rule  (April  17, 1987)  by  phasing  in 
requirements  for  release  detection  over 
a  period  of  5  years  for  existing  tanks 
(based  on  the  age  of  the  tank)  and  by 
establishing  more  stringent  requirements 
for  pressurized  piping.  Most  of  the  other 
requirements  in  the  final  rule  pertaining 
to  corrosion  protection  and  release 
detection  are  the  same  as  in  the 
proposed  rule. 

2.  Costs 

Compliance  with  the  rule’s 
requirements  for  release  detection, 
system  inspections  and  upgrading,  and 
corrective  action  will  require  large 
expenditures  by  most  UST  owners  and 
operators.  In  addition,  the  large 
population  of  USTs  means  that  the  total 
costs  for  all  USTs  will  be  substantial 
from  the  standpoint  of  the  economy  as  a 
whole. 

Table  3,  column  2,  displays  the  costs 
of  the  final  rule  for  the  entire  UST 
population,  by  category  of  costs.  These 
cost  estimates  represent  costs 
calculated  using  the  UST  Model,  a 
model  developed  by  the  Agency  to 
simulate  the  release  and  transport  of 
petroleum  products.  These  estimates 
assume  a  total  of  1.7  million  USTs  and  a 
total  of  30  years  of  costs  after 
promulgation  of  the  rule,  discounted  at  a 
rate  of  3  percent  annually.  Based  on 
EPA’s  analysis  and  assumptions,  the 
estimated  cost  of  the  final  rule  is 
expected  to  be  approximately  $69  billion 
over  a  period  of  30  years,  or  $3.6  billion 
per  year  (discounted  at  a  rate  of  3 
percent). 


Table  3.— Costs  Under  the  Base  Case  and  Final  Rule 


Cost  conrtponent 

Total  cost,  all  USTs 

Increment  cost 

Base 

case 

(millions) 

Final  rule 
(millions) 

Total 

(millions) 

Per  UST 

$19,690 

440 

•0 

$32,300 

4,980 

31,970 

$12,410 

4,540 

31,970 

$7,300 

2,670 

18,800 

20,330 

69,250 

48,920 

28,770 

Source:  UST  Model  runs,  April  19B8. 

■  No  cost  is  ascribed  here  because  no  corrective  action  is  required  in  the  base  case. 


In  order  to  evaluate  the  incremental 
costs  of  the  final  rule.  EPA  estimated  the 
costs  that  would  be  incurred  by  UST 
owners  and  operators  in  the  absence  of 
any  further  regulations.  These  costs  are 
presented  in  colunm  1  of  Table  3  as  base 
case  cost.  Subtracting  the  base  case 
costs  from  the  costs  under  the  final  rule 
yields  the  incremental  cost  of  the  final 


rule,  shown  by  cost  category  in  Table  3, 
column  3.  This  incremental  cost  is 
expected  to  be  approximately  $48  billion 
over  30  years,  or  ^.5  billion  on  an 
annual  basis  (discounted  at  an  annual 
rate  of  3  percent).  The  administrative 
costs  of  implementing  the  final  rule  are 
not  included  in  this  analysis. 


3.  Benefits 

The  final  rule’s  requirements  for  leak 
detection  and  prevention  and  corrective 
action  will  provide  society  with  a 
variety  of  benefits.  The  benefits  are 
defined  as  reductions  in  damages  under 
the  rule  in  comparison  to  the  base  case. 
Two  kinds  of  damages  are  considered  in 
Ihe  RIA:  Those  that  occur  before  a 
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release  is  detected,  such  as 
contamination  of  private  and  public 
wells;  and  those  that  occur  after  a 
release  is  detected,  such  as 
contamination  of  soil  and  ground  water. 

The  pre-detection  damages  are  $2.1 
billion  under  the  final  rule,  and  $4.8 
billion  in  the  base  case.  The  incremental 
benefits  of  regulation  resulting  from  this 
decrease  in  pre-detection  damages  are 
therefore  $2.7  billion.  The  post-detection 
damages  are  estimated  to  be  $52.8 
billion  under  the  base  case,  and 
negligible  under  the  final  rule.  (Under 
the  final  rule,  corrective  actions  must  be 
performed  as  soon  as  a  release  is 
detected  which  accounts  for  this  drastic 
reduction  in  post-detection  costs.)  The 
incremental  benefits  of  regulation 
resulting  from  a  decrease  in  post¬ 
detection  damages  are  therefore  $52.8 
billion.  The  total  incremental  benefits  of 
the  rule,  including  the  benefits  from 
reduction  in  both  pre-  and  post¬ 
detection  damages,  are  $55.5  billion  ($2.7 
billion  due  to  reduction  of  pre-detection 
damages  and  $52.8  billion  due  to 
reduction  of  post-detection  damages). 
The  yield  in  benefit  for  each  UST  is 
about  $31,000. 

EPA  believes  that,  in  addition  to  the 
benefits  summarized  above,  many 
additional  benefits  of  release  detection 
and  prevention  cannot  be  expressed 
quantitatively  or  in  purely  monetary 
terms.  Examples  of  these  important 
benefits  include  the  prevention  of  added 
risks  to  human  health,  the  value  of 
preventing  damage  to  the  ability  of 
streams  to  support  life,  and  the  basic 
value  of  preventing  contamination  of 


ground-water  resources  whether  or  not 
they  are  currently  being  used. 

In  an  attempt  to  provide  some 
measure  of  these  benefits,  EPA  has 
quantified  the  health  benefits  of  the 
release  detection,  prevention,  and 
corrective  action  portion  of  the  final 
rule,  but  has  expressed  the  benefits  in 
terms  of  cancer  cases  avoided  and  the 
reduction  in  numbers  of  USTs  posing 
cancer  risks  in  excess  of  a  specified 
threshold  (Table  4).  Of  the  two 
scenarios  shown  in  Table  4,  one 
scenario  assumes  that  people  will  not 
use  water  that  smells  or  tastes  badly. 
The  other  scenario  assumes  that  people 
will  use  water  whether  it  seems 
contaminated  or  not. 


Table  4.— Reductions  in  Health  Risks 
Due  To  Release  Prevention  and  De¬ 
tection  IN  THE  Final  Rule 


Type  of  benefit 

Assuming 
taste  and 
odor 

threshold 

limits 

exposure 

Assuming  no 
exposure 
limitabon 

Reduction  in 
population  risk 
(total  cases  of 
cancer  avoided). 

20  cases . . 

87  cases. 

Reduction  in 

8,371  USTs.... 

13,300 

mimbers  of  USTs 
posing  risks  of 
cancer  as  high  as 
one  chance  in 
10,000. 

USTs. 

Source;  UST  Model  runs,  April  1988. 


4.  Cost  Effectiveness  of  the  Final  Rule 

A  comparison  of  the  incremental  costs 
of  the  final  rule  to  its  incremental 
benefits  is  shown  in  Figure  6.  The  figure 
shows  the  incremental  costs  of  the  final 
rule  to  be  $48.9  billion,  which  include 
repair,  system  upgrading  and 
replacement,  release  detection,  and 
corrective  action  for  the  entire 
population  of  1.7  million  USTs.  In 
contrast,  the  incremental  benefits  of  the 
rule  are  estimated  to  be  $55.5  billion. 
These  benefits  consist  largely  of 
reductions  in  damages  occurring  after 
releases  are  detected,  but  also  include 
reductions  in  well  and  vapor  damages 
and  lost  product  occurring  before  the 
detection  of  releases.  By  subtracting 
costs  fi-om  benefits,  the  net  dollar 
benefits  of  the  final  rule  over  the  next  30 
years  are  estimated  to  have  a  present 
value  of  $6.6  billion,  or  $4,000  per  UST. 
In  addition  to  the  benefits  measured  in 
dollar  terms,  the  rule  also  significantly 
reduces  damages  to  human  health  and 
the  environment. 
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5.  Economic  Impacts  on  Existing 
Facilities 

An  economic  impact  analysis  was 
performed  for  the  general  industry  and 
retail  marketing  sectors  having 
petroleum  USTs  and  for  firms  having 
hazardous  substance  USTs.  The  results 
of  this  analysis  indicate  that  Hrms  in  the 
retail  motor  fuel  marketing  sector  would 
be  most  adversely  affected,  for  several 
reasons:  they  have  a  greater  number  of 
small  firms  that  are  more  vulnerable  to 
signiflcant  regulatory  expenditures; 
regulatory  expenditures  in  this  sector 
are  likely  to  be  greater  because  motor 
fuel  retail  outlets  generally  have  the 
greatest  number  of  USTs  per  outlet;  and 
firms  in  the  retail  motor  fuel  marketing 
sector  do  not  have  the  option  of  closing 
their  USTs  and  using  alternative  storage 
methods.  The  RIA  reaches  the  following 
conclusions: 

•  By  year  ten,  43  percent  more  small 
Hrms  are  projected  to  close  under  the 
hnal  rule  than  in  the  base  case. 

•  Most  economic  impacts  of  the  Hnal 
rule  occur  in  the  first  5  years  after  its 
imposition. 

•  Most  closures  of  existing  outlets  are 
caused  by  corrective  action  expenses. 

•  Were  corrective  action  to  be 
performed  in  the  base  case  as  well  as 
under  the  final  rule,  the  model  predicts 
that  a  higher  percentage  of  outlets 
would  survive  under  the  final  rule  than 
in  the  base  case. 

6.  Integration  of  Technical  Standards 
and  Financial  Responsibility  Rules 

EPA  prepared  separate  RIAs  for  the 
proposed  technical  standards  and 
Rnancial  responsibility  rules  in  order  to 
estimate  the  costs  and  economic 
impacts  of  each  proposed  rule.  As  many 
commenters  pointed  out,  a  major 
weakness  of  this  approach  was  that  the 
two  RIAs  could  not  easily  be  used  to 
assess  the  combined  impacts  of  the 
proposed  technical  standards  and 
financial  responsibility  rules  to 
construct  an  “after  regulation”  picture  of 
the  regulated  community.  Commenters 
also  noted  that  certain  indirect  costs 
that  would  be  imposed  on  the  regulated 


community  were  not  included  in  either 
RIA.  They  explained  that  in  order  to  buy 
insurance  to  satisfy  the  Hnancial 
responsibility  requirements,  UST 
owners  and  operators  would  have  to 
upgrade  their  USTs  by  installing  release 
detection  systems  sooner  than  required 
by  the  technical  standards  rule. 

In  response  to  these  comments,  EPA 
has  revised  its  approach  in  preparing 
the  RIAs  for  the  final  rules,  so  that  the 
two  RIAs  now  perform  the  following 
functions: 

•  Account  for  the  indirect  costs  of 
having  to  upgrade  tank  systems  sooner 
to  procure  financial  assurance;  and 

*  Estimate  the  combined  costs  and 
economic  impacts  of  both  sets  of 
requirements. 

The  RIA  for  the  financial 
responsibility  rule  assumes  the  technical 
standards  rule  in  its  base  case  in  order 
to  estimate  its  costs  and  economic 
impacts.  The  costs  incurred  in 
upgrading,  replacing,  retrofitting,  and 
corrective  action  are  attributed  to  the 
technical  standards  rule.  Costs  incurred 
to  upgrade  sooner  than  required  by  the 
teclmical  standards  rule  in  order  to 
obtain  financial  assurance  are  attributed 
to  the  financial  responsibility  rule.  By 
using  the  technical  standards  rule  as  the 
base  case  and  computing  the 
incremental  costs  of  the  financial 
responsibility  rule,  the  overall  costs  to 
the  regulated  community  can  be 
estimated  properly. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq.),  agencies 
publishing  a  proposed  or  final  rule  must 
prepare  and  make  available  for 
comment  a  Regulatory  Flexibility 
Analysis  that  describes  the  potential 
impact  of  the  rule  on  small  entities  (i.e., 
small  business,  small  organizations,  and 
small  government  jurisdictions).  The 
purpose  of  the  Regulatory  Flexibility  Act 
is  to  ensure  that  regulations  do  not 
impose  unnecessary  costs  or  other 
burdens  on  such  entities.  As  part  of  its 
RIA,  EPA  has  examined  the  potential 
impact  of  today’s  rule  on  small  entities 
and  has  concluded  that  the  rule  will 


have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
described  below: 

1.  Small  Entities  Potentially  Affected  by 
the  Rule 

The  Agency  divided  the  businesses 
potentially  affected  by  the  rule  into 
three  categories:  Firms  engaged  in  retail 
motor  fuel  marketing  (e.g.,  gasoline 
service  stations],  firms  engaged  in  other 
businesses  (general  industry  category), 
and  local  government  entities.  EPA 
focused  the  emphasis  of  the  Regulatory 
Flexibility  Analysis  on  the  retail  motor 
fuel  marketing  sector  because  (1)  all 
firms  in  this  sector  must  store  their 
product  in  underground  storage  tanks; 

(2)  about  three-quarters  of  all  retail 
motor  fuel  outlets  are  owned  or 
operated  by  small  businesses;  and  (3) 
the  data  base  for  this  sector  is 
reasonably  accurate  and  will  capture 
the  most  severe  small-business  impacts 
likely  to  occur  as  a  result  of  the  rule. 

a.  Small  Businesses  in  the  Retail 
Motor  Fuel  Marketing  Sector.  For  this 
Regulatory  Flexibility  Analysis,  small 
businesses  in  the  retail  motor  fuel 
marketing  segment  are  defined  as  firms 
with  less  than  $4.6  million  in  annual 
sales  and  include  all  firms  with  only  one 
or  two  outlets.  Firms  with  $4.6  million  in 
sales  will  typically  have  approximately 
$500,000  in  assets  and  a  net  worth  of 
about  $250,000.  EPA  estimates  that  in 
1984,  small  businesses  either  owned  or 
operated  72  percent  of  the  193,000  retail 
motor  fuel  outlets  in  the  United  States. 

To  examine  the  rule’s  potential 
economic  impact  on  small  businesses, 
EPA  estimated  the  rates  at  which 
existing  firms  in  the  retail  motor  fuel 
marketing  sector  would  leave  the 
industry  with  and  without  regulations. 
For  the  purposes  of  this  analysis,  EPA 
estimates  that  these  outlets  have 
historically  tended  to  exit  the  industry 
at  a  rate  of  3  to  4  percent  per  year.  If 
releases  occur  at  the  level  estimated  by 
the  RIA  and  no  revenue  increases  are 
possible  for  small  businesses,  this  rate 
would  increase  to  6.2  percent  per  year, 
assuming  average  corrective  action 
costs. 
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b.  Small  Businesses  in  the  General 
Industry  Sector.  An  estimated  24  to  41 
percent  of  all  USTs  in  the  general 
industry  sector  are  owned  by  Hrms  with 
less  than  $1  million  in  assets.  A  typical 
small  Hrm  in  this  segment  was  assumed 
to  have  $300,000  in  assets  and  net  profits 
of  $21,000  a  year.  Overall,  these  firms 
represent  about  12  percent  of  all  LIST- 
owning  firms  in  the  general  industry 
sector. 

The  cost  of  corrective  action  for  non¬ 
plume  release  (i.e.,  no  ground-water 
contamination)  would  leave  a  small 
general  indust^  firm  in  severe  financial 
distress,  and  the  cost  of  corrective 
action  for  a  plume  release  (i.e^ 
contamination  of  ground  water)  would 
lead  to  the  failure  of  the  firm.  Replacing 
a  tank  would  cause  a  small  general 
industry  firm  a  temporary  financial 
hardship;  however,  this  hardship  would 
not  seriously  threaten  the  survival  of  the 
firm. 

c.  Small  Local  Government  Entities. 
Local  government  entities  of  all  sizes 
own  USTs.  In  1982,  the  typical 
municipality  with  a  population  less  than 
50,000  had  general  revenues  of  $1.7 
million.  The  costs  of  replacing  even  a 
single  UST  would  represent  2  percent  of 
the  revenue  of  such  a  municipality,  a 
significant  expenditure  that  would  have 
to  be  taken  into  account  when  planning. 
A  corrective  action  that  requir^ 
cleaning  up  a  dispersed  plume  would 
represent  more  than  13  percent  of  the 
general  revenues  of  such  a  community,  a 
sum  that  would  probably  cause  severe 
financial  distress. 

In  1982,  of  the  38,886  local 
governments  classified  as  counties, 
municipalities,  and  townships,  37,581 
(approximately  97  percent)  had 
populations  of  50,000  or  less.  Almost  all 
UST-owning  local  governments  would, 
therefore,  be  subject  to  potentially 
substantial  economic  impacts  under  the 
technical  standards  rule  if  an  UST 
release  occurred. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq.] 
and  have  been  assigned  OMB  Control 
Number  2050-0068.  Reporting  and 
recordkeeping  burden  on  the  public  for 
this  collection  is  estimated  at  8,265,220 
hours  for  the  1,750,000  respondents,  with 
an  average  of  4  hours  per  response. 
These  bi^en  estimates  include  all 
aspects  of  the  collection  effort  and  may 
indude  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 


needed,  and  completing  and  reviewing 
the  collection  of  information. 

If  you  vtrish  to  submit  comments 
regarding  any  aspect  of  this  collection  of 
information,  including  suggestions  for 
redudng  the  burden,  or  if  you  would  like 
a  copy  of  the  information  collection 
request  (please  reference  ICR  #1360), 
contact  Rick  Westlund,  Information 
Policy  Branch,  PM-223,  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20460  (202- 
382-2745);  and  Marcus  Peacock,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

List  of  Subjects  in  40  CFR  Part  280 

Administration  practice  and 
procedures.  Confidential  business 
information.  Ground  water.  Hazardous 
materials.  Reporting  and  recordkeeping 
requirements,  Underground  storage 
tanks.  Water  pollution  control.  Water 
supply. 

September  8, 1988. 

Lee  Thomas, 

Administrator. 

For  the  reasons  set  out  in  the 
Preamble,  Part  280  of  Title  40  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

PART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  (UST) 

Subpart  A— Program  Scope  and  Interim 
Prohibition 

Sea 

280.10  Applicability. 

280.11  Interim  prohibition  for  deferred  UST 
systems. 

280.12  Definitions. 

Subpart  B— UST  Systems:  Design, 
ConMruction,  Installation  md  Notification 

280.20  Performance  standards  for  new  UST 
systems. 

280.21  Upgrading  of  existing  UST  systems. 

280.22  Notification  requirements. 

Subpart  C— General  Operating 
Requirements 

280.30  Spill  and  overfill  control. 

280.31  Gyration  and  maintenance  of 
corrosion  protection. 

280.32  Compatibility. 

280.33  Repairs  allowed. 

280.34  Reporting  and  recordkeeping. 

Subpart  0— Release  Detection 

280.40  General  requirements  for  all  UST 
systems. 

280.41  Requirements  for  petroleum  UST 
systems. 

280.42  Requirements  for  hazardous 
substance  UST  systems. 


280.43  Methods  of  release  detection  for 
tanks. 

280.44  Methods  of  release  detection  for 
piping. 

280.45  Release  detection  recordkeeping. 

Subpart  E-  Releass  Reporting, 

Investigation,  and  Confinnation 

280.50  Reporting  of  suspected  releases. 

280.51  Investigation  due  to  off-site  impacts. 

280.52  Release  investigation  and 
confirmation  steps. 

280.53  Reporting  and  cleanup  of  spills  and 
overfills. 

Subpart  F— Release  Response  and 
Corrective  Action  for  UST  Systems 
Containing  Petroleum  or  Hazardous 
Substances 

280.60  General. 

280.61  Initial  response. 

280.62  Initial  abatement  measures  and  site 
check. 

280.63  Initial  site  characterization. 

280.64  Free  product  removal. 

280.65  Investigations  for  soil  and  ground- 
water  cleanup. 

280.66  Corrective  action  plan. 

280.67  Public  participation. 

Subpart  G— Out-of-Service  UST  Systems 
and  Closure 

280.70  Temporary  closure. 

280.71  Permanent  closure  and  changes-in- 
service. 

280.72  Assessing  the  site  at  closure  or 
change-in-service. 

280.73  Applicability  to  previously  closed 
UST  systems. 

280.74  Closure  records. 

Appendix  I — Notification  for  Underground 
Storage  Tanks  (Form). 

Appendix  II — List  of  Agencies  Designated  to 
Receive  Notifications. 

Appendix  Iff — Statement  for  Shipping  Tickets 
and  Invoices. 

Authority:  42  U.S.G  6912, 6991, 6091(a), 
6991(b],  6991(c),  6991(d),  6991(e).  6991(1), 
6991(h). 

Subpart  A— Program  Scope  and 
Irrterim  Prohibition 

§280.10  Applicability. 

(a)  The  requirements  of  this  part  apply 
to  all  owners  and  operators  of  an  U^ 
system  as  defined  in  §  260.12  except  as 
otherwise  provided  in  paragraphs  (b), 

(c),  and  (d)  of  this  section.  Any  UST 
system  listed  in  paragraph  (c)  of  this 
section  must  meet  the  requirements  of 

§  260.11. 

(b)  The  following  UST  systems  are 
excluded  from  the  requirements  of  this 
part: 

(1)  Any  UST  system  hold^ 
hazardous  wastes  listed  or  identified 
under  Subtitle  C  of  the  Solid  Waste 
Disposal  Act,  or  a  mixture  of  such 
hazardous  waste  and  other  regulated 
substances. 

(2)  Any  wastewater  treatment  tank 
system  that  is  part  of  a  wastewater 
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treatment  facility  regulated  under 
section  402  or  307(b)  of  the  Clean  Water 
Act. 

(3)  Equipment  or  machinery  that 
contains  regulated  substances  for 
operational  purposes  such  as  hydraulic 
lift  tanks  and  electrical  equipment 
tanks. 

(4)  Any  UST  system  whose  capacity  is 
110  gallons  or  less. 

(5)  Any  UST  system  that  contains  a  de 
minimis  concentration  of  regulated 
substances. 

(6)  Any  emergency  spill  or  overflow 
containment  UST  system  that  is 
expeditiously  emptied  after  use. 

(c)  Deferrals.  Subparts  B,  C,  D,  E,  and 
G  do  not  apply  to  any  of  the  following 
types  of  UST  systems: 

(1)  Wastewater  treatment  tank 
systems; 

(2)  Any  UST  systems  containing 
radioactive  material  that  are  regulated 
under  the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2011  and  following); 

(3)  Any  UST  system  that  is  part  of  an 
emergency  generator  system  at  nuclear 
power  generation  facilities  regulated  by 
the  Nuclear  Regulatory  Commission 
under  10  CFR  Part  50,  Appendix  A; 

(4)  Airport  hydrant  fuel  distribution 
systems;  and 

(5)  UST  systems  with  field- 
constructed  tanks. 

(d)  Deferrals.  Subpart  D  does  not 
apply  to  any  UST  system  that  stores  fuel 
solely  for  use  by  emergency  power 
generators. 

§  280.1 1  Interim  prohibition  for  deferred 
UST  systems. 

(a)  No  person  may  install  an  UST 
system  listed  in  §  280.10(c)  for  the 
purpose  of  storing  regulated  substances 
unless  the  UST  system  (whether  of 
single-  or  double-wall  construction); 

(1)  Will  prevent  releases  due  to 
corrosion  or  structural  failure  for  the 
operational  life  of  the  UST  system; 

(2)  Is  cathodically  protected  against 
corrosion,  constructed  of  noncorrodible 
material,  steel  clad  with  a  noncorrodible 
material,  or  designed  in  a  manner  to 
prevent  the  release  or  threatened 
release  of  any  stored  substance;  and 

(3)  Is  constructed  or  lined  with 
material  that  is  compatible  with  the 
stored  substance. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  an  UST  system  without 
corrosion  protection  may  be  installed  at 
a  site  that  is  determined  by  a  corrosion 
expert  not  to  be  corrosive  enough  to 
cause  it  to  have  a  release  due  to 
corrosion  during  its  operating  life. 
Owners  and  operators  must  maintain 
records  that  demonstrate  compliance 
with  the  requirements  of  this  paragraph 
for  the  remaining  life  of  the  tank. 


Note:  The  National  Association  of 
Corrosion  Engineers  Standard  RP-02-85, 
“Control  of  External  Corrosion  on  Metallic 
Buried,  Partially  Buried,  or  Submerged  Liquid 
Storage  Systems,”  may  be  used  as  guidance 
for  complying  with  paragraph  (b)  of  this 
section. 

§280.12  Definitions. 

“Aboveground  release”  means  any 
release  to  the  surface  of  the  land  or  to 
surface  water.  This  includes,  but  is  not 
limited  to,  releases  from  the  above¬ 
ground  portion  of  an  UST  system  and 
aboveground  releases  associated  with 
overfills  and  transfer  operations  as  the 
regulated  substance  moves  to  or  from  an 
UST  system. 

“Ancillary  equipment”  means  any 
devices  including,  but  not  limited  to, 
such  devices  as  piping,  fittings,  flanges, 
valves,  and  pumps  used  to  distribute, 
meter,  or  control  the  flow  of  regulated 
substances  to  and  fi'om  an  UST. 

“Belowground  release”  means  any 
release  to  the  subsurface  of  the  land  and 
to  ground  water.  This  includes,  but  is 
not  limited  to,  releases  from  the 
belowground  portions  of  an 
imderground  storage  tank  system  and 
belowground  releases  associated  with 
overfills  and  transfer  operations  as  the 
regulated  substance  moves  to  or  from  an 
underground  storage  tank. 

“Beneath  the  surface  of  the  ground” 
means  beneath  the  groimd  surface  or 
otherwise  covered  with  earthen 
materials. 

“Cathodic  protection”  is  a  technique 
to  prevent  corrosion  of  a  metal  surface 
by  making  that  surface  the  cathode  of  an 
electrochemical  cell.  For  example,  a 
tank  system  can  be  cathodically 
protected  through  the  application  of 
either  galvanic  anodes  or  impressed 
current. 

“Cathodic  protection  tester”  means  a 
person  who  can  demonstrate  an 
understanding  of  the  principles  and 
measurements  of  all  common  types  of 
cathodic  protection  systems  as  applied 
to  buried  or  submerged  metal  piping  and 
tank  systems.  At  a  minimum,  such 
persons  must  have  education  and 
experience  in  soil  resistivity,  stray 
current,  structure-to-soil  potential,  and 
component  electrical  isolation 
measurements  of  buried  metal  piping 
and  tank  systems. 

“CERCLA”  means  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980, 
as  amended. 

“Compatible”  means  the  ability  of  two 
or  more  substances  to  maintain  their 
respective  physical  and  chemical 
properties  upon  contact  with  one 
another  for  the  design  life  of  the  tank 
system  under  conditions  likely  to  be 
encountered  in  the  UST. 


“Connected  piping”  means  all 
underground  piping  including  valves, 
elbows,  joints,  flanges,  and  flexible 
connectors  attached  to  a  tank  system 
through  which  regulated  substances 
flow.  For  the  purpose  of  determining 
how  much  piping  is  connected  to  any 
individual  UST  system,  the  piping  that 
joins  two  UST  systems  should  be 
allocated  equally  between  them. 

“Consumptive  use”  with  respect  to 
heating  oil  means  consumed  on  the 
premises. 

“Corrosion  expert”  means  a  person 
who,  by  reason  of  thorough  knowledge 
of  the  physical  sciences  and  the 
principles  of  engineering  and 
mathematics  acquired  by  a  professional 
education  and  related  practical 
experience,  is  qualified  to  engage  in  the 
practice  of  corrosion  control  on  buried 
or  submerged  metal  piping  systems  and 
metal  tanks.  Such  a  person  must  be 
accredited  or  certified  as  being  qualified 
by  the  National  Association  of 
Corrosion  Engineers  or  be  a  registered 
professional  engineer  who  has 
certification  or  licensing  that  includes 
education  and  experience  in  corrosion 
control  of  buried  or  submerged  metal 
piping  systems  and  metal  tanks. 

“Dielectric  material”  means  a  material 
that  does  not  conduct  direct  electrical 
current.  Dielectric  coatings  are  used  to 
electrically  isolate  UST  systems  from 
the  surrounding  soils.  Dielectric 
bushings  are  used  to  electrically  isolate 
portions  of  the  UST  system  (e.g.,  tank 
from  piping). 

“Electrical  equipment”  means 
underground  equipment  that  contains 
dielectric  fluid  that  is  necessary  for  the 
operation  of  equipment  such  as 
transformers  and  buried  electrical  cable. 

“Excavation  zone”  means  the  volume 
containing  the  tank  system  and  backfill 
material  bounded  by  the  groimd  surface, 
walls,  and  floor  of  the  pit  and  trenches 
into  which  the  UST  system  is  placed  at 
the  time  of  installation. 

“Existing  tank  system”  means  a  tank 
system  used  to  contain  an  accumulation 
of  regulated  substances  or  for  which 
installation  has  commenced  on  or  before 
December  22, 1988.  Installation  is 
considered  to  have  commenced  if: 

(a)  The  owner  or  operator  has 
obtained  all  federal,  state,  and  local 
approvals  or  permits  necessary  to  begin 
physical  construction  of  the  site  or 
installation  of  the  tank  system;  and  if, 

(b) (1)  Either  a  continuous  on-site 
physical  construction  or  installation 
program  has  begun;  or, 

(2)  The  owner  or  operator  has  entered 
into  contractual  obligations — which 
cannot  be  cancelled  or  modified  without 
substantial  loss — for  physical 
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construction  at  the  site  or  installation  of 
the  tank  system  to  be  completed  within 
a  reasonable  time. 

“Farm  tank”  is  a  tank  located  on  a 
tract  of  land  devoted  to  the  production 
of  crops  or  raising  animals,  including 
fish,  and  associated  residences  and 
improvements.  A  farm  tank  must  be 
located  on  the  farm  property.  “Farm” 
includes  fish  hatcheries,  rangeland  and 
nurseries  with  growing  operations. 

“Flow-through  process  tank”  is  a  tank 
that  forms  an  integral  part  of  a 
production  process  through  which  there 
is  a  steady,  variable,  recurring,  or 
intermittent  flow  of  materials  during  the 
operation  of  the  process.  Flow-through 
process  tanks  do  not  include  tanks  used 
for  the  storage  of  materials  prior  to  their 
introduction  into  the  production  process 
or  for  the  storage  of  finished  products  or 
by-products  from  the  production 
process. 

“Free  product”  refers  to  a  regulated 
substance  that  is  present  as  a  non- 
aqueous  phase  liquid  (e.g.,  liquid  not 
dissolved  in  water.) 

“Gathering  lines”  means  any  pipeline, 
equipment,  facility,  or  building  used  in 
the  transportation  of  oil  or  gas  during  oil 
or  gas  production  or  gathering 
operations. 

“Hazardous  substance  UST  system” 
means  an  underground  storage  tank 
system  that  contains  a  hazardous 
substance  defined  in  section  101[14)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (but  not  including  any 
substance  regulated  as  a  hazardous 
waste  under  subtitle  C]  or  any  mixture 
of  such  substances  and  petroleum,  and 
which  is  not  a  petroleum  UST  system. 

“Heating  oil”  means  petroleum  that  is 
No.  1,  No.  2,  No.  4 — light.  No.  4 — heavy. 
No.  5 — light.  No.  5 — heavy,  and  No.  6 
technical  grades  of  fuel  oil;  other 
residual  fuel  oils  (including  Navy 
Special  Fuel  Oil  and  Bunker  C);  and 
other  fuels  when  used  as  substitutes  for 
one  of  these  fuel  oils.  Heating  oil  is 
typically  used  in  the  operation  of 
heating  equipment,  boilers,  or  furnaces. 

“Hydraulic  lift  tank”  means  a  tank 
holding  hydraulic  fluid  for  a  closed-loop 
mechanical  system  that  uses 
compressed  air  or  hydraulic  fluid  to 
operate  lifts,  elevators,  and  other  similar 
devices. 

“Implementing  agency”  means  EPA, 
or,  in  the  case  of  a  state  with  a  program 
approved  under  section  9004  (or 
pursuant  to  a  memorandum  of 
agreement  with  EPA),  the  designated 
state  or  local  agency  responsible  for 
carrying  out  an  approved  UST  prowam. 

“Liquid  trap”  means  sumps,  well 
cellars,  and  other  traps  used  in 
association  with  oil  and  gas  production. 


gathering,  and  extraction  operations 
(including  gas  production  plants),  for  the 
purpose  of  collecting  oil,  water,  and 
other  liquids.  These  liquid  traps  may 
temporarily  collect  liquids  for 
subsequent  disposition  or  reinjection 
into  a  production  or  pipeline  stream,  or 
may  collect  and  separate  liquids  from  a 
gas  stream. 

“Maintenance”  means  the  normal 
operational  upkeep  to  prevent  an 
underground  storage  tank  system  from 
releasing  product. 

“Motor  fuel”  means  petroleum  or  a 
petroleum-based  substance  that  is  motor 
gasoline,  aviation  gasoline.  No.  1  or  No. 

2  diesel  fuel,  or  any  grade  of  gasohol, 
and  is  typically  used  in  the  operation  of 
a  motor  engine. 

“New  tai^  system”  means  a  tank 
system  that  will  be  used  to  contain  an 
accumulation  of  regulated  substances 
and  for  which  installation  has 
commenced  after  December  22, 1988. 

(See  also  “Existing  Tank  System.”) 

“Noncommercial  purposes”  with 
respect  to  motor  fuel  means  not  for 
resale. 

“On  the  premises  where  stored”  with 
respect  to  heating  oil  means  UST 
systems  located  on  the  same  property 
where  the  stored  heating  oil  is  used. 

“Operational  life”  refers  to  the  period 
beginning  when  installation  of  the  tank 
system  has  commenced  until  the  time 
the  tank  system  is  properly  closed  under 
Subpart  G. 

“Operator”  means  any  person  in 
control  of,  or  having  responsibility  for, 
the  daily  operation  of  the  UST  system. 

“Overfill  release”  is  a  release  that 
occurs  when  a  tank  is  filled  beyond  its 
capacity,  resulting  in  a  discharge  of  the 
regulated  substance  to  the  environment. 

“Owner”  means: 

(a)  In  the  case  of  an  UST  system  in 
use  on  November  8, 1984,  or  brought  into 
use  after  that  date,  any  person  who 
owns  an  UST  system  used  for  storage, 
use,  or  dispensing  of  regulated 
substances;  and 

(b)  In  the  case  of  any  UST  system  in 
use  before  November  8, 1984,  but  no 
longer  in  use  on  that  date,  any  person 
who  owned  such  UST  immediately 
before  the  discontinuation  of  its  use. 

“Person”  means  an  individual,  trust, 
firm,  joint  stock  company.  Federal 
agency,  corporation,  state,  municipality, 
commission,  political  subdivision  of  a 
state,  or  any  interstate  body.  “Person” 
also  includes  a  consortium,  a  joint 
venture,  a  commercial  entity,  and  the 
United  States  Govermnent, 

“Petroleum  UST  system”  means  an 
underground  storage  tank  system  that 
contains  petroleum  or  a  mixture  of 
petroleum  with  de  minimis  quantities  of 
other  regulated  substances.  Such 


systems  include  those  containing  motor 
fuels,  jet  fuels,  distillate  fuel  oils, 
residual  fuel  oils,  lubricants,  petroleum 
solvents,  and  used  oils. 

“Pipe”  or  “Piping”  means  a  hollow 
cylinder  or  tubular  conduit  that  is 
constructed  of  non-earthen  materials. 

“Pipeline  facilities  (including 
gathering  lines)”  are  new  and  existing 
pipe  rights-of-way  and  any  associated 
equipment,  facilities,  or  buildings. 

“Regulated  substance”  means: 

(a)  Any  substance  defined  in  section 
101(14)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  of  1980  (but 
not  including  any  substance  regulated  as 
a  hazardous  waste  under  subtitle  C), 
and 

(b)  Petroleum,  including  crude  oil  or 
any  fraction  thereof  that  is  liquid  at 
standard  conditions  of  temperature  and 
pressure  (60  degrees  Fahrenheit  and  14.7 
pounds  per  square  inch  absolute). 

The  term  “regulated  substance”  includes 
but  is  not  limited  to  petroleum  and 
petroleum-based  substances  comprised 
of  a  complex  blend  of  hydrocarbons 
derived  fiom  crude  oil  though  processes 
of  separation,  conversion,  upgrading, 
and  finishing,  such  as  motor  fuels,  jet 
fuels,  distillate  fuel  oils,  residual  fuel 
oils,  lubricants,  petroleum  solvents,  and 
used  oils. 

“Release”  means  any  spilling,  leaking, 
emitting,  discharging,  escaping,  leaching 
or  disposing  from  an  UST  into  ground 
water,  siuface  water  or  subsurface  soils. 

“Release  detection”  means 
determining  whether  a  release  of  a 
regulated  substance  has  occurred  from 
the  UST  system  into  the  environment  or 
into  the  interstitial  space  between  the 
UST  system  and  its  secondary  barrier  or 
secondary  containment  around  it. 

“Repair”  means  to  restore  a  tank  or 
UST  system  component  that  has  caused 
a  release  of  product  ftt)m  the  UST 
system. 

“Residential  tank”  is  a  tank  located 
on  property  used  primarily  for  dwelling 
purposes. 

“SARA”  means  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986. 

“Septic  tank”  is  a  water-tight  covered 
receptacle  designed  to  receive  or 
process,  through  liquid  separation  or 
biological  digestion,  the  sewage 
discharged  from  a  building  sewer.  The 
effluent  from  such  receptacle  is 
distributed  for  disposal  through  the  soil 
and  settled  solids  and  scum  ^m  the 
tank  are  pumped  out  periodically  and 
hauled  to  a  treatment  facility. 

“Storm-water  or  wastewater 
collection  system”  means  piping,  pumps, 
conduits,  and  any  other  equipment 
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necessary  to  collect  and  transport  the 
flow  of  surface  water  run-off  resulting 
from  precipitation,  or  domestic, 
commercial,  or  industrial  wastewater  to 
and  from  retention  areas  or  any  areas 
where  treatment  is  designated  to  occur. 
The  collection  of  storm  water  and 
wastewater  does  not  include  treatment 
except  where  incidental  to  conveyance. 

“Surface  impoundment”  is  a  natural 
topographic  depression,  man-made 
excavation,  or  diked  area  formed 
primarily  of  earthen  materials  (although 
it  may  be  lined  with  man-made 
materials)  that  is  not  an  injection  well. 

“Tank"  is  a  stationary  device 
designed  to  contain  an  accumulation  of 
regulated  substances  and  constructed  of 
non-earthen  materials  (e.g.,  concrete, 
steel,  plastic)  that  provide  structural 
support. 

“Underground  area"  means  an 
underground  room,  such  as  a  basement, 
cellar,  shaft  or  vault,  providing  enough 
space  for  physical  inspection  of  the 
exterior  of  the  tank  situated  on  or  above 
the  smface  of  the  floor. 

“Underground  release"  means  any 
belowground  release. 

“Underground  storage  tank”  or  “UST’ 
means  any  one  or  combination  of  tanks 
(including  underground  pipes  connected 
thereto)  ^at  is  used  to  contain  an 
accumulation  of  regulated  substances, 
and  the  volume  of  which  (including  the 
volume  of  undergroimd  pipes  connected 
thereto)  is  10  percent  or  more  beneath 
the  surface  of  the  ground.  This  term 
does  not  include  any: 

(a)  Farm  or  residential  tank  of  1,100 
gallons  or  less  capacity  used  for  storing 
motor  fuel  for  noncommercial  purposes; 

(b)  Tank  used  for  storing  heating  oil 
for  consumptive  use  on  the  premises 
where  stored; 

(c)  Septic  tank; 

(d)  Pipeline  facility  (including 
gathering  lines)  regulated  under: 

(1)  The  Natural  Gas  Pipeline  Safety 
Act  of  1968  (49  U.S.C.  App.  1671,  et  seq.), 
or 

(2)  The  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979  (49  U.S.C.  App.  2001, 
et  seq.),  or 

(3)  Which  is  an  intrastate  pipeline 
facility  regulated  under  state  laws 
comparable  to  the  provisions  of  the  law 
referred  to  in  paragraph  (d)(1)  or  (d)(2) 
of  this  deflnition; 

(e)  Surface  impoundment,  pit,  pond,  or 
lagoon; 

(f)  Storm-water  or  wastewater 
collection  system; 

(g)  Flow-through  process  tank; 

(h)  Liquid  trap  or  associated  gathering 
lines  directly  related  to  oil  or  gas 
production  and  gathering  operations;  or 

(i)  Storage  tai^  situated  in  an 
undergroimd  area  (such  as  a  basement. 


cellar,  mineworking,  drift,  shaft,  or 
tunnel)  if  the  storage  tank  is  situated 
upon  or  above  the  surface  of  the  floor. 
The  term  "underground  storage  tank”  or 
“UST"  does  not  include  any  pipes 
connected  to  any  tank  which  is 
described  in  paragraphs  (a)  through  (i) 
of  this  definition. 

“Upgrade”  means  the  addition  or 
retroflt  of  some  systems  such  as 
cathodic  protection,  lining,  or  spill  and 
overflll  controls  to  improve  the  ability  of 
an  underground  storage  tank  system  to 
prevent  the  release  of  product. 

“UST  system”  or  ‘Tank  system” 
means  an  underground  storage  tank, 
connected  underground  piping, 
underground  ancillary  equipment,  and 
containment  system,  if  any. 

“Wastewater  treatment  tank”  means 
a  tank  that  is  designed  to  receive  and 
treat  an  influent  wastewater  through 
physical,  chemical,  or  biological 
methods. 

Subpart  B — UST  Systems:  Design, 
Construction,  Installation  and 
Notification 

§  280.20  Performance  standards  for  new 
UST  systems. 

In  order  to  prevent  releases  due  to 
structural  failure,  corrosion,  or  spills  and 
overfllls  for  as  long  as  the  UST  system  is 
used  to  store  regulated  substances,  all 
owners  and  operators  of  new  UST 
systems  must  meet  the  following 
requirements. 

(a)  Tanks.  Each  tank  must  be  properly 
designed  and  constructed,  and  any 
portion  underground  that  routinely 
contains  product  must  be  protected  from 
corrosion,  in  accordance  with  a  code  of 
practice  developed  by  a  nationally 
recognized  association  or  independent 
testing  laboratory  as  specified  below: 

(1)  The  tank  is  constructed  of 
fiberglass-reinforced  plastic;  or 

Note:  The  following  industry  codes  may  be 
used  to  comply  with  paragraph  (a)(1)  of  this 
section:  Underwriters  Laboratories  Standard 
1316,  “Standard  for  Glass-  Fiber-Reinforced 
Plastic  Underground  Storage  Tanks  for 
Petroleum  Products”:  Underwriter’s 
Laboratories  of  Canada  CAN4-S615-M83, 
“Standard  for  Reinforced  Plastic 
Underground  Tanks  for  Petroleum  Products”; 
or  American  Society  of  Testing  and  Materials 
Standard  D4021-66,  “Standard  Specihcation 
for  Glass-Fiber-Reinforced  Polyester 
Underground  Petroleum  Storage  Tanks.” 

(2)  The  tank  is  constructed  of  steel 
and  cathodically  protected  in  the 
following  manner 

(i)  The  tank  is  coated  with  a  suitable 
dielectric  material; 

(ii)  Field-installed  cathodic  protection 
systems  are  designed  by  a  corrosion 
expert; 


(iii)  Impressed  current  systems  are 
designed  to  allow  determination  of 
current  operating  status  as  required  in 
S  280.31(c);  and 

(iv)  Cathodic  protection  systems  are 
operated  and  maintained  in  accordance 
with  §  280.31  or  according  to  guidelines 
established  by  the  implementing  agency; 
or 

Note:  The  following  codes  and  standards 
may  be  used  to  comply  with  paragraph  (a)(2) 
of  this  section: 

(A)  Steel  Tank  Institute  “Specification  for 
STI-P3  System  of  External  Corrosion 
Protection  of  Underground  Steel  Storage 
Tanks”: 

(B)  Underwriters  Laboratories  Standard 
1746,  “Corrosion  Protection  Systems  for 
Underground  Storage  Tanks”: 

(C)  Underwriters  Laboratories  of  Canada 
CAN4-S603-4485,  “Standard  for  Steel 
Underground  Tanks  for  Flammable  and 
Combustible  Liquids,”  and  CAN4-G03.1-M85, 
“Standard  for  Galvanic  Corrosion  Protection 
Systems  for  Underground  Tanks  for 
Flammable  and  Combustible  Liquids,”  and 
CAN4-S631-M84,  “Isolating  Bushings  for 
Steel  Underground  Tanks  Protected  with 
Coatings  and  Galvanic  Systems”;  or 

(D)  National  Association  of  Corrosion 
Ei^ineers  Standard  RP-02-65.  “Control  of 
External  Corrosion  on  Metallic  Buried, 
Partially  Buried,  or  Submerged  Liquid  Storage 
Systems,”  and  Underwriters  Laboratories 
Standard  58,  “Standard  for  Steel 
Underground  Tanks  for  Flammable  and 
Combustible  Liquids.” 

(3)  The  tank  is  constructed  of  a  steel- 
flberglass-reinforced-plastic  composite; 
or 

Note:  The  following  industry  codes  may  be 
used  to  comply  with  paragraph  (a)(3)  of  this 
section:  Underwriters  Laboratories  Standard 
1746,  “Corrosion  Protection  Systems  for 
Underground  Storage  Tanks.”  or  the 
Association  for  Composite  Tanks  ACT-100, 
“Specification  for  the  Fabrication  of  FRP  Clad 
Underground  Storage  Tanks.” 

(4)  The  tank  is  constructed  of  metal 
without  additional  corrosion  protection 
measures  provided  that: 

(i)  The  tank  is  installed  at  a  site  that  is 
determined  by  a  corrosion  expert  not  to 
be  corrosive  enough  to  cause  it  to  have  a 
release  due  to  corrosion  during  its 
operating  life;  and 

(ii)  Owners  and  operators  maintain 
records  that  demonstrate  compliance 
with  the  requirements  of  paragraphs 
(a)(4)(i)  for  the  remaining  life  of  the 
tardc  or 

(5)  The  tank  construction  and 
corrosion  protection  are  determined  by 
the  implementing  agency  to  be  designed 
to  prevent  the  release  or  threatened 
release  of  any  stored  regulated 
substance  in  a  manner  that  is  no  less 
protective  of  human  health  and  the 
environment  than  paragraphs  (a)  (1) 
through  (4)  of  this  section. 
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(b)  Piping,  The  piping  that  routinely 
contains  regulated  substances  and  is  in 
contact  with  the  ground  must  be 
properly  designed,  constructed,  and 
protected  from  corrosion  in  accordance 
with  a  code  of  practice  developed  by  a 
nationally  recognized  association  or 
independent  testing  laboratory  as 
speciHed  below: 

(1)  The  piping  is  constructed  of 
fiberglass-reinforced  plastic;  or 

Note:  The  following  codes  and  standards 
may  be  used  to  comply  with  paragraph  (b)(1) 
of  this  section: 

(A)  Underwriters  Laboratories  Subject  971, 
"UL  Listed  Non-Metal  Pipe”; 

(B)  Underwriters  Laboratories  Standard 
567,  “Pipe  Connectors  for  Flammable  and 
Combustible  and  LP  Gas"; 

(C)  Underwriters  Laboratories  of  Canada 
Guide  ULC-107,  “Glass  Fiber  Reinforced 
Plastic  Pipe  and  Fittings  for  Flammable 
Liquids”;  and 

(D)  Underwriters  Laboratories  of  Canada 
Standard  CAN  4-S633-A181,  “Flexible 
Underground  Hose  Connectors.” 

(2)  The  piping  is  constructed  of  steel 
and  cathodically  protected  in  the 
following  maimer: 

(i)  The  piping  is  coated  with  a  suitable 
dielectric  material; 

(ii)  Field-installed  cathodic  protection 
systems  are  designed  by  a  corrosion 
expert; 

(iii)  Impressed  current  systems  are 
designed  to  allow  determination  of 
current  operating  status  as  required  in 
§  280.31(c);  and 

(iv)  Cathodic  protection  systems  are 
operated  and  maintained  in  accordance 
with  §  280.31  or  guidelines  established 
by  the  implementing  agency:  or 

Note:  The  following  codes  and  standards 
may  be  used  to  comply  with  paragraph  (b)(2) 
of  this  section: 

(A)  National  Fire  Protection  Association 
Standard  30,  “Flammable  and  Combustible 
Liquids  Code”; 

(B)  American  Petroleum  Institute 
Publication  1615,  “Installation  of 
Underground  Petroleum  Storage  Systems”; 

(C)  American  Petro'^um  Institute 
Publication  1632,  “Camodic  Protection  of 
Underground  Petroleum  Storage  Tanks  and 
Piping  Systems”;  and 

(D)  National  Association  of  Corrosion 
Ei^neers  Standard  RP-01-69,  “Control  of 
External  Corrosion  on  Submerged  Metallic 
Piping  Systems.” 

(3)  The  piping  is  constructed  of  metal 
without  additional  corrosion  protection 
measures  provided  that: 

(i)  The  piping  is  installed  at  a  site  that 
is  determined  by  a  corrosion  expert  to 
not  be  corrosive  enough  to  cause  it  to 
have  a  release  due  to  corrosion  during 
its  operating  life;  and 

(ii)  Owners  and  operators  maintain 
records  that  demonstrate  compliance 
with  the  requirements  of  paragraph 


(b)(3)(i)  of  this  section  for  the  remaining 
life  of  the  piping;  or 

Note:  National  Fire  Protection  Association 
Standard  30,  “Flammable  and  Combustible 
Liquids  Code”;  and  National  Association  of 
Corrosion  Engineers  Standard  RP-01-69, 
“Control  of  External  Corrosion  on  Submerged 
Metallic  Piping  Systems,”  may  be  used  to 
comply  with  paragraph  (b)(3)  of  this  section. 

(4)  The  piping  construction  and 
corrosion  protection  are  determined  by 
the  implementing  agency  to  be  designed 
to  prevent  the  release  or  threatened 
release  of  any  stored  regulated 
substance  in  a  manner  Aat  is  no  less 
protective  of  human  health  and  the 
environment  than  the  requirements  in 
paragraphs  (b)  (1)  through  (3)  of  this 
section. 

(c)  Spill  and  overfill  prevention 
equipment  (1)  Except  as  provided  in 
paragraph  (c)(2)  of  ^is  section,  to 
prevent  spilling  and  overfilling 
associated  with  product  transfer  to  the 
UST  system,  owners  and  operators  must 
use  the  following  spill  and  overfill 
prevention  equipment: 

(1)  Spill  prevention  equipment  that 
will  prevent  release  of  product  to  the 
environment  when  the  transfer  hose  is 
detached  from  the  fill  pipe  (for  example, 
a  spill  catchment  basin);  and 

(ii)  Overfill  prevention  equipment  that 
will: 

(A)  Automatically  shut  ofi  flow  into 
the  tank  when  the  tank  is  no  more  than 
95  percent  full;  or 

^)  Alert  the  transfer  operator  when 
the  tank  is  no  more  than  90  percent  full 
by  restricting  the  flow  into  Ae  tank  or 
triggering  a  high-level  alarm. 

(2)  Oymers  and  operators  are  not 
required  to  use  the  spill  and  overfill 
prevention  equipment  specified  in 
paragraph  (c)(1)  of  this  section  if: 

(i)  Alternative  equipment  is  used  that 
is  determined  by  the  implementing 
agency  to  be  no  less  protective  of  human 
health  and  the  environment  than  the 
equipment  specified  in  paragraph  (c)(1) 
(i)  or  (ii)  of  this  section;  or 

(ii)  The  UST  system  is  filled  by 
transfers  of  no  more  than  25  gallons  at 
one  time. 

(d)  Installation.  All  tanks  and  piping 
must  be  properly  installed  in  accoMance 
with  a  code  of  practice  developed  by  a 
nationally  recognized  association  or 
independent  testing  laboratory  and  in 
accordance  with  the  manufacturer's 
instructions. 

Note:  Tank  and  piping  system  installation 
practices  and  procedures  described  in  the 
following  codes  may  be  used  to  comply  with 
the  requirements  of  paragraph  (d)  of  this 
section: 

(i)  American  Petroleum  Institute 
Publication  1615,  “Installation  of 
Underground  Petroleum  Storage  System”;  or 


(ii)  Petroleum  Equipment  Institute 
Publication  RPlOO,  “Recommended  Practices 
for  Installation  of  Underground  Liquid 
Storage  Systems”;  or 

(iii)  American  National  Standards  Institute 
Standard  B31.3,  “Petroleum  Refinery  Piping,” 
and  American  National  Standards  Institute 
Standard  B31.4  “Liquid  Petroleum 
Transportation  Piping  System.” 

(e)  Certification  of  installation.  All 
owners  and  operators  must  ensure  that 
one  or  more  of  the  following  methods  of 
certification,  testing,  or  inspection  is 
used  to  demonstrate  compliance  with 
paragraph  (d)  of  this  section  by 
providing  a  certification  of  compliance 
on  the  UST  notification  form  in 
accordance  with  §  280.22. 

(1)  The  installer  has  been  certified  by 
the  tank  and  piping  manufacturers;  or 

(2)  The  installer  has  been  certified  or 
licensed  by  the  implementing  agency;  or 

(3)  The  installation  has  been 
inspected  and  certified  by  a  registered 
professional  engineer  with  education 
and  experience  in  UST  system 
installation;  or 

(4)  The  installation  has  been 
inspected  and  approved  by  the 
implementing  agency;  or 

(5)  All  work  listed  in  the 
manufacturer’s  installation  checklists 
has  been  completed;  or 

(6)  The  owner  and  operator  have 
complied  with  another  method  for 
ensuring  compliance  with  paragraph  (d) 
of  this  section  that  is  determined  by  the 
implementing  agency  to  be  no  less 
protective  of  human  health  and  the 
environment. 

§  280.21  Upgrading  of  existing  UST 
systems. 

(a)  Alternatives  allowed.  Not  later 
than  December  22, 1998,  all  existing  UST 
systems  must  comply  with  one  of  the 
following  requirements: 

(1)  New  UST  system  performance 
standards  under  §  280.20; 

(2)  The  upgrading  requirements  in 
paragraphs  (b)  through  (d)  of  this 
section;  or 

(3)  Closure  requirements  under 
Subpart  G  of  this  part,  including 
applicable  requirements  for  corrective 
action  under  Subpart  F. 

(b)  Tank  upgrading  requirements. 
Steel  tanks  must  be  upgraded  to  meet 
one  of  the  following  requirements  in 
accordance  with  a  code  of  practice 
developed  by  a  nationally  recognized 
association  or  independent  testing 
laboratory: 

(1)  Interior  lining.  A  tank  may  be 
upgraded  by  internal  lining  if: 

(i)  The  lining  is  installed  in 
accordance  with  the  requirements  of 
§  280.33,  and 
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(ii)  Within  10  years  after  lining,  and 
every  5  years  thereafter,  the  lined  tank 
is  internally  inspected  and  found  to  be 
structurally  sound  with  the  lining  still 
performing  in  accordance  with  original 
design  speciHcations. 

(2)  Cathodic  protection.  A  tank  may 
be  upgraded  by  cathodic  protection  if 
the  cathodic  protection  system  meets 
the  requirements  of  §  280.20(a)(2)  (ii), 

(iii),  and  (iv)  and  the  integrity  of  the  tank 
is  ensured  using  one  of  the  following 
methods: 

(i)  The  tank  is  internally  inspected 
and  assessed  to  ensure  that  the  tank  is 
structurally  sound  and  free  of  corrosion 
holes  prior  to  installing  the  cathodic 
protection  system;  or 

(ii)  The  tank  has  been  installed  for 
less  than  10  years  and  is  monitored 
monthly  for  releases  in  accordance  with 
§  280.43  (d)  through  (h);  or 

(iii)  The  tank  has  been  installed  for 
less  than  10  years  and  is  assessed  for 
corrosion  holes  by  conducting  two  (2) 
tightness  tests  that  meet  the 
requirements  of  §  280.43(c).  The  Hrst 
tightness  test  must  be  conducted  prior  to 
installing  the  cathodic  protection 
system.  The  second  ti^tness  test  must 
be  conducted  between  three  (3)  and  six 
(6)  months  following  the  Hrst  operation 
of  the  cathodic  protection  system;  or 

(iv)  The  tank  is  assessed  for  corrosion 
holes  by  a  method  that  is  determined  by 
the  implementing  agency  to  prevent 
releases  in  a  manner  that  is  no  less 
protective  of  human  health  and  the 
environment  than  paragraphs  (b)(2)  (i) 
through  (iii)  of  this  section. 

(3)  Internal  lining  combined  with 
cathodic  protection.  A  tank  may  be 
upgraded  by  both  internal  lining  and 
cathodic  protection  if: 

(i)  The  lining  is  installed  in 
accordance  with  the  requirements  of 
§  280.33;  and 

(ii)  The  cathodic  protection  system 
meets  the  requirements  of  §  280.20(a)(2) 
(ii),  (iii),  and  (iv). 

Note:  The  following  codes  and  standards 
may  be  used  to  comply  with  this  section: 

(A)  American  Petroleum  Institute 
Publication  1631,  "Recommended  Practice  for 
the  Interior  Lining  of  Existing  Steel 
Underground  Storage  Tanks": 

(B)  National  Leak  Prevention  Association 
Standard  631,  “Spill  Prevention,  Minimum  10 
Year  Life  Extension  of  Existing  Steel 
Underground  Tanks  by  Lining  Without  the 
Addition  of  Cathodic  Protection”; 

(C)  National  Association  of  Corrosion 
Engineers  Standard  RP-02-85,  “Control  of 
External  Corrosion  on  Metallic  Buried, 
Partially  Buried,  or  Submerged  Liquid  Storage 
Systems";  and 

(D)  American  Petroleum  Institute 
Publication  1632,  “Cathodic  Protection  of 
Underground  Petroleum  Storage  Tanks  and 
Piping  Systems.” 


(c)  Piping  upgrading  requirements. 
Metal  piping  that  routinely  contains 
regulated  substances  and  is  in  contact 
with  the  ground  must  be  cathodically 
protected  in  accordance  with  a  code  of 
practice  developed  by  a  nationally 
recognized  association  or  independent 
testing  laboratory  and  must  meet  the 
requirements  of  §  280.20(b)(2)  (ii),  (iii), 
and  (iv). 

Note:  The  codes  and  standards  listed  in  the 
note  following  §  280.20(b](2]  may  be  used  to 
comply  with  this  requirement. 

(d)  Spill  and  overfill  prevention 
equipment.  To  prevent  spilling  and 
overfilling  associated  with  product 
transfer  to  the  UST  system,  all  existing 
UST  systems  must  comply  with  new 
UST  system  spill  and  overfill  prevention 
equipment  requirements  specified  in 

§  280.20(c). 

§  280.22  Notification  requirements. 

(a)  Any  owner  who  brings  an 
underground  storage  tank  system  into 
use  after  May  8, 1986,  must  within  30 
days  of  bringing  such  tank  into  use, 
submit,  in  the  form  prescribed  in 
Appendix  I  of  this  part  a  notice  of 
existence  of  such  tank  system  to  the 
state  or  local  agency  or  department 
designated  in  Appendix  II  of  this  part  to 
receive  such  notice. 

Note:  Owners  and  operators  of  UST 
systems  that  were  in  the  ground  on  or  after 
May  8, 1986,  unless  taken  out  of  operation  on 
or  before  January  1, 1974,  were  required  to 
notify  the  designated  state  or  local  agency  in 
accordance  with  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  Pub.  L  98-616, 
on  a  form  published  by  EPA  on  November  8, 
1985  (50  FR  46602)  unless  notice  was  given 
pursuant  to  section  103(c)  of  CERCLA. 
Owners  and  operators  who  have  not 
complied  with  the  notification  requirements 
may  use  portions  I  through  VI  of  the 
notification  form  contained  in  Appendix  I  of 
this  part. 

(b)  In  states  where  state  law, 
regulations,  or  procedures  require 
owners  to  use  forms  that  differ  from 
those  set  forth  in  Appendix  I  of  this  part 
to  fulfill  the  requirements  of  this  section, 
the  state  forms  may  be  submitted  in  lieu 
of  the  forms  set  forth  in  Appendix  I  of 
this  part.  If  a  state  requires  that  its  form 
be  used  in  lieu  of  the  form  presented  in 
this  regulation,  such  form  must  meet  the 
requirements  of  section  9002. 

(c)  Owners  required  to  submit  notices 
under  paragraph  (a)  of  this  section  must 
provide  notices  to  the  appropriate 
agencies  or  departments  identified  in 
Appendix  II  of  this  part  for  each  tank 
they  own.  Owners  may  provide  notice 
for  several  tanks  using  one  notification 
form,  but  owners  who  own  tanks 
located  at  more  than  one  place  of 
operation  must  file  a  separate 


notification  form  for  each  separate  place 
of  operation. 

(d)  Notices  required  to  be  submitted 
under  paragraph  (a)  of  this  section  must 
provide  all  of  the  iiiformation  in  sections 
I  through  VI  of  the  prescribed  form  (or 
appropriate  state  form)  for  each  tank  for 
which  notice  must  be  given.  Notices  for 
tanks  installed  after  December  22, 1988 
must  also  provide  all  of  the  information 
in  section  VII  of  the  prescribed  form  (or 
appropriate  state  form)  for  each  tank  for 
which  notice  must  be  given. 

(e)  All  owners  and  operators  of  new 
UST  systems  must  certify  in  the 
notification  form  compliance  with  the 
following  requirements: 

(1)  Installation  of  tanks  and  piping 
imder  §  280.20(e): 

(2)  Cathodic  protection  of  steel  tanks 
and  piping  under  §  280.20  (a)  and  (b); 

(3)  Financial  responsibility  under 
Subpart  H  of  this  part;  and 

(4)  Release  detection  under  §§  280.41 
and  280.42. 

(f)  All  owners  and  operators  of  new 
UST  systems  must  ensure  that  the 
installer  certifies  in  the  notification  form 
that  the  methods  used  to  install  the 
tanks  and  piping  complies  with  the 
requirements  in  §  280.20(d). 

(g)  Beginning  October  24, 1988,  any 
person  who  sells  a  tank  intended  to  be 
used  as  an  underground  storage  tank 
must  notify  the  purchaser  of  such  tank 
of  the  owner’s  notification  obligations 
under  paragraph  (a)  of  this  section.  Hie 
form  provided  in  Appendix  III  of  this 
part  may  be  used  to  comply  with  this 
requirement. 

Subpart  C— General  Operating 
Requirements 

§  280.30  Spill  and  overfiH  controL 

(a)  Owners  and  operators  must  ensure 
that  releases  due  to  spilling  or 
overfilling  do  not  occur.  The  owner  and 
operator  must  ensure  that  the  volume 
available  in  the  tank  is  greater  than  the 
volume  of  product  to  be  transferred  to 
the  tank  before  the  transfer  is  made  and 
that  the  transfer  operation  is  monitored 
constantly  to  prevent  overfilling  and 
spilling. 

Note:  The  transfer  procedures  described  in 
National  Fire  Protection  Association 
Publication  385  may  be  used  to  comply  with 
paragraph  (a)  of  this  section.  Further 
guidance  on  spill  and  overfill  prevention 
appears  in  American  Petroleum  Institute 
Publication  1621,  “Recommended  Practice  for 
Bulk  Liquid  Stock  Control  at  Retail  Outlets,” 
and  National  Fire  Protection  Association 
Standard  30,  “Flammable  and  Combustible 
Liquids  Code.” 

(b)  The  owner  and  operator  must 
report  investigate,  and  clean  up  any 
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spills  and  overfills  in  accordance  with 
§  280.53. 

§  280.31  Operation  and  maintenance  of 
corrosion  protection. 

All  owners  and  operators  of  steel  UST 
systems  with  corrosion  protection  must 
comply  with  the  following  requirements 
to  ensure  that  releases  due  to  corrosion 
are  prevented  for  as  long  as  the  UST 
system  is  used  to  store  regulated 
substances: 

(a)  All  corrosion  protection  systems 
must  be  operated  and  maintained  to 
continuously  provide  corrosion 
protection  to  the  metal  components  of 
that  portion  of  the  tank  and  piping  that 
routinely  contain  regulated  substances 
and  are  in  contact  with  the  ground. 

(b)  All  UST  systems  equipped  with 
cathodic  protection  systems  must  be 
inspected  for  proper  operation  by  a 
qualified  cathodic  protection  tester  in 
accordance  with  the  following 
requirements: 

(1)  Frequency.  All  cathodic  protection 
systems  must  be  tested  within  6  months 
of  installation  and  at  least  every  3  years 
thereafter  or  according  to  another 
reasonable  time  frame  established  by 
the  implementing  agency;  and 

(2)  Inspection  criteria.  The  criteria 
that  are  used  to  determine  that  cathodic 
protection  is  adequate  as  required  by 
this  section  must  be  in  accordance  with 
a  code  of  practice  developed  by  a 
nationally  recognized  association. 

Note:  National  Association  of  Corrosion 
Engineers  Standard  RP-02-85,  “Control  of 
External  Corrosion  on  Metallic  Buried, 
Partially  Biuied,  or  Submerged  Liquid  Storage 
Systems,”  may  be  used  to  comply  with 
paragraph  (b)(2)  of  this  section. 

(c)  UST  systems  with  impressed 
current  cathodic  protection  systems 
must  also  be  inspected  every  60  days  to 
ensure  the  equipment  is  running 
properly. 

(d)  For  UST  systems  using  cathodic 
protection,  records  of  the  operation  of 
the  cathodic  protection  must  be 
maintained  (in  accordance  with 

§  280.34)  to  demonstrate  compliance 
with  the  performance  standards  in  this 
section.  These  records  must  provide  the 
following: 

(1)  The  results  of  the  last  three 
inspections  required  in  paragraph  (c)  of 
this  section;  and 

(2)  The  results  of  testing  fr^m  the  last 
two  inspections  required  in  paragraph 

(b)  of  this  section. 

§  280.32  Compatibility. 

Owners  and  operators  must  use  an 
UST  system  made  of  or  lined  with 
materials  that  are  compatible  with  the 
substance  stored  in  the  UST  system. 


Note:  Owners  and  operators  storing 
alcohol  blends  may  use  the  following  codes 
to  comply  with  the  requirements  of  this 
section: 

(a)  American  Petroleum  Institute 
Publication  1626,  “Storing  and  Handling 
Ethanol  and  Gasoline-Ethanol  Blends  at 
Distribution  Terminals  and  Service  Stations": 
and 

(b)  American  Petroleum  Institute 
Publication  1627,  “Storage  and  Handling  of 
Gasoline-Methanol/Cosolvent  Blends  at 
Distribution  Terminals  and  Service  Stations." 

§  280.33  Repairs  allowed. 

Owners  and  operators  of  UST  systems 
must  ensure  that  repairs  will  prevent 
releases  due  to  structural  failure  or 
corrosion  as  long  as  the  UST  system  is 
used  to  store  related  substances.  The 
repairs  must  meet  the  following 
requirements: 

(a)  Repairs  to  UST  systems  must  be 
properly  conducted  in  accordance  with 
a  code  of  practice  developed  by  a 
nationally  recognized  association  or  an 
independent  testing  laboratory. 

Note:  The  following  codes  and  standards 
may  be  used  to  comply  with  paragraph  (a)  of 
this  section:  National  Fire  Protection 
Association  Standard  30,  “Flammable  and 
Combustible  Liquids  Code":  American 
Petroleum  Institute  Publication  2200, 
“Repairing  Crude  Oil  Liquihed  Petroleum 
Gas,  and  Product  Pipelines":  American 
Petroleum  Institute  Publication  1631, 
“Recommended  Practice  for  the  Interior 
Lining  of  Existing  Steel  Underground  Storage 
Tanks":  and  National  Leak  Prevention 
Association  Standard  631,  “Spill  Prevention, 
Minimum  10  Year  Life  Extension  of  Existing 
Steel  Underground  Tanks  by  Lining  Without 
the  Addition  of  Cathodic  Protection." 

(b)  Repairs  to  fiberglass-reinforced 
plastic  tanks  may  be  made  by  the 
manufacturer's  authorized 
representatives  or  in  accordance  with  a 
code  of  practice  developed  by  a 
nationally  recognized  association  or  an 
independent  testing  laboratory. 

(c)  Metal  pipe  sections  and  fittings 
that  have  released  product  as  a  result  of 
corrosion  or  other  damage  must  be 
replaced.  Fiberglass  pipes  and  fittings 
may  be  repaired  in  accordance  with  the 
manufacturer's  specifications. 

(d)  Repaired  tanks  and  piping  must  be 
tightness  tested  in  accordance  with 

S  280.43(c)  and  S  280.44(b)  within  30 
days  following  the  date  of  the 
completion  of  the  repair  except  as 
provided  in  paragraphs  (d)  (1)  through 

(3),  of  this  section: 

(1)  The  repaired  tank  is  internally 
inspected  in  accordance  with  a  code  of 
practice  developed  by  a  nationally 
recognized  association  or  an 
independent  testing  laboratory;  or 

(2)  The  repaired  portion  of  the  UST 
system  is  monitored  monthly  for 


releases  in  accordance  with  a  method 
specified  in  §  280.43  (d)  through  (h);  or 

(3)  Another  test  method  is  used  that  is 
determined  by  the  implementing  agency 
to  be  no  less  protective  of  human  health 
and  the  environment  than  those  listed 
above. 

(e)  Within  6  months  following  the 
repair  of  any  cathodically  protected 
UST  system,  the  cathodic  protection 
system  must  be  tested  in  accordance 
with  §  280.31  (b)  and  (c)  to  ensure  that  it 
is  operating  properly. 

(f)  UST  system  owners  and  operators 
must  maintain  records  of  each  repair  for 
the  remaining  operating  life  of  the  UST 
system  that  demonstrate  compliance 
with  the  requirements  of  this  section. 

§  280.34  Reporting  and  recordkeeping. 

Owners  and  operators  of  UST  systems 
must  cooperate  fully  with  inspections, 
monitoring  and  testing  conducted  by  the 
implementing  agency,  as  well  as 
requests  for  document  submission, 
testing,  and  monitoring  by  the  owner  or 
operator  pursuant  to  section  9005  of 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act,  as  amended. 

(a)  Reporting.  Owners  and  operators 
must  submit  the  following  information  to 
the  implementing  agency: 

(1)  Notification  for  all  UST  systems 

(§  2M.22),  which  includes  certification  of 
installation  for  new  UST  systems 
(S  280.20(e)), 

(2)  Reports  of  all  releases  including 
suspected  releases  (§  280.50),  spills  and 
overfills  (§  280.53],  and  confirmed 
releases  ($  280.61); 

(3)  Corrective  actions  planned  or 
taken  including  initial  abatement 
measures  (§  280.62),  initial  site 
characterization  (S  280.63),  free  product 
removal  (§  280.64),  investigation  of  soil 
and  ground-water  cleanup  (§  280.65), 
and  corrective  action  plan  (§  280.66); 
and 

(4)  A  notification  before  permanent 
closure  or  change-in-service  (§  280.71). 

(b)  Recordkeeping.  Owners  and 
operators  must  maintain  the  following 
information: 

(1)  A  corrosion  expert's  analysis  of 
site  corrosion  potential  if  corrosion 
protection  equipment  is  not  used 

(§  280.20(a)(4);  §  280.20(b)(3)]. 

(2)  Documentation  of  operation  of 
corrosion  protection  equipment 

(§  280.31); 

(3)  Documentation  of  UST  system 
repairs  (S  280.33(f)]; 

(4)  Recent  compliance  with  release 
detection  requirements  (§  280.45);  and 

(5)  Results  of  the  site  investigation 
conducted  at  permanent  closure 

(§  280.74). 
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(c)  Availability  and  Maintenance  af 
Recards.  Owners  and  operators  must 
keep  the  records  required  either: 

(1)  At  the  UST  site  and  immediately 
available  for  inspection  by  the 
implementing  agency;  or 

(2)  At  a  readily  available  alternative 
site  and  be  provided  for  inspection  to 
the  implementing  agency  upon  request. 

(3)  In  the  case  of  permanent  closure 
records  required  under  §  280.74,  owners 
and  operators  are  also  provided  with  the 
additional  alternative  of  mailing  closure 
records  to  the  implementing  agency  if 
they  cannot  be  kept  at  the  site  or  an 
alternative  site  as  indicated  above. 

Note:  The  recordkeeping  and  reporting 
requirements  in  this  section  have  been 
approved  by  the  Office  of  Management  and 
Budget  and  have  been  assigned  OMB  Control 
No.  2050-0068. 

Sjubpart  D— Release  Detection 

§  280.40  General  requirements  for  all  UST 
systems. 

(a)  Owners  and  operators  of  new  and 
existing  UST  systems  must  provide  a 
method,  or  combination  of  methods,  of 
release  detection  that: 

(1)  Can  detect  a  release  from  any 
portion  of  the  tank  and  the  connected 
underground  piping  that  routinely 
contains  product; 

(2)  Is  installed,  calibrated,  operated, 
and  maintained  in  accordance  with  the 
manufacturer’s  instructions,  including 
routine  maintenance  and  service  checks 
for  operability  or  running  condition;  and 

(3)  Meets  the  performance 
requirements  in  §  280.43  or  280.44,  with 
any  performance  claims  and  their 
manner  of  determination  described  in 
writing  by  the  equipment  manufacturer 
or  installer.  In  addition,  methods  used 
after  December  22, 1990  except  for 
methods  permanently  installed  prior  to 
that  date,  must  be  capable  of  detecting 
the  leak  rate  or  quantity  specihed  for 
that  method  in  §  280.43  (bj,  (c),  and  (d) 
or  280.44  (a)  and  (b)  with  a  probability 
of  detection  of  0.95  and  a  probability  of 
false  alarm  of  0.05. 

(b)  When  a  release  detection  method 
operated  in  accordance  with  the 
performance  standards  in  §  280.43  and 
§  280.44  indicates  a  release  may  have 
occurred,  owners  and  operators  must 
notify  the  implementing  agency  in 
accordance  with  Subpart  E. 

(c)  Owners  and  operators  of  all  UST 
systems  must  comply  with  the  release 
detection  requirements  of  this  subpart 
by  December  22  of  the  year  listed  in  the 
following  table: 


Schedule  for  Phase-in  of  Release 
Detection 


Year 

Year  when  release  detection  is  required 

system 

(by  December  22  of  the  year  indicated) 

installed 

1989 

1990 

1991 

1992 

1993 

Before 

RD 

P 

1965 

or 

date 

urv 

known. 

1965-69.. 

P/RD 

1970-74.. 

P 

RD 

1975-79.. 

P 

RD 

1980-88 .. 

P 

RD 

New  tanks  (after  December  22)  immediately  upon 
installation. 


P=Must  begin  release  detection  for  all  pressur¬ 
ized  piping  in  accordance  with  §  280.41(b)(1)  and 
§  280.42(b)(4). 

RO=Must  begin  release  detection  for  tanks  and 
suction  piping  in  accordance  with  §  280.41(a), 
§  280.41(b)(2),  and  §  280.42. 

(d)  Any  existing  UST  system  that 
cannot  apply  a  method  of  release 
detection  that  complies  with  the 
requirements  of  this  subpart  must 
complete  the  closure  procedures  in 
Subpart  G  by  the  date  on  which  release 
detection  is  required  for  that  UST 
system  under  paragraph  (c)  of  this 
section, 

§  280.41  Requirements  for  petroleum  UST 
systems. 

Owners  and  operators  of  petroleum 
UST  systems  must  provide  release 
detection  for  tanks  and  piping  as 
follows: 

(a)  Tanks.  Tanks  must  be  monitored 
at  least  every  30  days  for  releases  using 
one  of  the  methods  listed  in  §  280.43  (d) 
through  (h)  except  that: 

(1)  UST  systems  that  meet  the 
performance  standards  in  §  280.20  or 
§  280.21,  and  the  monthly  inventory 
control  requirements  in  §  280.43  (a)  or 
(b),  may  use  tank  tightness  testing 
(conducted  in  accordance  with 

§  280.43(c))  at  least  every  5  years  until 
December  22. 1998,  or  until  10  years 
after  the  tank  is  installed  or  upgraded 
under  §  280.21(b),  whichever  is  later; 

(2)  UST  systems  that  do  not  meet  the 
performance  standards  in  §  280.20  or 

§  280.21  may  use  monthly  inventory 
controls  (conducted  in  accordance  with 
§  280.43(a)  or  (b))  and  annual  tank 
tightness  testing  (conducted  in 
accordance  with  §  280.43(c))  imtil 
December  22, 1998  when  the  tank  must 
be  upgraded  under  §  280.21  or 
permanently  closed  under  §  280.71;  and 

(3)  Tanks  with  capacity  of  550  gallons 
or  less  may  use  weekly  tank  gauging 
(conducted  in  accordance  with 

§  280.43(b)). 

(b)  Piping.  Underground  piping  that 
routinely  contains  regulated  substances 


must  be  monitored  for  releases  in  a 
manner  that  meets  one  of  the  following 
requirements: 

(1)  Pressurized  piping.  Underground 
piping  that  conveys  regulated 
substances  under  pressure  must: 

(1)  Be  equipped  with  an  automatic  line 
leak  detector  conducted  in  accordance 
with  §  280.44(a);  and 

(ii)  Have  an  annual  line  tightness  test 
conducted  in  accordance  with 
§  280.44(b)  or  have  monthly  monitoring 
conducted  in  accordance  with 
§  280.44(c). 

(2)  Suction  piping.  Underground 
piping  that  conveys  regulated 
substances  under  suction  must  either 
have  a  line  tightness  test  conducted  at 
least  every  3  years  and  in  accordance 
with  $  280.44(b),  or  use  a  monthly 
monitoring  method  conduct  in 
accordance  with  §  280.44(c).  No  release 
detection  is  required  for  suction  piping 
that  is  designed  and  constructed  to  meet 
the  following  standards: 

(i)  The  below-grade  piping  operates  at 
less  than  atmospheric  pressure; 

(ii)  The  below-grade  piping  is  sloped 
so  that  the  contents  of  the  pipe  will 
drain  back  into  the  storage  tank  if  the 
suction  is  released; 

(iii)  Only  one  check  valve  is  included 
in  each  suction  line; 

(iv)  The  check  valve  is  located 
directly  below  and  as  close  as  practical 
to  the  suction  pump;  and 

(v)  A  method  is  provided  that  allows 
compliance  with  paragraphs  (b)(2)  (ii)- 
(iv)  of  this  section  to  be  readily 
determined. 

§  280.42  Requirements  for  hazardous 
substance  UST  systems. 

Owners  and  operators  of  hazardous 
substance  UST  systems  must  provide 
release  detection  that  meets  the 
following  requirements: 

(a)  Release  detection  at  existing  UST 
systems  must  meet  the  requirements  for 
petroleum  UST  systems  in  §  280.41.  By 
December  22, 1998,  all  existing 
hazardous  substance  UST  systems  must 
meet  the  release  detection  requirements 
for  new  systems  in  paragraph  (b)  of  this 
section. 

(b)  Release  detection  at  new 
hazardous  substance  UST  systems  must 
meet  the  following  requirements: 

(1)  Secondary  containment  systems 
must  be  designed,  constructed  and 
installed  to: 

(i)  Contain  regulated  substances 
released  from  the  tank  system  until  they 
are  detected  and  removed: 

(ii)  Prevent  the  release  of  regulated 
substances  to  the  environment  at  any 
time  during  the  operational  life  of  the 
UST  system:  and 
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(iii)  Be  diecked  for  evidence  of  a 
release  at  least  every  30  days. 

Note. — ^The  provisions  of  40  CFR  265.193, 
Containment  and  Detection  of  Releases,  may 
be  used  to  comply  with  these  requirements. 

(2)  Double-walled  tanks  must  be 
designed,  constructed,  and  installed  to: 

(i)  Contain  a  release  from  any  portion 
of  the  iimer  tank  within  the  outer  wall; 
and 

(ii)  Detect  the  failure  of  the  iimer  wall. 

(3)  External  liners  (including  vaults) 
must  be  designed,  constructed,  and 
installed  to: 

(i)  Contain  100  percent  of  the  capacity 
of  the  largest  tank  within  its  boundary; 

(ii)  Prevent  the  interference  of 
precipitation  or  ground-water  intrusion 
with  the  ability  to  contain  or  detect  a 
release  of  regulated  substances;  and 

(iii)  Surrov^  the  tank  completely  (i.e., 
it  is  capable  of  preventing  lateral  as  well 
as  vertical  migration  of  regulated 
substances). 

(4)  Underground  piping  must  be 
equipped  with  secondary  containment 
that  satisfies  die  requirements  of 
paragraph  (bHl)  of  diis  section  (e.g., 
tren^  line^  jacketing  of  double-walled 
pipe).  In  addition,  undergroimd  piping 
that  conveys  regulated  substances  under 
pressure  must  equipped  with  ah 
automatic  line  leak  detector  in 
accordance  with  |  280.44(a). 

(5)  Other  methods  of  release  detection 
may  be  used  if  owners  and  operators: 

(i)  Demonstrate  to  the  implementing 
agency  that  an  alternate  method  can 
detect  a  release  of  the  stored  substance 
as  efrectively  as  any  of  the  methods 
allowed  in  §S  280.43(b)  through  (h)  can 
detect  a  release  ol  petroleum; 

(ii)  Provide  information  to  the 
implementing  agency  on  effective 
corrective  action  teleologies,  health 
risks,  and  chemical  and  physical 
properties  of  the  stored  substance,  and 
the  characteristics  of  the  UST  site;  and, 

(iii)  Obtain  approval  from  the 
implementing  agency  to  use  the 
alternate  release  detection  method 
before  the  installation  and  operation  of 
the  new  UST  system. 

§  280.43  Methods  of  release  detection  for 
tanks. 

Each  mediod  of  release  detection  for 
tanks  used  to  meet  the  requirements  of 
§  280.41  must  be  conducted  in 
accordance  widi  the  following: 

(a)  Inventory  control.  Product 
inventory  control  (or  another  test  of 
equivalent  performance)  must  be 
conducted  monthly  to  detect  a  release  of 
at  least  1.0  percent  of  flow-throu^  phis 
130  gallons  on  a  monthly  basis  in  the 
following  manner 
(1)  Inventory  volume  measurements 
for  regulated  substance  inputs. 


withdrawals,  and  the  amount  still 
remaining  in  the  tank  are  recorded  each 
operating  day; 

(2)  The  equipment  used  is  capable  of 
measuring  the  level  of  product  over  the 
full  range  of  the  tank’s  height  to  the 
nearest  one-eighth  of  an  inch; 

(3)  The  regulated  substance  inputs  are 
reconciled  with  delivery  receipts  by 
measurement  of  the  tank  inventory 
volume  before  and  after  delivery; 

(4)  Deliveries  are  made  through  a  drop 
tube  that  extends  to  within  one  foot  of 
the  tank  bottom; 

(5)  Product  dispensing  is  metered  and 
recoded  within  the  locd  standards  for 
meter  calibration  or  an  accuracy  of  6 
cubic  inches  for  every  5  gallons  of 
product  withdrawn;  and 

(6)  The  measurement  of  any  water 
level  in  the  bottom  of  the  tank  is  made 
to  the  nearest  one-eighth  of  an  inch  at 
least  once  a  month. 

Note:  Practices  described  in  the  American 
Petroleum  Institute  Publication  1621, 
“Recommended  Practice  for  Bulk  Liquid 
Stock  Control  at  Retail  Outlets,”  may  be 
used,  where  applicable,  as  guidance  in 
meeting  the  requirements  of  this  paragraph. 

(b)  Manual  tank  gauging.  Manual  tank 
gauging  must  meet  the  following 
requirements: 

(1)  Tank  liquid  level  measurements 
are  taken  at  the  beginning  and  ending  of 
a  period  of  at  least  36  hours  during 
which  no  liquid  is  added  to  or  removed 
from  the  tank; 

(2)  Level  measurements  are  based  on 
an  average  of  two  consecutive  stidc 
readings  at  both  the  beginning  and 
ending  of  the  period; 

(3)  The  equipment  used  is  capable  of 
measuring  the  level  of  product  over  the 
full  range  the  tank’s  height  to  the 
nearest  one-eighth  of  an  inch; 

(4)  A  leak  is  suspected  and  subject  to 
the  requirements  of  Subpart  E  if  the 
variation  between  beginning  and  ending 
measurements  exceed  the  weekly  or 
monthly  standards  in  the  following 
table: 


Nominal 

tank 

capadly 

r  '  •  ' 

Weekly  standard 
(orte  iMt) 

Monthly  standard 
(average  of  four 

tests) 

550 

lOgaSons. 

5  gallons. 

gallons 
or  less. 

551-1,000 

gallons. 

1,001- 

2,000 

gallons. 

13  gallons . . 

7  gallons. 

13  gallons. 

(5)  Ody  tanks  of  550  gallons  or  less 
nominal  capacity  may  use  this  as  the 
sole  method  of  release  detection.  Tanks 
of  551  to  2,000  gallons  may  use  the 
method  in  place  of  manual  inventory 


control  in  §  280.43(a).  Tanks  of  greater 
than  2,000  gallons  nominal  capacity  may 
not  use  this  method  to  meet  the 
requirements  of  this  subpart. 

(c)  Tank  tightness  testing.  Tank 
tightness  testing  (or  another  test  of 
equivalent  performance)  must  be 
capable  of  detecting  a  0.1  gallon  per 
hour  leak  rate  from  any  portion  of  the 
tank  that  routinely  contains  product 
while  accounting  for  the  effects  of 
thermal  expansion  or  contraction  of  the 
product,  vapor  pockets,  tank 
deformation,  evaporation  or 
condensation,  and  the  location  of  the 
water  table. 

(d)  Automatic  tank  gauging. 

Equipment  for  autcnnatic  tank  gauging 
that  tests  fca*  the  loss  of  product  and 
conducts  inventory  control  must  meet 
the  following  requirements: 

(1)  The  automatic  product  level 
monitor  test  can  detect  a  0.2  gallon  per 
hour  leak  rate  from  any  portion  of  the 
tank  that  routinely  contains  product; 
and 

(2)  Inventory  control  (or  another  test 
of  equivalent  performance)  is  conducted 
in  accordance  with  the  requirements  of 
§  280.43(a). 

(e)  Vapor  monitoring.  Testing  or 
monitoring  for  vapors  within  the  soil  gas 
of  the  excavation  zone  must  meet  the 
followii^  requirements; 

(1)  The  materials  used  as  backfill  are 
sufficiently  porous  (e.g.,  gravel,  sand, 
crushed  rock)  to  readUy  allow  diffusion 
of  vapors  from  releases  into  the 
excavation  area; 

(2)  The  stored  regulated  substance,  or 
a  tracer  compound  placed  in  the  tank 
system,  is  sufficiently  volatile  (e.g., 
gasoline)  to  result  in  a  vapor  level  that  is 
detectable  by  the  monitoring  devices 
located  in  the  excavation  zone  in  the 
event  of  a  release  from  the  tank; 

(3)  Hie  measurement  of  vapors  by  the 
monitoring  device  is  not  rendered 
inoperative  by  the  ground  water, 
rainfall,  or  soil  moisture  or  other  known 
interferences  so  that  a  release  could  go 
undetected  for  more  than  30  days; 

(4)  The  level  of  background 
contamination  in  the  excavation  zone 
will  not  interfere  with  the  method  used 
to  detect  releases  from  the  tank; 

(5)  The  vapor  monitors  are  designed 
and  operated  to  detect  any  significant 
increase  in  concentration  above 
background  of  the  regulated  substance 
stored  in  the  tank  system,  a  component 
or  components  of  that  substance,  or  a 
tracer  compound  placed  in  the  tank 
system; 

(6)  In  the  UST  excavation  zone,  the 
site  is  assessed  to  ensure  compliance 
with  die  requirements  in  paragraphs  (e) 
(1)  through  (4)  of  this  section  and  to 
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establish  the  number  and  positioning  of 
monitoring  wells  that  will  detect 
releases  within  the  excavation  zone 
from  any  portion  of  the  tank  that 
routinely  contains  product;  and 

(7)  Monitoring  wells  are  clearly 
marked  and  secured  to  avoid 
unauthorized  access  and  tampering. 

(f)  Ground-water  monitoring.  Testing 
or  monitoring  for  liquids  on  the  ground 
water  must  meet  the  following 
requirements: 

(1)  The  regulated  substance  stored  is 
immiscible  in  water  and  has  a  specihc 
gravity  of  less  than  one; 

(2)  Ground  water  is  never  more  than 
20  feet  from  the  ground  surface  and  the 
hydraulic  conductivity  of  the  soil(s) 
between  the  UST  system  and  the 
monitoring  wells  or  devices  is  not  less 
than  0.01  cm/sec  (e.g.,  the  soil  should 
consist  of  gravels,  coarse  to  medium 
sands,  coarse  silts  or  other  permeable 
materials); 

(3)  The  slotted  portion  of  the 
monitoring  well  casing  must  be  designed 
to  prevent  migration  of  natural  soils  or 
filter  pack  into  the  well  and  to  allow 
entry  of  regulated  substance  on  the 
water  table  into  the  well  under  both 
high  and  low  ground-water  conditions; 

(4)  Monitoring  wells  shall  be  sealed 
from  the  ground  surface  to  the  top  of  the 
filter  pack; 

(5)  Monitoring  wells  or  devices 
intercept  the  excavation  zone  or  are  as 
close  to  it  as  is  technically  feasible; 

(6)  The  continuous  monitoring  devices 
or  manual  methods  used  can  detect  the 
presence  of  at  least  one-eighth  of  an 
inch  of  free  product  on  top  of  the  ground 
water  in  the  monitoring  wells; 

(7)  Within  and  immediately  below  the 
UST  system  excavation  zone,  the  site  is 
assessed  to  ensure  compliance  with  the 
requirements  in  paragraphs  (f)  (1) 
through  (5)  of  this  section  and  to 
establish  the  number  and  positioning  of 
monitoring  wells  or  devices  that  will 
detect  releases  from  any  portion  of  the 
tank  that  routinely  contains  product; 
and 

(8)  Monitoring  wells  are  clearly 
marked  and  secured  to  avoid 
unauthorized  access  and  tampering. 

(g)  Interstitial  monitoring.  Interstitial 
monitoring  between  the  UST  system  and 
a  secondary  barrier  immediately  around 
or  beneath  it  may  be  used,  but  only  if 
the  system  is  designed,  constructed  and 
installed  to  detect  a  leak  from  any 
portion  of  the  tank  that  routinely 
contains  product  and  also  meets  one  of 
the  following  requirements: 

(1)  For  double-walled  UST  systems, 
the  sampling  or  testing  method  can 
detect  a  release  through  the  inner  wall 
in  any  portion  of  the  tank  that  routinely 
contains  product; 


Note:  The  provisions  outlined  in  the  Steel 
Tank  Institute’s  "Standard  for  Dual  Wall 
Underground  Storage  Tanks”  may  be  used  as 
guidance  for  aspects  of  the  design  and 
construction  of  underground  steel  double- 
walled  tanks. 

(2)  For  UST  systems  with  a  secondary 
barrier  within  the  excavation  zone,  the 
sampling  or  testing  method  used  can 
detect  a  release  between  the  UST 
system  and  the  secondary  barrier, 

(i)  The  secondary  barrier  around  or 
beneath  the  UST  system  consists  of 
artificially  constructed  material  that  is 
sufficiently  thick  and  impermeable  (at 
least  10~*  cm/sec  for  the  regulated 
substance  stored)  to  direct  a  release  to 
the  monitoring  point  and  permit  its 
detection: 

(ii)  The  barrier  is  compatible  with  the 
regulated  substance  stored  so  that  a 
release  from  the  UST  system  will  not 
cause  a  deterioration  of  the  barrier 
allowing  a  release  to  pass  through 
undetected; 

(iii)  For  cathodically  protected  tanks, 
the  secondary  barrier  must  be  installed 
so  that  it  does  not  interfere  with  the 
proper  operation  of  the  cathodic 
protection  system; 

(iv)  The  groimd  water,  soil  moisture, 
or  rainfall  will  not  render  the  testing  or 
sampling  method  used  inoperative  so 
that  a  release  could  go  undetected  for 
more  than  30  days; 

(v)  The  site  is  assessed  to  ensure  that 
the  secondary  barrier  is  always  above 
the  ground  water  and  not  in  a  25-year 
flood  plain,  imless  the  barrier  and 
monitoring  designs  are  for  use  under 
such  conditions;  and, 

(vi)  Monitoring  wells  are  clearly 
marked  and  secured  to  avoid 
unauthorized  access  and  tampering. 

(3)  For  tanks  with  an  internally  fitted 
liner,  an  automated  device  can  detect  a 
release  between  the  inner  wall  of  the 
tank  and  the  liner,  and  the  liner  is 
compatible  with  the  substance  stored. 

(h)  Other  methods.  Any  other  type  of 
release  detection  method,  or 
combination  of  methods,  can  be  used  if: 

(1)  It  can  detect  a  0.2  gallon  per  hour 
leak  rate  or  a  release  of  150  gallons 
within  a  month  with  a  probability  of 
detection  of  0.95  and  a  probability  of 
false  alarm  of  0.05;  or 

(2)  The  implementing  agency  may 
approve  another  method  if  the  owner 
and  operator  can  demonstrate  that  the 
method  can  detect  a  release  as 
effectively  as  any  of  the  methods 
allowed  in  paragraphs  (c)  through  (h)  of 
this  section.  In  comparing  methods,  ^e 
implementing  agency  shall  consider  the 
size  of  release  that  the  method  can 
detect  and  the  frequency  and  reliability 
with  which  it  can  be  detected.  If  the 
method  is  approved,  the  owner  and 


operator  must  comply  with  any 
conditions  imposed  by  the  implementing 
agency  on  its  use  to  ensure  the 
protection  of  human  health  and  the 
environment. 

§  280.44  Methods  of  release  detection  for 
piping. 

Each  method  of  release  detection  for 
piping  used  to  meet  the  requirements  of 
§  280.41  must  be  conducted  in 
accordance  with  the  following: 

(a)  Automatic  line  leak  detectors. 
Methods  which  alert  the  operator  to  the 
presence  of  a  leak  by  restricting  or 
shutting  ofi  the  flow  of  regulated 
substances  through  piping  or  triggering 
an  audible  or  visual  alarm  may  be  used 
only  if  they  detect  leaks  of  3  gallons  per 
hour  at  10  pounds  per  square  inch  line 
pressure  within  1  hour.  An  annual  test  of 
the  operation  of  the  leak  detector  must 
be  conducted  in  accordance  with  the 
manufacturer’s  requirements. 

(b)  Line  tightness  testing.  A  periodic 
test  of  piping  may  be  conducted  only  if  it 
can  detect  a  0.1  gallon  per  hour  leak  rate 
at  one  and  one-half  times  the  operating 
pressure. 

(c)  Applicable  tank  methods.  Any  of 
the  methods  in  S  280.43  (e)  through  (h) 
may  be  used  if  they  are  designed  to 
detect  a  release  from  any  portion  of  the 
underground  piping  that  routinely 
contains  regulated  substances. 

§  280.45  Release  detection  recordkeeping. 

All  UST  system  owners  and  operators 
must  maintain  records  in  accordance 
with  S  280.34  demonstrating  compliance 
with  all  applicable  requirements  of  this 
Subpart.  'These  records  must  include  the 
following: 

(a)  All  written  performance  claims 
pertaining  to  any  release  detection 
system  used,  and  the  manner  in  which 
these  claims  have  been  justified  or 
tested  by  the  equipment  manufacturer  or 
installer,  must  be  maintained  for  5 
years,  or  for  another  reasonable  period 
of  time  determined  by  the  implementing 
agency,  fi'om  the  date  of  installation; 

(b)  The  results  of  any  sampling, 
testing,  or  monitoring  must  be 
maintained  for  at  least  1  year,  or  for 
another  reasonable  period  of  time 
determined  by  the  implementing  agency, 
except  that  the  results  of  tank  tightness 
testing  conducted  in  accordance  with 

§  280.43(c)  must  be  retained  until  the 
next  test  is  conducted;  and 

(c)  Written  documentation  of  all 
calibration,  maintenance,  and  repair  of 
release  detection  equipment 
permanently  located  on-site  must  be 
maintained  for  at  least  one  year  after 
the  servicing  work  is  completed,  or  for 
another  reasonable  time  period 
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determined  by  the  implementing  agency. 
Any  schedules  of  required  calibration 
and  maintenance  provided  by  the 
release  detection  equipment 
manufacturer  must  be  retained  for  5 
years  from  the  date  of  installation. 

Subpart  E— Release  Reporting, 
Investigation,  and  Confirmation 

§  280.50  Reporting  of  suspected  releases. 

Owners  and  operators  of  UST  systems 
must  report  to  the  implementing  agency 
within  24  hours,  or  another  reasonable 
time  period  specified  by  the 
implementing  agency,  and  follow  the 
procedures  in  §  280.52  for  any  of  the 
following  conditions: 

(a)  The  discovery  by  owners  and 
operators  or  others  of  released  regulated 
substances  at  the  UST  site  or  in  the 
surrounding  area  (such  as  the  presence 
of  free  product  or  vapors  in  soils, 
basements,  sewer  and  utility  lines,  and 
nearby  surface  water). 

(b)  Unusual  operating  conditions 
observed  by  owners  and  operators  (such 
as  the  erratic  behavior  of  product 
dispensing  equipment,  the  sudden  loss 
of  product  from  the  UST  system,  or  an 
unexplained  presence  of  water  in  the 
tank),  unless  system  equipment  is  foimd 
to  be  defective  but  not  lesJung,  and  is 
immediately  repaired  or  replaced;  and, 

(c)  Monitoring  results  from  a  release 
detection  meth^  required  under 

$  280.41  and  §  280.42  that  indicate  a 
release  may  have  occurred  unless: 

(1)  The  monitoring  device  is  fotmd  to 
be  defective,  and  is  immediately 
repaired,  recalibrated  or  replaci^  and 
additional  monitoring  does  not  confirm 
the  initial  result;  or 

(2)  In  the  case  of  inventory  control  a 
second  month  of  data  does  not  confirm 
the  initial  result. 

§  280.51  Investigation  due  to  off-site 
impacts. 

When  required  by  the  implementing 
agency,  owners  and  operators  UST 
systems  must  follow  the  procedures  in 
§  280.52  to  determine  if  the  UST  system 
is  the  source  of  off-site  impacts,  lliese 
impacts  include  the  discovery  of 
related  substances  (such  as  the 
presence  of  free  product  or  vapors  in 
soils,  basements,  sewer  and  utility  lines, 
and  nearby  surface  and  drinking  waters) 
that  has  been  observed  by  the 
implementing  agency  or  brought  to  its 
attention  by  another  party. 

§  280.52  naieaaa  investigation  and 
conOraiation  steps. 

Unless  corrective  action  is  initiated  in 
accordance  with  Subpart  F,  owners  and 
operators  must  inunediately  investigate 
and  confirm  all  suspected  releases  of 
regulated  substances  requiring  reporting 


under  S  280J0  within  7  days,  or  another 
reasonable  time  period  specified  by  the 
implementing  agency,  using  either  the 
following  steps  or  another  procedure 
approved  by  the  implementing  agency: 

(a)  System  test.  Owners  and  operators 
must  conduct  tests  (according  to  the 
requirements  for  tightness  testing  in 

§  28a4^c)  and  §  280.44(b))  fiiat 
determine  whether  a  leak  exists  in  that 
portion  of  the  tank  that  routinely 
contains  product,  or  the  attached 
delivery  piping,  or  both. 

(1)  Oiwners  and  operators  must  r^air, 
replace  or  upgrade  the  UST  system,  and 
begin  corrective  action  in  accordance 
with  Subpart  F  if  the  test  results  for  the 
system,  tank,  or  delivery  piping  indicate 
that  a  leak  exists. 

(2)  Further  investigation  is  not 
required  if  the  test  results  for  the 
system,  tank,  and  delivery  piping  do  not 
indicate  that  a  leak  exists  and  if 
environmental  contamination  is  not  the 
basis  for  suspecting  a  release. 

(3)  Owners  and  operators  must 
conduct  a  site  diedc  as  described  in 
paragraph  (b)  of  this  section  if  the  test 
results  for  the  system,  tank,  and  delivery 
piping  do  not  indicate  that  a  leak  exists 
but  environmental  contamination  is  the 
basis  for  suspecting  a  release. 

(b)  Site  check.  Owners  and  operators 
must  measure  for  the  presence  of  a 
release  where  contamination  is  most 
likely  to  be  present  at  the  UST  site.  In 
selecting  sample  types,  sample 
locations,  and  measurement  methods, 
owners  and  operators  must  consider  the 
nature  of  the  stored  substance,  the  type 
of  initial  alarm  or  cause  for  suspicion, 
the  type  of  backfill,  the  depth  of  ground 
water,  and  other  factors  appropriate  for 
identifying  the  presence  and  source  of 
the  release. 

(1)  If  the  test  results  for  the 
excavation  zone  or  the  UST  site  indicate 
that  a  release  has  occurred,  owners  and 
operators  must  begin  corrective  action 
in  accordance  with  Subpart  F; 

(2)  If  the  test  results  for  the 
excavation  zone  or  the  UST  site  do  not 
indicate  diat  a  release  has  occurred, 
further  investigation  is  not  required. 

§  280.53  Reporting  and  daanup  of  splits 
and  ovarfWs. 

(a)  Owners  and  operators  of  UST 
systems  must  contain  and  immediately 
clean  up  a  spill  or  overfill  and  report  to 
the  implementing  agency  within  24 
hours,  or  another  reasonable  time  period 
specified  by  the  implementing  agency, 
and  begin  corrective  action  in 
accordwce  with  Subpart  F  in  the 
following  cases: 

(1)  Spill  or  overfill  of  petroleum  that 
results  in  a  release  to  the  environment 
that  exceeds  25  gallons  or  another 


reasonable  amount  specified  by  the 
implementing  agency,  or  that  causes  a 
sheen  on  nearby  surface  water;  and 

(2)  Spill  or  overfill  of  a  hazardous 
substance  that  results  in  a  release  to  the 
environment  that  equals  or  exceeds  its 
reportable  quantity  under  CERCLA  (40 
CFR  Part  302). 

(b)  Owners  and  operators  of  UST 
systems  must  contain  and  immediately 
clean  up  a  spill  or  overfill  of  petroleum 
that  is  less  than  25  gallons  or  another 
reasonable  amount  specified  by  the 
implementing  agency,  and  a  spill  or 
overfill  of  a  hazardous  substance  that  is 
less  than  the  reportable  quantity.  If 
cleanup  cannot  be  accomplished  within 
24  hours,  or  another  reasonable  time 
period  established  by  the  implementing 
agency,  owners  and  operators  must 
imme^ately  notify  the  implementing 
agency. 

Note:  Pursuant  to  §§  302.6  and  355.40,  a 
release  of  a  hazardous  substance  equal  to  or 
in  excess  of  its  reportable  quantity  must  also 
be  reported  immediately  (rather  than  within 
24  hours)  to  the  Nation^  Response  Center 
under  sections  102  and  103  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  liability  Act  of  1980  and 
to  appropriate  state  and  local  authorities 
under  Title  lU  of  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986. 

Subpart  F— Release  Response  and 
Corrective  Action  for  UST  Systems 
Containing  Petroleum  or  Hazardous 
Substances 

§280.60  General. 

Owners  and  operators  of  petroleum  or 
hazardous  substance  UST  systems  must, 
in  response  to  a  confirmed  release  from 
the  UST  system,  comply  with  the 
requirements  of  this  subpart  except  for 
USTs  excluded  under  §  280.10(b)  and 
UST  systems  subject  to  RCRA  Subtitle  C 
corrective  action  requirements  under 
section  3004(u)  of  the  Resource 
Conservation  and  Recovery  Act  as 
amended. 

§  280.61  Initial  reaponae. 

Upon  confirmation  of  a  release  in 
accordance  with  §  280.52  or  after  a 
release  from  the  UST  system  is 
identified  in  any  other  manner,  owners 
and  operators  must  perform  the 
following  initial  response  actions  within 
24  hours  of  a  release  or  within  another 
reasonable  period  of  time  determined  by 
the  implementing  agency: 

(a)  Report  the  release  to  the 
implementing  agency  (e.g.,  by  telephone 
or  electronic  mail); 

(b)  Take  immediate  action  to  prevent 
any  further  release  of  the  regulated 
substance  into  the  environment;  and 


Federal  Register  /  Vol.  53,  No.  165  /  Friday,  September  23,  1988  /  Rules  and  Regulations  37205 


(c)  Identify  and  mitigate  Hre, 
explosion,  and  vapor  hazards. 

§  280.62  Initial  abatement  measures  and 
site  check. 

(a)  Unless  directed  to  do  otherwise  by 
the  implementing  agency,  owners  and 
operators  must  perform  the  following 
abatement  measiu^s: 

(1)  Remove  as  much  of  the  regulated 
substance  from  the  UST  system  as  is 
necessary  to  prevent  further  release  to 
the  environment; 

(2)  Visually  inspect  any  aboveground 
releases  or  exposed  belowground 
releases  and  prevent  further  migration 
of  the  released  substance  into 
surrounding  soils  and  ground  water, 

(3)  Continue  to  monitor  and  mitigate 
any  additional  fire  and  safety  hazards 
posed  by  vapors  or  fi'ee  product  that 
have  migrated  from  the  UST  excavation 
zone  and  entered  into  subsurface 
structures  (such  as  sewers  or 
basements); 

(4)  Remedy  hazards  posed  by 
contaminated  soils  that  are  excavated 
or  exposed  as  a  result  of  release 
confirmation,  site  investigation, 
abatement,  or  corrective  action 
activities.  If  these  remedies  include 
treatment  or  disposal  of  soils,  the  owner 
and  operator  must  comply  with 
applicable  State  and  local  requirements; 

(5)  Measure  for  the  presence  of  a 
release  where  contamination  is  most 
likely  to  be  present  at  the  UST  site, 
unless  the  presence  and  source  of  the 
release  have  been  confirmed  in 
accordance  with  the  site  check  required 
by  §  280.52(b)  or  the  closure  site 
assessment  of  §  280.72(a).  In  selecting 
sample  types,  sample  locations,  and 
measurement  methods,  the  owner  and 
operator  must  consider  the  nature  of  the 
stored  substance,  the  type  of  backfill, 
depth  to  ground  water  and  other  factors 
as  appropriate  for  identifying  the 
presence  and  source  of  the  release;  and 

(6)  Investigate  to  determine  the 
possible  presence  of  free  product,  and 
begin  free  product  removal  as  soon  as 
practicable  and  in  accordance  with 

§  280.64. 

(b)  Within  20  days  after  release 
confirmation,  or  within  another 
reasonable  period  of  time  determined  by 
the  implementing  agency,  owners  and 
operators  must  submit  a  report  to  the 
implementing  agency  sununarizing  the 
initial  abatement  steps  taken  under 
paragraph  (a)  of  this  section  and  any 
resulting  information  or  data. 

§  280.63  Initial  site  characterization. 

(a)  Unless  directed  to  do  otherwise  by 
the  implementing  agency,  owners  and 
operators  must  assemble  information 
about  the  site  and  the  nature  of  the 


release,  including  information  gained 
while  confirming  the  release  or 
completing  the  initial  abatement 
measures  in  §  280.60  and  §  280.61.  This 
information  must  include,  but  is  not 
necessarily  limited  to  the  following: 

(1)  Data  on  the  nature  and  estimated 
quantity  of  release; 

(2)  Data  from  available  sources 
and/or  site  investigations  concerning 
the  following  factors:  surrounding 
populations,  water  quality,  use  and 
approximate  locations  of  wells 
potentially  affected  by  the  release, 
subsurface  soil  conditions,  locations  of 
subsurface  sewers,  climatological 
conditions,  and  land  use; 

(3)  Results  of  the  site  check  required 
under  §  280.62(a)(5);  and 

(4)  Results  of  ^e  free  product 
investigations  required  under 

§  280.62(a)(6),  to  be  used  by  owners  and 
operators  to  determine  whether  free 
product  must  be  recovered  under 
§  280.64. 

(b)  Within  45  days  of  release 
confirmation  or  another  reasonable 
period  of  time  determined  by  the 
implementing  agency,  owners  and 
operators  must  submit  the  information 
collected  in  compliance  with  paragraph 
(a)  of  this  section  to  the  implementing 
agency  in  a  manner  that  demonstrates 
its  applicability  and  technical  adequacy, 
or  in  a  format  and  according  to  the 
schedule  required  by  the  implementing 
agency. 

§  280.64  Free  product  removal. 

At  sites  where  investigations  under 
§  280.62(a)(6)  indicate  the  presence  of 
free  product,  owners  and  operators  must 
remove  free  product  to  the  maximum 
extent  practicable  as  determined  by  the 
implementing  agency  while  continuing, 
as  necessary,  any  actions  initiated 
under  §§  280.61  through  280.63,  or 
preparing  for  actions  required  under 
§§  280.65  through  280.66.  In  meeting  the 
requirements  of  this  section,  owners  and 
operators  must: 

(a)  Conduct  fi%e  product  removal  in  a 
manner  that  minimizes  the  spread  of 
contamination  into  previously 
uncontaminated  zones  by  using 
recovery  and  disposal  techniques 
appropriate  to  die  hydrogeologic 
conditions  at  the  site,  and  that  properly 
treats,  discharges  or  disposes  of 
recovery  bjrproducts  in  compliance  with 
applicable  local.  State  and  Federal 
regulations; 

(b)  Use  abatement  of  free  product 
migration  as  a  minimum  objective  for 
the  design  of  the  free  product  removal 
system; 

(c)  Handle  any  flammable  products  in 
a  safe  and  competent  maimer  to  prevent 
fires  or  explosions;  and 


(d)  Unless  directed  to  do  otherwise  by 
the  implementing  agency,  prepare  and 
submit  to  the  implementing  agency, 
within  45  days  after  confiming  a 
release,  a  fi^  product  removal  report 
that  provides  at  least  the  following 
information: 

(1)  The  name  of  the  person(s) 
responsible  for  implementing  the  free 
product  removal  measures; 

(2)  The  estimated  quantity,  type,  and 
thickness  of  free  product  observed  or 
measured  in  wells,  boreholes,  and 
excavations; 

(3)  The  type  of  free  product  recovery 
system  used; 

(4)  Whether  any  discharge  will  take 
place  on-site  or  off-site  during  the 
recovery  operation  and  where  this 
dischai:ge  will  be  located; 

(5)  The  type  of  treatment  applied  to, 
and  the  effluent  quality  expected  from, 
any  discharge; 

(6)  The  steps  that  have  been  or  are 
being  taken  to  obtain  necessary  permits 
for  any  discharge;  and 

(7)  The  disposition  of  the  recovered 
free  product. 

§  280.65  Investigations  for  SON  and 
ground-watsr  cleanup. 

(a)  In  order  to  determine  the  full 
extent  and  location  of  soils 
contaminated  by  the  release  and  the 
presence  and  concentrations  of 
dissolved  product  contamination  in  the 
ground  water,  owners  and  operators 
must  conduct  investigations  of  the 
release,  the  release  site,  and  the 
surrounding  area  possibly  affected  by 
the  release  if  any  of  the  following 
conditions  exist: 

(1)  There  is  evidence  that  ground- 
water  wells  have  been  affected  by  the 
release  (e.g.,  as  foimd  during  release 
confirmation  or  previous  corrective 
action  measures); 

(2)  Free  product  is  found  to  need 
recovery  in  compliance  with  §  280.64; 

(3)  There  is  evidence  that 
contaminated  soils  may  be  in  contact 
with  ground  water  (e.g.,  as  found  during 
conduct  of  the  initi^  response  measures 
or  investigations  required  under 

§  §  280.60  through  280.64);  and 

(4)  The  implementing  agency  requests 
an  investigation,  based  on  the  potential 
effects  of  contaminated  soil  or  ground 
water  on  nearhy  surface  water  and 
ground-water  resources. 

(b)  Owners  and  operators  must  submit 
the  information  collected  under 
paragraph  (a)  of  this  section  as  soon  as 
practicable  or  in  accordance  with  a 
schedule  established  by  the 
implementing  agency. 
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§  280.66  Corrective  action  plan. 

(a)  At  any  point  after  reviewing  the 
information  submitted  in  compliance 
with  §  280.61  through  §  280.63,  the 
implementing  agency  may  require 
owners  and  operators  to  submit 
additional  information  or  to  develop  and 
submit  a  corrective  action  plan  for 
responding  to  contaminated  soils  and 
ground  water.  If  a  plan  is  required, 
owners  and  operators  must  submit  the 
plan  according  to  a  schedule  and  format 
established  by  the  implementing  agency. 
Alternatively,  owners  and  operators 
may,  after  fulfilling  the  requirements  of 
§  280.61  through  §  280.63,  choose  to 
submit  a  corrective  action  plan  for 
responding  to  contaminated  soil  and 
ground  water.  In  either  case,  owners 
and  operators  are  responsible  for 
submitting  a  plan  that  provides  for 
adequate  protection  of  human  health 
and  the  environment  as  determined  by 
the  implementing  agency,  and  must 
modify  their  plan  as  necessary  to  meet 
this  standard. 

(b)  The  implementing  agency  will 
approve  the  corrective  action  plan  only 
aher  ensuring  that  implementation  of 
the  plan  will  adequately  protect  human 
health,  safety,  and  the  environment.  In 
making  this  determination,  the 
implementing  agency  should  consider 
the  following  factors  as  appropriate: 

(1)  The  physical  and  chemical 
characteristics  of  the  regulated 
substance,  including  its  toxicity, 
persistence,  and  potential  for  migration; 

(2)  The  hydrogeologic  characteristics 
of  the  facility  and  the  surrounding  area; 

(3)  The  proximity,  quality,  and  current 
and  future  uses  of  nearby  surface  water 
and  ground  water; 

(4)  The  potential  ejects  of  residual 
contamination  on  nearby  surface  water 
and  ground  water, 

(5)  An  exposure  assessment;  and 

(6)  Any  information  assembled  in 
compliance  with  this  subpart. 

(cj  Upon  approval  of  the  corrective 
action  plan  or  as  directed  by  the 
implementing  agency,  owners  and 
operators  must  implement  the  plan, 
including  modiHcations  to  the  plan  made 
by  the  implementing  agency,  lliey  must 
monitor,  evaluate,  and  report  the  results 
of  implementing  the  plan  in  accordance 
with  a  schedule  and  in  a  format 
established  by  the  implementing  agency. 

(d)  Owners  and  operators  may,  in  the 
interest  of  minimizing  environmental 
contamination  and  promoting  more 
effective  cleanup,  begin  cleanup  of  soil 
and  ground  water  before  the  corrective 
action  plan  is  approved  provided  that 
they: 

(1)  Notify  the  implementing  agency  of 
their  intention  to  begin  cleanup; 


(2)  Comply  with  any  conditions 
imposed  by  the  implementing  agency, 
including  halting  cleanup  or  mitigating 
adverse  consequences  from  cleanup 
activities;  and 

(3)  Incorporate  these  self-initiated 
cleanup  measures  in  the  corrective 
action  plan  that  is  submitted  to  the 
implementing  agency  for  approval. 

§  280.67  Public  participation. 

(a)  For  each  confirmed  release  that 
requires  a  corrective  action  plan,  the 
implementing  agency  must  provide 
notice  to  the  public  by  means  designed 
to  reach  those  members  of  the  public 
directly  affected  by  the  release  and  the 
planned  corrective  action.  This  notice 
may  include,  but  is  not  limited  to,  public 
notice  in  local  newspapers,  block 
advertisements,  public  service 
announcements,  publication  in  a  state 
register,  letters  to  individual  households, 
or  personal  contacts  by  field  staff. 

(b)  The  implementing  agency  must 
ensure  that  site  release  information  and 
decisions  concerning  the  corrective 
action  plan  are  made  available  to  the 
public  for  inspection  upon  request. 

(c)  Before  approving  a  corrective 
action  plan,  the  implementing  agency 
may  hold  a  public  meeting  to  consider 
comments  on  the  proposed  corrective 
action  plan  if  there  is  sufficient  public 
interest,  or  for  any  other  reason. 

(d)  The  implementing  agency  must 
give  public  notice  that  complies  with 
paragraph  (a)  of  this  section  if 
implementation  of  an  approved 
corrective  action  plan  does  not  achieve 
the  established  cleanup  levels  in  the 
plan  and  termination  of  that  plan  is 
under  consideration  by  the 
implementing  agency. 

Subpart  G — Out-of*Service  UST 
Systems  and  Closure 

§  280.70  Temporary  closure. 

(a)  When  an  UST  system  is 
temporarily  closed,  owners  and 
operators  must  continue  operation  and 
maintenance  of  corrosion  protection  in 
accordance  with  §  280.31,  and  any 
release  detection  in  accordance  with 
Subpart  D.  Subparts  E  and  F  must  be 
complied  with  if  a  release  is  suspected 
or  confirmed.  However,  release 
detection  is  not  required  as  long  as  the 
UST  system  is  empty.  The  UST  system 
is  empty  when  all  materials  have  been 
removed  using  commonly  employed 
practices  so  that  no  more  than  2.5 
centimeters  (one  inch]  of  residue,  or  0.3 
percent  by  weight  of  ^e  total  capacity 
of  the  UST  system,  remain  in  the  system. 

(b)  When  an  UST  system  is 
temporarily  closed  for  3  months  or  more. 


owners  and  operators  must  also  comply 
with  the  following  requirements: 

(1]  Leave  vent  lines  open  and 
functioning;  and 

(2)  Cap  and  secure  all  other  lines, 
pumps,  manways,  and  ancillary 
equipment. 

(c)  When  an  UST  system  is 
temporarily  closed  for  more  than  12 
months,  owners  and  operators  must 
permanently  close  the  UST  system  if  it 
does  not  meet  either  performance 
standards  in  §  280.20  for  new  UST 
systems  or  the  upgrading  requirements 
in  §  280.21,  except  that  the  spill  and 
overfill  equipment  requirements  do  not 
have  to  be  met.  Owners  and  operators 
must  permanently  close  the  substandard 
UST  systems  at  the  end  of  this  12-month 
period  in  accordance  with  §§  280.71- 
280.74,  unless  the  implementing  agency 
provides  an  extension  of  the  12-month 
temporary  closure  period.  Owners  and 
operators  must  complete  a  site 
assessment  in  accordance  with  §  280.72 
before  such  an  extension  can  be  applied 
for. 

§  280.71  Permanent  closure  and  changes* 
in-service. 

(a)  At  least  30  days  before  beginning 
either  permanent  closure  or  a  change-in¬ 
service  under  paragraphs  (b)  and  (c)  of 
this  section,  or  within  another 
reasonable  time  period  determined  by 
the  implementing  agency,  owners  and 
operators  must  notify  the  implementing 
agency  of  their  intent  to  permanently 
close  or  make  the  change-in-service, 
unless  such  action  is  in  response  to 
corrective  action.  The  required 
assessment  of  the  excavation  zone 
under  §  280.72  must  be  performed  after 
notifying  the  implementing  agency  but 
before  completion  of  the  permanent 
closure  or  a  change-in-service. 

(b)  To  permanently  close  a  tank, 
owners  and  operators  must  empty  and 
clean  it  by  removing  all  liquids  and 
accumulated  sludges.  All  tanks  taken 
out  of  service  permanently  must  also  be 
either  removed  from  the  ground  or  filled 
with  an  inert  solid  material. 

(c)  Continued  use  of  an  UST  system  to 
store  a  non-regulated  substance  is 
considered  a  change-in-service.  Before  a 
change-in-service,  owners  and  operators 
must  empty  and  clean  the  tank  by 
removing  all  liquid  and  accumulated 
sludge  and  conduct  a  site  assessment  in 
accordance  with  §  280.72. 

Note:  The  following  cleaning  and  closure 
procedures  may  be  used  to  comply  with  this 
section: 

(A)  American  Petroleum  Institute 
Recommended  Practice  1604,  "Removal  and 
Disposal  of  Used  Underground  Petroleum 
Storage  Tanks"; 
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(B)  American  Petroleum  Institute 
Publication  2015,  “Cleaning  Petroleiun 
Storage  Tanks”; 

(C)  American  Petroleum  Institute 
Recommended  Practice  1631,  “Interior  Lining 
of  Underground  Storage  Tanks,”  may  be  used 
as  guidance  for  compliance  with  this  section; 
and 

(D)  The  National  Institute  for  Occupational 
Safety  and  Health  “Criteria  for  a 
Recommended  Standard  *  •  •  Working  in 
Confined  Space”  may  be  used  as  guidance  for 
conducting  safe  closure  procedures  at  some 
hazardous  substance  tanks. 

§  280.72  Assessing  the  site  at  ciosure  or 
change-in-servIce. 

(a)  Before  permanent  closure  or  a 
change-in-service  is  completed,  owners 
and  operators  must  measure  for  the 
presence  of  a  release  where 
contamination  is  most  likely  to  be 
present  at  the  UST  site.  In  selecting 
sample  types,  sample  locations,  and 
measurement  methods,  owners  and 
operators  must  consider  the  method  of 
closure,  the  nature  of  the  stored 


substance,  the  type  of  backfill,  the  depth 
to  ground  water,  and  other  factors 
appropriate  for  identifying  the  presence 
of  a  release.  The  requirements  of  this 
section  are  satisfied  if  one  of  the 
external  release  detection  methods 
allowed  in  {  280.43  (e)  and  (f)  is 
operating  in  accordance  with  the 
requirements  in  §  280.43  at  the  time  of 
closiue,  and  indicates  no  release  has 
occurred. 

(b)  If  contaminated  soils, 
contaminated  ground  water,  or  free 
product  as  a  liquid  or  vapor  is 
discovered  under  paragraph  (a)  of  this 
section,  or  by  any  other  manner,  owners 
and  operators  must  begin  corrective 
action  in  accordance  with  Subpart  F. 

S  280.73  AppHcabiiity  to  previously  closed 
UST  systems. 

When  directed  by  the  implementing 
agency,  the  owner  and  operator  of  an 
UST  system  permanently  closed  before 
December  22. 1988  must  assess  the 


excavation  zone  and  close  the  UST 
system  in  accordance  with  this  Subpart 
if  releases  from  the  UST  may,  in  the 
judgment  of  the  implementing  agency, 
pose  a  ciurent  or  potential  threat  to 
human  health  and  the  environment 

§  280.74  Closiirs  rscofds. 

Owners  and  operators  must  maintain 
records  in  accordance  with  {  280.34  that 
are  capable  of  demonstrating 
compliance  with  closure  requirements 
under  this  Subpart.  Hie  results  of  the 
excavation  zone  assessment  required  in 
§  280.72  must  be  maintained  for  at  least 
3  years  after  completion  of  permanent 
closure  or  change-in-service  in  one  of 
the  following  ways; 

(a)  By  the  owners  and  operators  who 
took  the  UST  system  out  of  service; 

(b)  By  the  current  owners  and 
operators  of  the  UST  system  site;  or 

(c)  By  mailing  these  records  to  the 
implementing  agency  if  they  caimot  be 
maintained  at  the  closed  facility. 

BILUNC  CODE  C56»-S0-M 
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Appendix  I — Notification  for  Underground  Storage  Tanks  (Form) 


Notification  for  Underground  Storage  Tanks 


FORM  APPROVED 
OM8  NO.  2050-0068  - 
APPROVAL  EXPIRES  9-30-Sl. 


KPA  public  rrportiriR  burden  fur  tbb  fi»mi  to  average  30  minutes  per  respimse.  inrIudinR  time  f<»r  reviewing 

mstructkim.  RatberinR  and  maintainiiv  the  data  needed,  and  cumpletinK  and  revieninR  tbe  form.  Send  ctanments 
reRardinR  this  burden  estimate  to  Citief.  lnfi»rmation  Polirs  Branch.  PM-22.3. 1'.S.  Mnvinmmental  Protectiim  Aftencs  . 
401  M  St..  S.W..  WashinRton.  D.C^  20460:  and  to  the  Office  of  Information  and  ReRulali»r>  Affairs.  Office  <»f  ManaRe- 
men!  and  Budset.  WashinRt<in.  D.C.  20S03.  marked  '‘.Attention:  l>esk  Officer  for  PPA." 


STATE  USE  ONLY 


GENERAL  INFORMATION 


Notification  is  required  by  Federal  law  for  all  underground  tanks  that  have  been 
used  to  store  regulated  substances  since  January  1 , 1974.  that  are  in  the  {(round  as  of 
May  8, 1986.  or  that  are  brought  into  use  after  May  8. 1986.  The  mformation  requested 
is  required  by  Section  9002  of  the  Resource  C  onservation  and  Recovery  Acl.t  R(  R  A  b 
as  amended. 

I  he  primary  purp«>sc  ol  this  noiitication  program  in  io  UKUicaml  oxaluatc  unilci* 
ground  tanks  that  store  or  haxe  stirred  petroleum  or  ha/ardtrus  suhsiaiKes.  It  is 
expeeied  that  the  information  you  provide  will  he  based  on  reasonably  available 
rceords.  or.  in  the  absence  such  records,  your  knowkrdge.  helki.  or  leeolkvtion. 

Who  Must  Notify?  Section  9(M>2  ol  KC  RA.  as  amended,  requites  that,  unless 
exempted,  owners  ol  underground  tanks  that  store  regulated  substances  must  notily 
designated  State  or  liKal  agencies  ol  the  existence  ol  their  tanks  Owner  means 
(a)  in  the  ease  ol  an  undergiound  storage  lank  in  use  on  November  H.  I9H4.  or 
brought  into  use  alter  that  date,  any  person  who  owns  an  undergrouiuJ  storage  lank 
used  lor  the  storage,  use.  oi  dispensing  i»l  regubied  siihsiatKCs.  attd 
(h)  in  the  ease  ol  any  undergrourHi  sloiage  tank  in  use  hi'tore  November  K.  NX4. 
hut  no  longer  in  use  on  that  dale,  any  pers4HiwhoowiH‘dsiK;htank  imnK'diaiely  heloie 
the  disi'ontmuation  ol  its  use 

What  Tankx  Are  Included?  I  ndergiound  storage  lank  is  deliiK'd  as  any  otu:  or 
combination  ol  tanks  that  ( I )  is  used  to  eoniam  an  aeeunnitaiion  ot  '‘regulated  stih- 
sianees.’*and  (2)  whose  voiunK*  (itKiuding  eoniK’cied  uiHlerground  piping)  is  MF ,  oi 
more  beneath  the  ground  SonK*exampk*sare  undeigtound  tanks  slot  ing  l.giisoliiK. 
used  Oil.  or  diesd  Ur‘I.  and  2.  industrial  solvents,  pesiieides.  herhKides  oi  lumiganiv 
What  Tanks  Are  Fxchided?  lanks  removed  Irom  the'  giound  are  not  suhK'ct  to 
noiilKraiton.  Other  lanksexeluded  liom  noiitieati*mare' 

1.  larmor  residential  tanks  ol  I  .MM)  gallons  irr  k‘ss  capacity  used  toi  storing  motoi  IirI 
for  noneommereial  purpoH's. 

2.  tanks  used  fin  storing  heating  oil  toi  consumptive  use  im  tiK*  premises  where  stoteil. 

3.  septic  tanks. 


4.  pipeline  taciliiies  (including  gathering  lines)  regulated  under  the  Natural  (ias 
Pipeline  Salety  Act  ol  t%h.  or  the  Hazardous  I  iquid  Pipeline  Sulety  Act  ol  1979.  or 
which  isan  intrastate  pipeline  facility  regulated  under  State  laws. 

5.  surface  impoundnKnis.  pits,  ponds,  oi  lagiMrns. 

6.  storm  water  or  waste  water  eolkx:tion  systems. 

7.  flow  -ihrmigh  priKx*ss  tanks. 

8.  liquid  traps  oiussiK'iated  gathering  iinesdireeily  related  to  oil  oi  gasprtKiueiionand 
gathering  operations. 

9.  sittrage  tanks  situated  in  an  underground  area  (such  as  a  basement,  cellar. 
muKw Diking,  dnit.  shalt.  or  tunnel)  il  the  storage  tank  is  situated  upon  or  above  the 
surlaeeol  thel1(M>r 

What  Substances  Arc  Covered?  the  notitieation  requirements  apply  to  under¬ 
ground  storage  tanks  that  contain  regulated  suhsiarKCs.  I  his  includes  any  substance 
detiiKd  as  hazardous  m  section  101  (14)  ot  the  Comprehensive  I  nvironmenial 
Response.!  ompensationand  I  lability  Act  ol  19K0(C  I  R(  I  A),  withtheexeepiionof 
those  suhsiarKcs  regulated  as  hazardous  waste  under  Subtitle  C  of  RC  RA.  It  also 
iiK'ludes  petroleum,  e  g  .  crude  oil  or  any  fraction  iheieot  which  is  liquid  at  siaruJard 
conditions  ol  temperature  and  pressure  (N)  degrees  f  ahrenheit  and  14  7  pt>unds  per 
square  irwh  absolute) 

Where  To  Notify?  (  ompleted  notilieation  loims  should  he  sent  to  the  address 
given  at  the  top  of  this  page 

W  hen  To  Notify?  I.Owik  isoI  undeigtound  storage  tanks  in  use  or  that  have  been 
taken  «hi1  ol  operation  alter  .lanuary  I.  1974.  hui  Mill  in  the*  gimind.  must  notify  by 
May  H.  l9Kh  2.  Owners  who  hung  underground  storage  tanks  into  use  alter  May  k. 
l9Kh.  must  nmify  within  .^Idays  of  bringing  the  tanks  into  use 

Penalties:  Any  owner  who  knowinKly  faiK  to  notify  or  submits  false  information 
shall  be  subject  to  a  civil  penalty  not  to  exceed  $10,008  for  each  tank  for  which 
notifkation  is  not  fiven  or  for  which  false  information  is  submitted. 


INSTRUCTIONS 


Pleaw  t>  pe  iir  print  in  ink  all  itrms  ext-rpt  ‘'sit'naturr''  in  Srrtinn  V.  lliLs  f<HTn  must  he  oanpletcd  (nr  earh 
location  containinK  umlerKround  xtoraKc  tanks.  If  nMMrr  than  .S  tanks  are  imned  at  this  kieation.  photortips  the 
reserse  side,  and  staple  eontimiation  sheets  to  this  form. 


Indicate  number  of 
continuation  sheets 
attached 


I.  OWNERSHIP  OF  TANK(S) 


Owner  Name  (Corporation,  individual.  Public  Agency  or  Other  Entity) 


I  II.  LOCATION  OF  TANK(S) 


(If  same  as  Section  1 .  mark  box  here  LJ  ) 
Facility  Name  or  Company  Site  Identifier,  as  applicable 


Area  C^ode  Phone  Number 


Type  ol  Owner  (Mark  all  that  apply  |2  ) 

□  Current  Q  State  or  Local  Gov't 


Former 


□  Federal  Gov't 

(GSA  facility  I  D  no. 


□  Private  or 
Corporate 
rn  Ownership 
'  uncertain 


Indicate 
number  of 
tanks  at  this 
location 


Mark  box  here  if  tank(s) 
are  located  on  land  within  r-i 

an  Indian  reservation  or  LJ 

on  other  Indian  trust  lands 


III.  CONTACT  PERSON  AT  TANK  LOCATION 


Name  (If  same  as  Section  (.mark  box  here  II ) 


Area  Code  Phone  Number 


IV.  TYPE  OF  NOTIFICATION 


□  Mark  box  here  only  if  this  is  an  amended  or  subsequent  notification  for  this  location. 


V.  CERTIFICATION  (Read  and  sign  after  completing  Section  VI.) 


I  certify  under  penalty  of  law  that  I  have  personally  examined  and  am  familiar  with  the  information  submitted  in  this  and  all  attached 
documents,  and  that  based  on  my  inquiry  of  those  individuals  immediately  responsible  for  obtaining  the  information,  I  believe  that  the 
submitted  information  is  true,  accurate,  and  complete. 


Name  and  official  title  of  owner  or  owner's  authorized  representative 


CONTINUE  ON  REVERSE  SIDE 
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Owner  Name  (from  Section  I) . 


Location  (from  Section  II) . 


PageNa _ of _ Pages 


,^  \'v  C  '  -  _  VI.  DESCRIPTION  OF  UNDERGROUND  STORAGE  TANKS  (Complete  lor  each  lank  at  this  location.) 


Tank  Identification  No.  {e.g.,  ABC-123),  or 
Arbitrarily  Assigned  Sequential  Number  (e.g.,  1,2,3...) 


1.  Status  of  Tank 
(Mark  all  that  apply  QQ) 


Currently  in  Use 
Temporarily  Out  of  Use 
Permanently  Out  of  Use 
Brought  into  Use  after  5/8/86 


2.  Estimated  Age  (Years)  _ 


3.  Estimated  Total  Capacity  (Gallons) 


4.  Material  of  Construction 
(MarkoneSi) 


Steel 

Concrete 

Fiberglass  Reinforced  Plastic 
.  Unknown 


Other.  Please  Specify 


5.  Internal  Protection  .u  r>  .  . 

(Mark  all  that  apply  a)  Cathodic  Protection 

Interior  Lining  (e  g.,  epoxy  resins) 
None 
Unknown 


Other.  Please  Specify 


6.  External  Protection 
(Mark  all  thal  apply  ED) 


,  .  Cathodic  Protection 

tlym) 

Painted  (e  g.,  asphaltic) 
Fiberglass  Reinforced  Plastic  Coated 
None 
Unknown 


7.  Piping 

(Mark  all  that  apply  K ) 


Other.  Please  Specify 


Bare  Steel 
Galvanized  Steel 
Fiberglass  Reinforced  Plastic 
Cathodically  Protected 
Unknown 


Other.  Please  Specify 


8.  Substance  Currently  or  Last  Stored  3  Empty 

in  Greatest  Quantity  by  Volume  .  n  .  . 

...  .  b.  Petroleum 

(Mar*  all  that  apply  OD) 

Kerosene 

Gasoline  (including  alcohol  blends) 
Used  Oil 
Other.  Please  Specify 

c.  Hazardous  Substance 

Pleas  e  Indicate  Name  of  Principal  CERCLA  Substance 

OR 

Chemical  Abstract  Service  (CAS)  No 
Mark  box  (3  if  tank  stores  a  mixture  of  substances 

d.  Unknown 


9.  Additional  Information  (for  tanks  permanently 
taker  out  of  service) 

a.  Estimated  date  last  used  (mo^  yr) 

b.  Estimated  quantity  of  substance  remaining  (gal  ) 

c.  Mark  box  Q  if  tank  was  filled  with  inert  material 
(eg.,  sand,  concrete) 
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Owner  Name  (from  Section  I) 


Location  (from  Section  U) . 


Page  No. _ of _ Pages 


VII.  CERTIFICATION  OF  COMPLIANCE  tCOMPLETE  FOR  ALL  NEW  TANKS  AT  THIS  LOCATION) 


1 0.  Installation  (mark  all  that  apply): 

□  The  installer  has  been  certified  by  the  tank  and  piping  manufacturers. 

Q  The  installer  has  been  certified  or  licensed  by  the  implementing  agency. 

□  The  installation  has  been  inspected  and  certified  by  a  registered  professional  engineer. 

□  The  installation  has  been  inspected  and  approved  by  the  implementing  agency. 

□  All  work  listed  on  the  manufacturer's  installation  checklists  has  been  completed. 

Q  Another  method  was  used  as  allowed  by  the  implementing  agency  Please  specify: 


1 1  Release  Detection  (mark  all  that  apply): 

(m  Manual  tank  gauging 

□  Tank  tightoiess  testing  with  inventory  controls 

□  Automatic  tank  gauging 

□  Vapor  monitorirtg 

EZ]  Ground -water  monitoring 

□  Interstitial  monitoring  within  a  secondary  barrier 

□  Interstitial  monitoring  within  secondary  containment 

□  Automatic  line  leak  detectors 

□  Line  tightness  testing 

□  Another  method  allowed  by  the  implementing  agency.  Please  specify 


1 2  Corrosion  Protection  (if  applicable) 

Q  As  specified  tor  coated  steel  tanks  with  cathodic  protection 
d  As  specified  for  coated  steel  pipmg  with  cathodic  protection 
□  Arrother  method  allowed  by  the  implementiirg  agency  Please  specify 


1 3  I  have  financial  responsibility  in  accordance  with  Subpart  I  Please  specify 


Policy  Number  _ 

1 4  OATH  I  certify  that  the  information  concerning  installation  provided  m  Item  1 0  is  true  to  the  best  of  my  belief  and  knowledge. 


Company 


EPA  Fonn  rS3U  I  <9  HHi 

BIUJNO  CODE  6SCO-6IFC 


Page  3 
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Appendix  n — List  of  Agencies 
Designated  To  Receive  Notifications 

Alabama  (EPA  Form),  Alabama  Department 
of  Environmental  Management,  Ground 
Water  Section/Water  Division,  1751 
Congressman  W.L  Dickinson  Drive, 
Montgomery,  Alabama  36130, 205/271-7823 
Alaska  (EPA  Form),  Department  of 
Environmental  Conservation,  Box  0, 

Juneau,  Alaska  99811-1800,  970/465-2653 
American  Samoa  (EPA  Form),  Executive 
Secretary,  Environmental  Quality 
Commission,  Office  of  the  Governor, 
American  Samoan  Government,  Pago  Pago, 
American  Samoa  96799;  Attention:  UST 
NotiHcation 

Arizona  (EPA  Form),  Attention:  UST 
Coordinator,  Arizona  Department  of 
Environmental  Quality,  ^vironmental 
Health  Services,  2005  N.  Central,  Phoenix, 
Arizona  85004 

Arkansas  (EPA  Form),  Arkansas  Department 
of  Pollution  Control  and  Ecology,  P.O.  Box 
9583,  Little  Rock,  Arkansas  72219,  501/562- 
7444 

California  (State  Form),  Executive  Director, 
State  Water  Resources  Control  Board,  P.O. 
Box  100,  Sacramento,  California  95801, 916/ 
445-1533 

Colorado  (EPA  Form),  Section  Chief, 

Colorado  Department  of  Health,  Waste 
Management  Division,  Underground  Tank 
Program,  4210  East  11th  Avenue,  Denver, 
Colorado  80220,  303/320-8333 
Connecticut  (State  Form),  Hazardous 
Materials  Management  Unit,  Department  of 
Environmental  Protection,  State  Office 
Building,  165  Capitol  Avenue,  Hartford, 
Connecticut  06106 

Delaware  (State  Form),  Division  of  Air  and 
Waste  Management,  Department  of 
Natural  Resources  and  l^vironmental 
Control,  P.O.  Box  1401,  89  Kings  Highway, 
Dover,  Delaware  19903,  302/726-5409 
District  of  Columbia  (EPA  Form),  Attention; 
UST  Notification  Form,  Department  of 
Consumer  and  Regulatory  Affairs, 
Pesticides  and  Hazardous  Waste 
Management  Branch,  Room  114,  5010 
Overlook  Avenue  SW.,  Washington,  DC 
20032 

Florida  (State  Form),  Florida  Department  of 
Environmental  Regulation,  Solid  Waste 
Section,  Twin  Towers  Office  Building,  2600 
Blair  Stone  Road,  Tallahassee,  Florida 
32399,  904/487-4398 

Georgia  (EPA  Form),  Georgia  Department  of 
Natural  Resources,  Environmental 
Protection  Division,  Underground  Storage 
Tank  Program,  3420  Norman  Berry  Drive, 
7th  Floor,  Hapeville,  Georgia  30354,  404/ 

656-7404 

Guam  (State  Form),  Administrator,  Guam 
Environmental  I^tection  Agency,  P.O.  Box 
2999,  Agana,  Guam  96910,  Overseas 
Operator  (Commercial  call  646-8863) 
Hawaii  (EPA  Form),  Administrator, 
Hazardous  Waste  Program,  645 
Halekauwila  Street,  Honolulu,  Hawaii 
96813,  808/548-2270 

Idaho  (^A  Form),  Underground  Storage 
Tank  Coordinator,  Water  Quality  Bureau, 
Division  of  Environmental  Quality,  Idaho 
Department  of  Health  and  Welfare,  450  W. 
State  Street,  Boise,  Idaho  83720, 208/334- 
4251 


Illinois  (EPA  Form),  Underground  Storage 
Tank  Coordinator,  Division  of  Fire 
Prevention,  Office  of  State  Fire  Marshal, 

3150  Executive  Park  Drive,  Springfield, 
Illinois  62703-4599 

Indiana  (EPA  Form),  Underground  Storage 
Tank  Program,  Office  of  Environmental 
Response,  Indiana  Department  of 
Environmental  Management,  105  South 
Meridian  Street,  Indianapolis,  Indiana 
46225 

Iowa  (State  Form),  UST  Coordinator,  Iowa 
Department  of  Natural  Resources,  Henry  A. 
Wallace  Building,  900  East  Grand,  Des 
Moines,  Iowa  50219,  512/281-8135 
Kansas  (EPA  Form),  Kansas  Department  of 
Health  and  Environment,  Forbes  Field, 
Building  740,  Topeka,  Kansas  66620,  913/ 
296-1594 

Kentucky  (State  Form),  Department  of 
Environmental  Protection,  Hazardous 
Waste  Branch,  Fort  Boone  Plaza,  Building 
#2, 18  Reilly  Road,  Frankfort,  Kentucky 
40601,  501/564-6716 

Louisiana  (State  Form),  Secretary,  Louisiana 
Department  of  Environmental  Quality,  P.O. 
Box  44066,  Baton  Rouge,  Louisiana  70804, 
501/342-1265 

Maine  (State  Form),  Attention:  Underground 
Tanks  Program,  Bureau  of  Oil  and 
Hazardous  Material  Control,  Department  of 
Environmental  Protection,  State  House — 
Station  17,  Augusta,  Maine  04333 
Maryland  (EPA  Form),  Science  and  Health 
Advisory  Group,  Office  of  Environmental 
Programs,  201  West  Preston  Street, 
Baltimore,  Maryland  21201 
Massachusetts  (EPA  Form),  UST  Registry, 
Department  of  Public  Safety,  1010 
Commonwealth  Avenue,  Boston, 
Massachusetts  02215, 617/566-4500 
Michigan  (EPA  Form),  Michigan  Department 
of  State  Police,  Fire  Marshal  Division, 
General  Office  Building,  7150  Harris  Drive, 
Lansing,  Michigan  48913 
Minnesota  (State  Form),  Underground 
Storage  Tank  Program,  Division  of  Solid 
and  Hazardous  Wastes,  Minnesota 
Pollution  Control  Agency,  520  West 
Lafayette  Road,  St.  Paul,  Minnesota  55155 
Mississippi  (State  Form),  Department  of 
Natural  Resources,  Bureau  of  Pollution 
Control,  Underground  Storage  Tank 
Section,  P.O.  Box  10385,  Jackson, 
Mississippi  39209, 601/961-5171 
Missouri  (EPA  Form),  UST  Coordinator, 
Missouri  Department  of  Natural  Resources, 
P.O.  Box  176,  Jefferson  City,  Missouri 
65102,  314/751-7428 

Montana  (EPA  Form),  Solid  and  Hazardous 
Waste  Bureau,  Department  of  Health  and 
Environmental  Science,  Cogswell  Bldg., 
Room  B-201,  Helena,  Montana  59620 
Nebraska  (EPA  Form),  Nebraska  State  Fire 
Marshal,  P.O.  Box  94677,  Lincoln,  Nebraska 
68509-4677, 402/471-9465 
Nevada  (EPA  Form),  Attention:  UST 
Coordinator,  Division  of  Environmental 
Protection,  Department  of  Conservation 
and  Natural  Resources,  Capitol  Complex 
201 S.  Fall  Street,  Carson  City,  Nevada 
89710,  800/992-0900,  Ext.  4870,  702/885- 
4670 

New  Hampshire  (EPA  Form),  NH  Dept,  of 
Environmental  Services,  Water  Supply  and 
Pollution  Control  Division,  Hazen  Drive, 


P.O.  Box  95,  Concord,  New  Hampshire 
03301,  Attention:  UST  Registration 
New  Jersey  (State  Form),  Underground 
Storage  Tank  Coordinator,  Department  of 
Environmental  Protection,  Division  of 
W’ater  Resources  (CN-029),  Trenton,  New 
Jersey  08625,  609/292-0424 
New  Mexico  (EPA  Form),  New  Mexico 
Environmental  Improvement  Division, 
Groundwater/Hazardous  Waste  Bureau, 
P.O.  Box  968,  Santa  Fe,  New  Mexico  37504, 
505/827-2933 

New  Yoric  (EPA  Form),  Bulk  Storage  Section, 
Division  of  Water,  Department  of 
Environmental  Conservation,  50  Wolf 
Road,  Room  326,  Albany,  New  York  12233- 
0001,  518/457-4351 

North  Carolina  (EPA  Form),  Division  of 
Environmental  Management,  Ground- 
Water  Operations  Branch,  Department  of 
Natural  Resources  and  Community 
Development,  P.O.  Box  27687,  Raleigh, 
North  Carolina  27611, 919/733-3221 
North  Dakota  (State  Form),  Division  of 
Hazardous  Management  and  Special 
Studies,  North  Dakota  Department  of 
Health,  Box  5520,  Bismarck,  North  Dakota 
58502-5520 

Northern  Mariana  Islands  (EPA  Form),  Chief, 
Division  of  Environmental  Quality,  P.O. 

Box  1304,  Commonwealth  of  Northern 
Mariana  Islands,  Saipan,  CM  96950,  Cable 
Address:  Gov.  NMI  ^ipan.  Overseas 
Operator  6984 

Ohio  (State  Form),  State  Fire  Marshal's 
Office,  Department  of  Commerce,  8895  E. 
Main  Street,  Reynoldsburg,  Ohio  43068, 
State  Hotline:  800/282-1927 
Oklahoma  (EPA  Form),  Underground  Storage 
Tank  Program,  Oklahoma  Corporation 
Comm.,  Jim  Thorpe  Building,  Oklahoma 
City,  Oklahoma  73105 
Oregon  (State  Form),  Underground  Storage 
Tank  Program,  Hazardous  and  Solid  Waste 
Division,  Department  of  Environmental 
Quality,  811  S.W.  Sixth  Avenue,  Portland, 
Oregon  98204,  503/229-5788 
Pennsylvania  (EPA  Form),  PA  Department  of 
Environmental  Resources,  Bureau  of  Water 
Quality  Management,  Ground  Water  Unit, 
9th  Floor  Fulton  Building,  P.O.  Box  2063, 
Harrisburg,  Pennsylvania  17120 
Puerto  Rico  (EPA  Form),  Director,  Water 
Quality  Control  Area,  Environmental 
Quality  Board,  Commonwealth  of  Puerto 
Rico,  Santurce,  Puerto  Rico,  809/725-0717 
Rhode  Island  (EPA  Form),  U^  Registration, 
Department  of  Environmental 
Management  83  Park  Street,  Providence, 
Rhode  Island  02903, 401/277-2234 
South  Carolina  (State  Form),  Ground-Water 
Protection  Division,  South  Carolina 
Department  of  Health  and  Environmental 
Control,  2600  Bull  Street  Columbia,  South 
Carolina  29201, 803/758-5213 
South  Dakota  (EPA  Form),  Office  of  Water 
Quality,  Department  of  Water  and  Natural 
Resources,  Joe  Foss  Building,  Pierre,  South 
Dakota  57501, 

Tennessee  (EPA  Form),  Tennessee 
Department  of  Health  and  Environment 
Division  of  Superfund  Underground 
Storage  Tank  Section,  150  Ninth  Avenue, 
North,  Nashville,  Teimessee  37219-5404, 
615/741-0690 
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Texas  (EPA  Form),  Underground  Storage 
Tank  Program,  Texas  Water  Commission, 
P.O.  Box  13087,  Austin,  Texas  78711 
Utah  (EPA  Form],  Division  of  Envirormental 
Health,  P.O.  Box  45500,  Salt  Lake  City, 

Utah  84145-0500 

Vermont  (State  Form),  Underground  Storage 
Tank  Program,  Vermont  AEC/Waste 
Management  Division,  State  Office 
Building,  Montpelier,  Vermont  05602, 802/ 
828-3395 

Virginia  (EPA  Form),  Virginia  Water  Control 
Board,  P.O.  Box  11143,  Richmond,  Virginia 
23230-1143,  804/257-6685 
Virgin  Islands  (EPA  Form),  205(1) 

Coordinator,  Division  of  Natural  Resources 
Management,  14  F  Building  111,  Watergut 
Homes,  Christianstead,  St  Croix,  Virgin 
Islands  00820 

Washington  (State  Form),  Underground 
Storage  Tank  Notification,  Solid  and 
Hazardous  Waste  Program,  Department  of 
Ecology,  M/S  PV-11,  Olympia,  Washington 
98504-8711,  206/459-6316 
West  Virginia  (EPA  Form),  Attention:  UST 
Notification,  Solid  and  Hazardous  Waste. 
Ground  Water  Branch,  West  Virginia 
Department  of  Natural  Resources,  1201 
Greenbriar  Street  Charleston,  West 
Virginia  25311 

Wisconsin  (State  Form),  Bureau  of  Petroleum 
Inspection,  P.O.  Box  7969,  Madison, 
Wisconsin  53707, 608/266-7605 
Wyoming  (EPA  Form),  Water  Quality 
Division,  Department  of  Environmental 
Quality,  Herschler  Building,  4th  Floor  West 
122  West  25th  Street  Cheyerme,  Wyoming 
82002,  307/777-7781, 

Appendix  III — Statement  for  Shipping 
Hckets  and  Invoices 

Note. — A  Federal  law  (the  Resource 
Conservation  and  Recovery  Act  (RCRA),  as 
amended  (Pub.  L  98-616))  requires  owners  of 
certain  underfund  storage  tanks  to  notify 
designated  State  or  local  agencies  by  May  8, 
1986,  of  the  existence  of  their  tanks. 
Notificatioru  for  tanks  brought  into  use  after 
May  8, 1986,  must  be  made  within  30  days. 
Consult  EPA's  regulations,  issued  on 
November  a  1985  (40  CFR  Part  280)  to 
determine  if  you  are  affected  by  this  law. 

[FR  Doc.  88-21153  Filed  9-22-88;  8:45  am] 
ULUNG  CODE  SSSO-SO-M 


40  CFR  Part  281 

[FRL-3385-4] 

Underground  Storage  Tanks;  State 
Program  Approval 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  today  finalizes 
rej^ations  for  approval  of  states  to  run 
underground  storage  tank  programs  in 


lieu  of  the  federal  program.  These 
regulations  were  first  proposed  on  April 
17, 1987  (52  FR  12853)  and  were  further 
develop^  in  a  subsequent 
Supplemental  Notice  published  on 
December  23, 1987  (52  FR  48638). 

Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
establishes  a  federal  program  for  the 
regulation  of  underground  storage  tanks 
(USTs)  Subtitle  I  of  RCRA  also  allows 
EPA  to  approve  state  programs  to 
operate  in  place  of  the  federal  UST 
requirements  if  those  state  programs 
have  standards  that  are  no  less  stringent 
than  the  federal  requirements  and 
provide  adequate  enforcement  of 
compliance  with  those  standards.  States 
with  approved  UST  programs  will  have 
primary  enforcement  responsibility  with 
respect  to  UST  program  requirements  in 
their  states.  Today’s  rule  establishes 
final  requirements  for  approval  of  state 
UST  programs  and  for  streamlined 
procedures  to  be  used  in  submitting  €md 
evaluating  state  applications. 
dates:  These  regulations  will  become 
effective  on  December  22, 1988. 
ADDRESSES:  The  public  docket  for  this 
rulemaking  is  available  for  public 
inspection  from  9:00  a.m  to  4K)0  p.m., 
Monday  through  Friday,  excluding 
holidays  at:  Office  of  Underground 
Storage  Tanks  (WH-562A),  Docket  No. 
UST  4,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  Call  (202)  475-9720  to  make 
an  appointment  with  docket  clerk. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA/SUPERFUND  HoUine,  (800)  424- 
9346;  or  in  Washington,  DC,  (202)  382- 
3000. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today’s  preamble  are  listed 
in  the  following  outline: 

I.  Authority 

II.  Background 

A.  Subtitle  I  of  RCRA  (Section  9004) 

B.  Summary  of  the  April  17  Proposal 

C.  Summary  of  Supplemental  Notice 

D.  Summary  of  Public  Comments 

E.  Important  Influences  on  Today’s  Rule 

III.  Sununary  of  Today's  Rule 

A.  Summary  of  Today’s  Rule 

B.  Strategy  for  State  Program  Approval 

IV.  Analysis  of  Today's  Ride 

A.  Subpart  A — ^Purpose.  General 
Requirements  and  Scope  (S9  281.10- 
281.12) 

B.  Subpart  B— Components  of  a  Program 
Application  (SS  281.20-281.25) 

C  Subpart  C— ^teria  for  “No  Less 
Stringent”  ($9  281.30-281.36) 

D.  Subpart  D— Adequate  Enforcement  of 
Compliance  (9  9  281.40-281.43) 

E.  Subpart  E — ^Approval  Procedures 
(9  9  281.56-281.52) 

F.  Subpart  F — Withdrawal  of  Approval  of 
State  Pro^ams  (9  9  281.60-281.61) 

V.  Relationship  to  Other  EPA  Programs 


A.  Leaking  Underground  Storage  Tank 
Petroleum  Response  Fund 

B.  RCRA  Hazardous  Waste  Program 

VI.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Authority 

’These  regulations  are  promulgated 
under  sections  9004,  9005, 9006  and  2002 
of  the  Solid  Waste  Disposal  Act  as 
amended. 

n.  Background 

A.  Subtitle  I  of  RCRA  (section  9004) 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  added  Subtitle  I  to 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Subtitle  I 
establishes  a  federal  program  for  the 
regulation  of  underground  storage  tanks 
and  has  the  following  components. 

Section  9002  requires  each  owner  of 
an  underground  storage  tank  (UST)  in 
operation  after  1973  to  notify  the 
designated  state  agency  of  ^e  existence 
of  the  tank  and  the  tank  age,  size,  type, 
location,  and  use.  'This  notification  was 
due  on  May  8, 1986,  or  within  30  days 
after  an  owner  brings  a  new  UST  into 
use. 

Section  9003(a)  requires  EPA  to 
promulgate  standards  and  requirements 
for  new  and  existing  USTs  covering 
detection,  prevention,  and  correction  of 
releases.  These  regulations  are  set  forth 
in  the  final  UST  technical  standards 
published  elsewhere  in  today’s  Federal 
Register. 

Section  9003(g]  establishes  a 
prohibition  on  the  installation  of  certain 
USTs  from  May  8, 1985  until  the 
effective  date  of  EPA’s  new  tank 
performance  standards  established 
under  section  9003(e).  Section  9003(h), 
added  to  Subtitle  I  under  section  205  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986,  establishes 
a  program  for  cleanup  of  petroleum  from 
leaking  USTs. 

Section  9C(j4  provides  a  procedure  by 
which  states  may  administer  and 
enforce  state  UST  programs  in  lieu  of 
the  federal  program  established  under 
section  9003.  Under  section  9004,  states 
may  submit  their  programs  to  EPA  and 
will  be  approved  by  EPA  if  the  state 
program  meets  the  requirements  for 
notification  found  under  section  9002, 
provides  for  adequate  enforcement  of 
compliance  with  all  program 
requirements,  and  includes  requirements 
that  are  no  less  stringent  than  the 
corresponding  federal  UST  technical 
standards  for  leak  detection  and 
prevention,  recordkeeping  for  leak 
detection,  reporting  of  releases  and 


Federal  Register  /  Vol.  53,  No.  185  /  Friday.  September  23,  1988  /  Rules  and  Regulations  37213 


corrective  action,  corrective  action, 
closure,  financial  responsibility,  and 
new  tank  standards.  Section  9004 
specifies  that  a  state  program  submitted 
to  EPA  for  approval  may  cover 
petroleum  substances,  hazardous 
substances  (not  including  hazardous 
wastes],  or  both. 

Under  Subtitle  L  a  state  with  an 
approved  UST  program  has  primary 
enforcement  responsibility  for  the 
requirements  of  its  program.  EPA  retains 
authority  to  take  enforcement  action  in 
approved  states  as  necessary  and  will 
notify  the  designated  lead  state  agency 
of  any  such  intended  action  in 
accordance  with  procedures  contained 
in  a  memorandum  of  agreement 
executed  with  EPA  and  section 
9006(a)(2)  of  RCRA.  In  this  rulemaking, 
EPA  establishes  requirements  that  a 
state  UST  program  must  meet  in  order 
for  EPA  to  approve  the  program  under 
section  9004.  These  regulations  are 
codified  in  Part  281  of  the  Code  of 
Federal  Regulations. 

In  section  9004,  Congress  clearly 
provided  EPA  the  authority  to  authorize 
state  UST  programs  to  operate  in  lieu  of 
the  federal  program.  Congressional 
intent  that  Subtitle  I  be  implemented  at 
the  state  level  is  supported  by  its 
legislative  history.  In  introducing  the 
Subtitle  I  legislation  in  1984,  its  sponsor 
stated:  “The  purpose  of  this  amendment 
is  to  establish  a  constructive  federal  role 
to  aid  the  states  in  establishing 
programs  to  safeguard  their  water 
supplies.  Passage  of  this  program  will 
help  to  ensure  consistency  between 
state  programs  and  tank  standards  and 
measured  progress  toward  our  goal  of 
protecting  groimd  water  from  this 
ubiquitous  source  of  contamination.”  130 
Cong.  Rec.  9164  (daily  ed.  July  25, 1984] 
(statement  of  Senator  Durenberger). 
Accordingly,  EPA  believes  that 
Congress  intended  EPA  to  play  an 
important  leadership  role  by 
establishing  UST  criteria,  and  that, 
consistent  with  statutory  requirements, 
the  state  and  local  governments  should 
carry  out  the  program  wherever 
possible.  This  Congressional  intent  has 
been  influential  in  shaping  today’s  final 
rule  for  state  UST  program  approval. 

B.  Summary  of  the  April  '!?  Proposal 

The  April  17, 1987  proposal  (52  FR 
12853)  solicited  public  comments  on 
several  topics  concerning  requirements 
and  procedures  for  approving  state  UST 
programs  to  operate  in  place  of  federal 
UST  regulations.  In  the  proposal,  EPA 
discussed  the  two  criteria  for  approval 
that  are  required  under  section  9004  of 
RCRA.  EPA  described  requirements  for 
ensuring  “adequate  enforcement  of 
compliance”,  including  the  specific  legal 


authorities  that  must  be  available  to  the 
state  enforcement  agency.  The  proposal 
also  presented  three  possible 
approaches  that  could  be  used  to 
determine  whether  state  technical  and 
program  requirements  are  “no  less 
stringent”  than  the  federal  standards. 

In  addition,  the  proposal  contained  a 
number  of  procedural  and 
administrative  requirements.  The 
proposal  outlined  the  components  of  a 
standard  application  for  approval.  These 
components  include:  A  program 
description;  an  Attorney  General’s 
statement;  an  implementation  plan  that 
includes  a  Memorandiun  of  Agreement; 
and  copies  of  all  applicable  state  laws 
and  regulations.  Furthermore,  the 
proposal  suggested  procedures  that  EPA 
will  follow  when  evaluating  state 
applications  for  approval  or  when 
withdrawing  approval  of  state  programs. 
The  procedures  for  reviewing  a  state 
application  for  approval  must  be 
completed  within  180  days,  according  to 
section  9004,  and  the  proposal  provided 
details  on  how  the  review  should 
proceed:  (1)  Confirm  that  an  application 
is  complete;  (2)  review  the  application; 

(3)  publish  a  tentative  decision  in  the 
F^eral  Register,  (4)  consider  public 
comments  and  hold  public  hearings  if 
necessary;  and  (5)  publish  a  final 
decision  in  the  Federal  Register. 

Finally,  the  proposal  reflected  the 
provision  in  section  9004  that,  in  cases 
when  a  state  program  has  requirements 
that  are  less  stringent  in  certain  areas 
than  corresponding  federal 
requirements,  EPA  could  approve  these 
programs  on  an  interim  basis.  The 
proposal  clarified  the  requirements  and 
procedures  concerning  the  content  and 
review  of  a  state  application  for  such 
interim  approvals. 

C.  Summary  of  Supplemental  Notice 

EPA  published  a  Supplemental  Notice 
on  December  23, 1987  (52  FR  48638)  that 
requested  public  comments  on  some 
aspects  of  state  program  approval  that 
EPA  believed  needed  further 
clarification.  The  two  parts  of  this 
supplemental  notice  that  dealt 
specifically  with  state  program  approval 
are  summarized  below. 

One  part  of  the  supplemental  notice 
addressed  the  “no  less  stringent”  issue 
and  provided  further  details  for  public 
review  and  comment  on  how  the 
Agency  intended  to  implement  its 
proposed  approach  to  state  program 
approval:  A  comparison  of  each  of  the 
technical  program  elements  of  the  state 
program  to  the  federal  objectives  for  the 
corresponding  program  elements.  For 
example,  a  state’s  regulations  for  release 
detection  as  a  whole  would  be 
compared  to  the  federal  objectives  for 


release  detection.  As  long  as  the  state 
program’s  overall  requirements  for 
release  detection  were  “no  less 
stringent”  than  the  federal  objectives  for 
release  detection,  then  EPA  could 
approve  that  state  program  element.  An 
essential  part  of  this  process  was  the 
identification  in  the  supplemental  notice 
of  federal  objectives  for  each  of  the 
eight  program  elements.  These  federal 
objectives  were  proposed  to  clarify 
what  constitutes  acceptable  “no  less 
stringent”  requirements  in  state 
programs. 

The  other  part  of  the  supplemental 
notice  concerning  the  issue  of  state 
program  approval  requested  comment 
on  providing  additional  flexibility  to 
implementing  agencies  by  changing  the 
wording  of  several  sections  of  the 
technical  standtirds  proposed  on  April 
17.  These  proposed  wording  changes 
were  intended  to  allow  state 
implementing  agencies  to  substitute 
their  own  procedural  and  administrative 
requirements  for  those  detailed  in  the 
federal  technical  standards  for  USTs. 

D.  Summary  of  Public  Comments 

EPA  received  many  comments 
regarding  both  the  April  17  proposed 
rule  for  state  program  approval  and  the 
December  23  supplemental  notice.  Four 
major  issues  were  identified  by  public 
comment:  Implementation  by  states  and 
localities;  adequate  enforcement;  no- 
less-stringent  criteria;  and  federal 
funding.  These  issues  are  briefly 
highli^ted  below  and  discussed  in  more 
detail  in  section  IV  of  today’s  preamble. 

•  Implementation  by  states  and 
localities.  Many  commenters  expressed 
concern  about  the  potential  for  a  lack  of 
national  consistency,  which  they 
believed  would  be  an  inherent  result  of 
the  proposed  rule  for  state  program 
approval.  They  recommended  that  EPA 
not  approve  state  regidations  that  would 
be  different  and  perhaps  more  stringent 
than  the  federal  rule.  In  addition, 
several  other  commenters  were 
concerned  that  implementation  of  the 
UST  program  by  local  governments, 
specifically  those  with  difierent 
technical  regulations,  would  cause 
confusion  for  the  regulated  community. 
EPA  received  other  comments 
concerning  implementation  by  local 
governments.  Generally,  these 
commenters  requested  diat  EPA’s  final 
approval  rule  require  that  states 
negotiate  with  localities  and  include 
them  in  plans  for  UST  program 
implementation. 

•  Adequate  enforcement  criteria.  In 
defining  what  constitutes  "adequate 
enforcement”,  commenters  particularly 
wanted  clarification  of  EPA’s  policy 
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regarding  enforcement.  Some 
commenters  requested  that  broad 
objectives  be  developed  as  a  means  of 
approval  in  the  federal  rule,  and  some 
suggested  such  objectives  should  be  part 
of  the  regulations.  Others  thought  that 
guidance  alone  would  be  appropriate. 
Commenters  also  objected  to  the 
requirements  for  inspections  and 
surveys,  and  wanted  clarification  of 
EPA’s  expectations.  Regarding  legal 
authorities  required  for  enforcement, 
many  commenters  felt  that  states  must 
be  allowed  to  evaluate  their  own 
penalties  and  devise  their  own 
approaches  on  a  case-by-case  basis,  and 
that  EPA  could  require,  at  a  minimum, 
general  categories  of  authorities  without 
dictating  their  terms.  Finally,  many 
commenters  expressed  concern  about 
EPA’s  public  participation  requirements 
for  state  program  approvals,  ^me 
commenters  suggested  that  states 
should  be  allowed  to  assess  the  degree 
of  p€u*ticipation  necessary  for  each 
individual  case,  while  others  questioned 
the  statutory  authority  for  requiring 
specific  levels  of  participation  as  criteria 
for  approval. 

•  No  less  stringent  criteria.  In  the 
April  17  preamble,  EPA  had  considered 
three  options  for  determining  whether 
state  programs  meet  the  no-less- 
stringent  criteria.  Some  commenters 
supported  EPA’s  proposed  approach 
(option  3),  which  compares  the  state  and 
federal  programs  element-by-element,  as 
the  most  flexible  and  implementable.  An 
“element”,  was  one  of  the  paragraphs 
(1)  through  (8)  in  section  9004(a].  Each 
paragraph  defined  an  element,  for 
example,  release  detection.  Others 
claimed  that  only  the  holistic  approach 
of  option  1  that  evaluates  the  overall 
results  of  a  program  gave  states 
sufficient  flexibility.  'These  commenters 
also  stressed  that  eflectiveness  in 
meeting  the  envirorunental  goals  should 
be  considered  first  in  approving  states 
rather  than  the  ability  to  meet  specific 
individual  legal  requirements.  A  few 
commenters  supported  the  line-by-line 
approach  of  option  2,  believing  that  the 
flexibility  of  the  other  options  could  lead 
to  the  approval  of  inadequate  programs. 

Many  comments  were  received  on 
EPA’s  proposed  approach  to 
implementing  state  program  approval. 
Most  commenters  agreed  with  the  use  of 
objectives  for  determining  the 
stringency  of  state  programs  and  liked 
the  objectives  that  EPA  outlined  in  the 
December  23  supplemental  notice.  In 
general,  they  believed  the  objectives 
would  facilitate  state  program  approval 
by  allowing  state  programs  the 
necessary  room  to  develop  regulations 
appropriate  to  the  individual  state’s 


geographical  characteristics  and 
regulated  communities.  For  the  same 
reason,  these  commenters  also  liked 
EPA’s  proposal  to  provide  states 
additional  decisionmaking  authority 
within  the  technical  and  financial 
responsibility  regulations. 

^me  conunenters,  however,  did 
express  reservations  about  EPA’s 
proposed  approach  to  provide  states 
with  flexibility.  Most  of  these 
commenters  felt  that  while  flexibility 
was  an  admirable  goal,  consistency  was 
also  important.  ’These  commenters 
argued  that  the  proposed  regulations, 
particularly  the  additional  state 
decisionmaking  authority  in  the 
technical  standards,  allowed  too  much 
flexibility  to  the  states  without 
providing  assurances  that  such 
flexibility  was  necessary  to  protect 
human  health  and  the  environment.  A 
few  commenters  disagreed  completely 
with  the  objectives  approach  and  stated 
that  objectives  were  not  a  substitute  for 
detailed  technical  requirements. 

•  Federal  funding.  Some  commenters 
raised  the  issue  of  foe  high  cost  of 
developing  state  UST  programs 
compared  to  foe  small  amount  of  federal 
funding  available  to  assist  state  program 
development.  ’They  protested  that  EPA 
wanted  states  to  run  a  program  without 
sharing  sufficient  funds  to  make  it 
possible  and  they  urged  foe  Federal 
Government  to  provide  more  grant 
money. 

E.  Important  Influences  on  Today's  Rule 

In  developing  today’s  final  rule  for 
state  program  approval,  foe  Agency  has 
taken  into  consideration  several 
characteristics  of  foe  UST  system 
universe  that  are  associated  with  any 
attempt  to  regulate  UST  system 
management.  'The  following  sections 
identify  and  discuss  foe  influence  of 
specific  features  of  foe  UST  system 
universe  on  foe  approval  of  state 
programs. 

1.  Leaking  USTs  Present  a  Unique 
Regulatory  Challenge 

EPA’s  approach  to  foe  regulation  of 
UST  systems  on  a  national  scale  must 
be  different  fi'om  that  undertaken  by 
most  of  its  other  regulatory  programs 
because  foe  UST  problem  is 
significantly  different  This  difference  is 
mainly  due  to  two  factors:  ’The  large 
number  of  facilities  to  be  regulated  and 
foe  nature  of  foe  regulated  community. 

’The  most  significant  problem  is  foe 
sheer  size  of  foe  regulated  conmnmity. 
Nationally,  over  700,000  UST  facilities 
account  for  about  2  million  UST 
systems.  Estimates  indicate  that  roughly 
75  percent  of  existing  UST  systems  are 
unprotected  fix)m  corrosion  (and  thus 


present  a  serious  environmental  risk).  A 
relatively  high  proportion  of  UST 
facilities  (10  to  30  percent)  already  have 
had  a  leak,  and  soon  others  will  leak 
unless  measures  are  taken  to  upgrade 
them 

Another  problem  arises  from  foe 
nature  of  foe  regulated  community.  A 
large  proportion  of  USTs  are  owned  by 
small  businesses  with  $500,000  or  less  in 
total  assets.  For  example,  72  percent  of 
all  retail  motor  fuel  outlets  are  owned 
by  small  businesses.  These  small 
entrepreneurs,  who  are  used  to 
operating  their  businesses  imder 
minimal  regulation,  will  be  significantly 
affected  by  environmental  regulations 
for  UST  systems.  In  foe  promulgation  of 
foe  technical  standards  elsewhere  in 
today’s  Federal  Register,  EPA  has 
attempted  to  minimize  foe  regulatory 
impact  on  small  businesses  without 
compromising  foe  statutory 
requirements  to  protect  human  health 
and  foe  environment. 

In  addition,  foe  problem  of  releases 
fit)m  USTs  is  multi-faceted.  There  are 
three  major  sources  of  release  incidents: 
Product  delivery  piping  failures; 
corrosion  of  unprotected  tanks;  and 
spills  and  overfills.  Environmental 
regulations  for  UST  systems  must  be 
aimed  at  preventing  these  different 
types  of  petroleum  and  hazardous 
substance  releases  as  well  as  increasing 
foe  ability  to  quickly  detect  and 
minimize  foe  contamination  of  soil  and 
ground  water  by  such  releases,  and 
ensuring  adequate  cleanup  of 
contamination.  To  do  this,  UST 
regulatory  requirements  must  address 
every  phase  of  foe  life  cycle  of  a  storage 
tank  system:  Selection  of  foe  tank 
system;  installation;  operation  and 
maintenance;  financial  responsibility; 
closure;  and  cleanup  of  foe  site  where 
releases  have  occurred. 

In  summary,  foe  size  of  this  regulated 
community,  foe  predominance  of  small 
business  ownership  of  foe  UST  systems, 
and  foe  need  for  comprehensive 
management  of  an  UST  so  that  releases 
are  minimized  during  its  operating  life 
present  a  unique  regulatory  challenge. 
’This  challenge  calls  for  foe 
consideration  of  new  approaches  from 
federal,  state,  and  local  regulators.  Some 
existing  state  and  local  UST  programs 
already  provide  effective  UST 
management  through  a  variety  of 
different  approaches.  In  developing  a 
strategy  for  approval  of  state  UST 
programs,  EPA  has  been  guided  by  a 
realization  that  there  is  often  more  than 
one  way  to  ensure  sound  UST 
management  using  different  regulatory 
approaches. 


Federal  Register  /  Vol.  53.  No.  185  /  Friday.  September  23.  1988  /  Rules  and  Regulations  37215 


2.  Challenges  for  Compliance  and 
Enforcement 

The  experience  of  state  and  local 
agencies  that  are  currently  implementing 
UST  programs  demonstrates  two 
realities.  First  large  businesses  are 
generally  willing  and  have  already 
begun  to  comply  with  UST  requirements. 
Second,  small  business  owners,  with 
limited  resources  and  knowledge  of 
federal  regulations,  often  need  more 
direct  attention  and  technical  assistance 
to  ensure  compliance.  Given  the  unique 
nature  of  this  regulated  community,  EPA 
believes  the  UST  regulatory  program 
will  be  most  effectively  carried  out  by 
those  who  are  closest  to  the  problem, 
who  can  respond  quickly,  and  who  can 
create  a  visible  presence,  that  is,  the 
state  and  local  governments. 

In  addition,  successful  implementation 
of  this  program  depends  a  great  deal  on 
the  regulated  community’s  volunteiry 
compliance  with  the  requirements 
because,  ultimately,  they  are  responsible 
for  conducting  the  work  under  this  new 
program.  Also,  the  large  number  of 
facilities  and  the  numerous  types  of 
activities  that  take  place  on-site 
preclude  the  implementing  agency  &om 
being  present  to  ensure  that  tank 
management  activities  are  performed 
properly.  Conq>liance  is  best  prompted 
by  owners  and  operators  who  are 
clearly  informed  of  the  regulations  and 
in  close  contact  with  the  regulators. 
Interaction  between  regulators  and  UST 
system  owners  during  die  development 
of  a  regulatory  program  and  during 
program  implementation  can  be  used  to 
gain  acceptance  within  the  regulated 
community,  and  may  be  most  effective 
at  the  state  and  local  level.  Another 
incentive  for  voluntary  compliance  can 
be  the  type  of  regulations  developed  at 
the  state  level.  For  example,  the  federal 
technical  requirements,  where  possible, 
rely  on  familiar  industry  codes  and  build 
on  recognized  trends  developing  in  the 
field  of  UST  management. 

Because  much  of  the  environmental 
improvement  firom  the  UST  program  will 
come  from  the  regulated  community’s 
voluntary  compliance,  the  process  of 
approving  state  programs  should 
recognize  that  regulatory  approaches 
developed  in  response  to  the  specific 
needs  of  different  local  areas  may  be 
more  appropriate  and  thus  better 
understood  by  the  regulated  community. 

3.  State  and  Local  UST  Programs  Are 
Already  Underway 

Many  states  and  localities  have 
already  begun  to  address  the  ground- 
water  contamination  threat  and  cleanup 
problems  posed  by  leaking  USTs.  At 
least  18  states  have  developed  UST 


programs  that,  at  a  minimum,  regulate 
the  basic  elements  of  proper  UST 
system  management  Although  all  of 
these  programs  address  petroleum  UST 
systems,  only  a  few  currently  include 
hazardous  substance  USTs  within  their 
scope.  Other  states  have  enacted 
legislation  and  are  developing  a 
regulatory  program.  Because  many  of 
these  states  plan  to  use  EPA’s  rules  to 
guide  their  own  regulatory  decisions, 

EPA  expects  state  progress  in 
developing  regulations  to  proceed 
rapidly  with  the  appearance  of  today’s 
final  ride  on  the  technical  standards. 

This  high  level  of  state  activity  has 
taken  many  routes.  Some  state  programs 
have  established  stringent  release 
detection  for  existing  USTs  (California 
and  Florida),  and  others  emphasize 
state-of-the-art  prevention  technologies 
for  new  USTs  (New  York,  California, 
and  New  Hampshire).  Some  are  phasing 
in  the  upgrading  or  replacement  of 
existing  substandard  systems  (Florida, 
Connecticut,  and  Delaware).  Others 
have  attempted  to  tailor  their  standard¬ 
setting  based  on  proximity  to  sensitive 
groimd-water  locations  (Maine  and 
South  Carolina).  EPA  has  closely 
studied  these  state  regulatory  program 
approaches  and  found  that  diversity  on 
important  technical  issues  is  often  the 
rule  rather  than  the  exception.  EPA 
believes  that  its  approach  toward  the 
approval  of  state  programs  must 
accommodate  these  differences  where 
such  initiatives  are  no  less  stringent 
than  the  federal  program. 

Many  county  and  municipal 
governments  also  are  already 
implementing  UST  programs.  Over  100 
major  cities  in  the  U.S.  have  developed 
local  UST  ordinances  and  programs. 
Some  pr(^€uns  are  operated 
independently  of  the  state;  others  are 
part  of  a  wider  state  regulatory  program. 
The  implementation  role  of  local 
agencies  in  the  UST  regulatory  effort  is 
being  encouraged  in  many  states  in 
hopes  of  making  use  of  available  local 
manpower  (such  as  fire  marshals  and 
building  code  officials)  and  thus 
improving  overall  enforcement  and 
administrative  capabilities.  Three  of  the 
leading  state  UST  programs — New  York, 
Florida,  and  California — ^have  begun  to 
woric  out  solid  working  relationships 
with  local  UST  programs  within  the 
state,  a  policy  that  is  believed  to  be 
critical  to  the  success  of  the  state 
program.  In  several  of  the  eastern  urban 
counties  of  New  York,  the  state  has 
delegated  authority  to  the  county 
governments,  allowing  the  state  agency 
to  focus  its  efforts  on  implementing  the 
UST  program  in  the  less  urban  counties 
where  local  UST  programs  are  less 


developed.  In  Florida,  Dade  and 
Broweu'd  counties  have  been  given 
authority  to  implement  the  UST  program 
in  their  jurisdictions.  Several  other 
counties  in  the  state  are  reported  to  be 
considering  local  UST  programs. 
California  has  given  responsibility  for 
administering  and  enforcing  the  state 
UST  program  to  over  100  local  county 
and  city  agencies. 

In  order  to  protect  vulnerable  ground- 
water  supplies  or  in  response  to  a  series 
of  local  incidents,  some  local 
governments  have  issued  their  own 
ordinances,  regulations  or  by-laws,  even 
in  the  absence  of  any  state  regulatory 
action.  In  some  cases,  these  local 
controls  predate  the  corresponding  state 
regulations  and  may  be  more  stringent 
than  their  state  counterparts.  Savannah, 
Georgia;  New  Orleans,  Louisiana;  and 
San  Antonio  and  Austin,  Texas  are 
examples  of  localities  that  have  created 
their  own  UST  regulations.  In 
Massachusetts,  at  least  78  communities 
have  enacted  some  level  of  UST 
controls.  EPA  has  noted  over  the  past 
three  years  that  these  independent 
actions  at  the  local  level  o^n  are  the 
precursors  to  the  development  of  an 
UST  program  for  the  entire  state  (as 
occurred  in  California,  Florida,  and  New 
York). 

EPA  believes  the  high  level  of  local 
UST  program  activity  nationwide  will 
increase  with  today’s  promulgation  of 
the  federal  technic^  standard  and  as 
numerous  state  progranu  begin  to 
develop  or  revise  their  own  regulatory 
standaKls  in  response.  Also,  as  other 
states  begin  to  wrestle  with  the  reality 
of  how  to  implement  their  UST  programs 
and  as  the  dangers  posed  by  existing 
UST  systems  become  more  widely 
known,  local  UST  programs  and 
involvement  should  increase 
significantly  over  current  levels. 

4.  EPA’s  National  UST  Program  Strategy 
and  State  Program  Approval 

’The  factors  discussed  above  led  EPA 
to  conclude  that  the  approach  taken  in 
today’s  final  rule  is  the  most  effective 
way  to  implement  this  approval 
program.  First  the  state  program 
approval  language  of  section  9004  of 
RCRA,  as  well  as  its  legislative  history 
indicates  that  Congress  intended  state 
and  local  UST  programs  to  have  a 
pivotal  role  in  the  national  UST 
program.  At  the  same  time,  however,  it 
is  clear  that  Congress  intended  EPA  to 
lead  in  establishing  and  supporting 
standards  necessary  to  protect  human 
health  and  the  environment  nationwide. 
The  **no  less  stringent”  and  "adequate 
enforcement”  criteria  must  be  met  to 
ensure  protection  of  the  nation’s  ground 
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water.  Second,  the  nature  of  the 
problem,  the  regulated  community,  and 
the  work  involved  in  implementing  the 
regulatory  program  dictate  that  the 
actual  day-to-day  work  take  place  at  the 
state  and  local  level.  EPA  has  concluded 
that  much  of  the  environmental 
improvement  to  be  gained  under  this 
program  will  be  made  through 
supporting  and  building  the 
implementation  efforts  of  state  and  local 
UST  programs.  Third,  substantial 
activity  is  already  occurring  in  states 
and  localities,  and  EPA's  approval 
process  should  work  to  build,  rather 
than  disrupt,  this  established  network. 
The  Agency's  role  in  approval,  therefore, 
must  focus  on  encouraging  the  state  and 
local  governments  to  carry  out  their  own 
unique  programs.  The  approval  of  state 
programs,  however,  is  just  one  step  in  a 
long-term  strategy  to  develop  a  national 
UST  program.  EPA  must  look  ahead  to 
the  actual  implementation  of  the 
program  after  approval  has  been  given. 

In  facing  the  implementation 
challenge  that  today  confronts  the 
national  UST  program,  EPA  has 
concluded  that  the  approval  approach 
established  today  is  necessary  to 
address  the  realities  of  the  UST 
regulatory  program.  First,  as  more  state 
and  local  governments  become  involved, 
the  work  of  the  UST  program  must  be 
routinely  repeated  in  thousands  of 
jurisdictions  nationwide.  Several 
operating  state  and  local  UST  programs 
already  report  that  they  are  quite  busy 
"running  the  store,”  and  express 
surprise  at  the  size  of  the  regulated 
community  and  how  fairly  simple  tasks 
must  be  routinely  repeated  numerous 
times  for  the  implementing  agency  to  be 
successful  in  bringing  US'!  systems  into, 
and  maintaining,  compliance. 

Second,  visits  to  several  state  and 
local  UST  program  offices  have  shown 
that  they  have  developed  their  own 
unique  requirements  and  operate 
differently  even  though  they  are  geared 
towards  solving  similar  technical 
problems.  They  need  the  flexibility  to 
continue  to  improve  upon  their  own 
approaches.  They  have  common 
implementation  problems,  however,  and 
have  expressed  the  need  for  better 
technical  aids,  such  as  data 
management  tools. 

Third,  many  state  and  local 
governments  that  already  implement 
UST  programs  report  a  significant  effort 
io  provide  visible  on-site  monitoring, 
which  means  a  constant  “regulatory 
presence"  is  needed  to  effectively 
ensure  the  regulated  community's 
compliance  with  UST  requirements.  A 
significant  environmental  gain  is 
a^ieved  through  the  implementation  at 


the  local  level  by  these  individual  UST 
programs.  Thus,  improving  their 
performance  will  produce  maximum 
environmental  benefits  and  ensure  the 
success  of  the  UST  program  nationwide. 
Accordingly,  EPA  believes  its 
implementation  efforts  should  be 
focused  on  serving  the  network  of  state 
and  local  programs  through  listening  to 
their  concerns  and  helping  them  solve 
implementation  problems  with  tools  that 
improve  their  programs’  effectiveness. 

Approval  of  state  programs  thus 
becomes  a  basic  competence  test  to 
ensure  that  the  work  associated  with  the 
implementation  of  regulatory  controls 
by  the  state  program  will,  in  fact,  cause 
the  needed  level  of  improvement  in  UST 
system  management  by  the  regulated 
community.  A  requisite  level  of 
enforcement  authority  and  technical 
standards  must  be  ensured,  and 
therefore  must  be  the  focus  for  approval 
by  EPA.  Other  program  performance 
and  implementation  capability  concerns 
are  less  of  a  focus  for  state  program 
approval  and  more  of  a  question  of 
improving  implementation  of  the 
national  UST  program  over  time  after 
states  have  received  program  approval. 
EPA  recognizes  that  the  nature  of  the 
problem  and  the  work  involved  in 
effective  direct  implementation  of  the 
regulation  by  EPA  will  overwhelm  the 
Agency's  capabilities  and  resources. 
Accordingly,  the  strategy  for  state 
program  approval  must  focus  on 
ensuring  that  a  bottom-line  level  of 
protection  is  maintained,  but  at  the 
same  time  must  avoid  setting 
requirements  that  would  prevent  or 
discourage  the  development  of  sound 
state  and  local  UST  programs  that 
should  be  approved  to  operate  “in  lieu 
of  the  federal  program.  The  aim  of  state 
program  approval  is  to  develop  the 
state-federal  partnership  that  will  allow 
both  parties  to  focus  on  preventing 
leaking  USTs  fitim  causing  further 
environmental  contamination. 

in.  Today’s  Rule 

A.  Summary  of  Today’s  Rule 

EPA  is  promulgating  today  a  final 
regulation  for  approval  of  state 
underground  storage  tank  programs 
under  section  9004  of  RCRA,  to  be 
codified  at  40  CFR  Part  281.  This 
regulation  establishes  criteria  for  state 
programs  in  the  areas  of  “no  less 
stringent”  and  “adequate  enforcement” 
of  compliance.  The  major  elements  of 
today’s  rule  are  outlined  below. 

In  defining  “no  less  stringent,”  EPA  is 
promulgating  criteria  in  the  form  of 
objectives.  'Hiese  ubjectives  are 
established  for  seven  of  the  eight 
technical  program  elements:  New  UST 


systems  design,  construction,  and 
installation;  release  detection;  general 
operating  requirements;  upgrading  of 
existing  USTs;  release  reporting, 
investigation  and  confirmation;  out-of¬ 
service  USTs  and  closure;  and  release 
response  and  corrective  action.  The 
objective  for  the  element  of  financial 
responsibility  will  be  provided  by  EPA 
when  the  final  technical  requirements  in 
this  area  are  provided  at  a  later  date. 
These  objectives  represent  the  minimum 
standard  that  the  state  program  must 
achieve  in  order  to  be  considered  “no 
less  stringent”  than  the  federal 
requirements.  Through  these  objectives, 
EPA  intends  to  provide  the  states  with 
the  flexibility  to  develop  an 
administrative  approach  that  best  suits 
the  needs  of  the  state  while  ensuring 
that  an  adequate  level  of  performance  is 
achieved  in  protecting  human  health  and 
the  environment  in  all  states 

In  determining  “adequate 
enforcement”,  EPA  has  defined  the 
minimum  authorities  and  procedures  a 
state  must  have.  The  state  must  have 
authority  to  inspect  records,  inspect 
sites,  and  require  monitoring  and  testing 
by  the  owner.  The  state  must  also  have 
procediu^s  for  inspecting  sites  and 
reviewing  records.  The  state  must  have 
legal  authority  to  obtain  a  temporary 
restraining  order  and  a  preliminary 
injunction,  and  to  assess  or  sue  to 
recover  penalties.  In  addition,  the  state 
must  allow  opportunity  for  public 
participation  in  enforcement  actions. 

Finally,  the  components  of  a  state 
application  for  program  approval  are 
described  in  the  regulation.  These 
components  include:  A  Governor’s 
transmittal  letter,  a  description  of  the 
state  program;  a  description  of 
compliance  monitoring  and  enforcement 
procedures;  where  interim  approval  is 
sought,  a  schedule  for  final  approval;  a 
Memorandum  of  Agreement,  which 
defines  the  roles  and  responsibilities  of 
EPA  and  the  approved  state;  an 
Attorney  General’s  statement,  which 
certifies  to  the  state’s  authorities  for  the 
eight  technical  program  elements  and 
for  enforcement  and  compliance 
monitoring;  and  copies  of  the  applicable 
state  statutes  and  regulations.  EPA 
believes  that  the  above  requirements 
ensure  that  approved  state  programs 
meet  the  requirements  set  out  in  RCRA 
section  9004. 

B.  Strategy  for  State  Program  Approval 

In  the  April  17  preamble,  EPA 
proposed  three  options  for  evaluating 
whether  a  state  program  is  “no  less 
stringent.”  As  stated  in  the  proposal, 
EPA’s  preferred  approach  was  to 
compare  the  state  and  federal  programs 
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element-by-element.  (Section  9004(a]  of 
RCRA  establishes  those  elements  that 
must  be  included  in  a  state  program  in 
order  to  receive  EPA  approval:  under 
today’s  rule  an  element  is  a  discrete 
segment  of  a  comprehensive  UST 
management  program  that  has  an 
identifiable  objective.)  EPA  believed 
this  option  gave  the  best  combination  of 
flexibility  and  ease  of  implementation. 

On  December  23, 1987,  EPA  requested 
public  comment  on  certain  general 
objectives  provided  as  the  criteria  for 
determining  the  stringency  of  each 
program  element.  Today,  the  Agency  is 
promulgating  these  criteria  substantially 
as  presented  in  the  December  23  notice 
(although  the  objective  for  financial 
responsibility  will  be  promulgated  at  a 
later  date  with  its  associated  technical 
rules),  except  that  they  do  reflect  the 
points  of  departure  made  to  the 
proposed  underlying  technical  standards 
(discussed  elsewhere  in  today’s  Federal 
Register)  and  public  comments  on  the 
supplemental  notice. 

As  discussed  in  the  December  23 
notice,  EPA  does  not  believe  that  the 
specific  federal  requirements  in  the  Part 
280  regulations  provide  the  only 
definitive  and  protective  approach  for 
UST  regulation.  In  developing  the 
federal  technical  standards,  EPA 
recognized  that  other  approaches  would 
meet  EPA’s  overall  performance 
objectives.  These  federal  technical 
standards  are  by  necessity  more 
detailed  and  specific  than  the  objectives 
they  are  designed  to  meet  because  the 
federal  regulations  must  be  able  to  be 
implemented  by  the  regulated 
community  and  must  be  enforceable  in 
those  states  without  approved  state 
programs.  As  indicated  in  today’s  rule, 
EPA  does  not  believe  that  the  individual 
requirements  set  forth  within  the  federal 
program  elements  should  necessarily 
preclude  states  from  developing  other 
approaches  that  will  achieve  the  overall 
objectives  of  performance  identified  for 
purposes  of  state  program  approval. 

The  objectives  in  Subpart  C  of  today’s 
final  rule  identify  the  performance 
standards  for  each  element  that  the 
federal  requirements  are  intended  to 
meet  and  Aat  a  state  program  must 
meet  in  order  to  be  as  stringent  as  the 
federal  program.  'They  ensure  that  state 
programs  meet  the  basic  standards 
established  by  the  federal  program  but. 
at  the  same  time,  do  not  dictate  the 
methods  the  states  can  use  in  reaching 
these  standards.  EPA  believes  this 
approach  to  state  program  approval  will 
provide  the  states  with  significant 
flexibility,  permit  alternative  methods  of 
implementation,  and  still  ensure  that 
state  UST  programs  achieve  the  same 


result  in  protecting  human  health  and 
the  environment  as  the  federal  program. 

Under  section  9004,  EPA  also  must 
ensure  that  state  programs  demonstrate 
“adequate  enforcement”  of  compliance 
with  program  requirements.  EPA 
proposed  that  states  demonstrate 
compliance  monitoring  and  enforcement 
authorities  and  basic  compliance 
monitoring  procedures.  In  addition,  EPA 
solicited  comment  on  whether  it  should 
require  a  demonstration  of  enforcement 
response  procedures.  As  a  result  of 
public  comments,  the  Agency  is 
promulgating  regulations  for  adequate 
enforcement  that  require  state  programs 
to  demonstrate  compliance  monitoring 
and  enforcement  authorities  and 
procedures  for  implementing  those 
authorities  (except  in  the  area  of  public 
participation,  where  EPA  will  allow  the 
state  to  choose  between  specific 
authorities  or  procedures).  As  explained 
above,  EPA  seeks  to  approve  a  variety 
of  state  programs  and  to  encourage 
states  to  use  innovative  approaches  in 
all  program  areas,  including  monitoring 
compliance  and  undertakii^ 
enforcement  actions.  In  the  near  future, 
EPA  will  be  issuing  additional  guidance 
on  “adequate  enforcement”  that  will 
provide  examples  of  acceptable 
compliance  monitoring  and  enforcement 
programs  ciurently  being  used  by 
several  states. 

Today  EPA  is  also  clarifying  the  issue 
of  program  scope.  In  evaluating  the 
state’s  program  scope,  EPA  considered 
requiri^  states  to  include  all  the 
jurisdictional  definitions  listed  in  the 
federal  technical  standards  rule.  EPA 
concluded,  however,  that  this  would  be 
both  burdensome  and  lumecessary. 
Instead,  the  state  must  describe  its 
jurisdiction  and  regulated  population  in 
the  program  description  to  show  that  its 
program  includes  the  UST  population 
that  is  covered  by  the  federal  program. 
Broad  state  authorities  are  sufficient  if. 
under  state  law.  they  cover  the  same  or 
a  greater  universe  than  the  federal 
program.  States  may,  of  course,  choose 
to  adopt  any  of  the  terms  that  are 
included  in  the  list  of  definitions  in  the 
federal  regulations  at  40  CFR  280.12. 

IV.  Analysis  of  Today’s  Rule 

The  following  sections  of  this 
preamble  include  discussions  of  the 
major  issues  and  address  the  public 
comments  received  in  response  to  the 
April  17  proposed  rule  and  December  23 
supplemental  notice. 

EPA  has  reorganized  the  proposed 
rule  for  two  reasons.  First,  ffie  Agency  is 
incorporating  as  Subpart  C  of  today’s 
rule  the  criteria  for  “no  less  stringent”  as 
proposed  on  December  23, 1987  (52  FR 
48638),  except  for  the  criterion  for 


financial  responsibility  which  will  be 
promulgated  at  a  later  date  along  with 
its  supporting  technical  rules.  Second, 
the  Agency  has  clarified  the 
requirements  for  adequate  enforcement 
as  a  component  of  the  state’s 
application.  Previously,  the  adequate 
enforcement  demonstration  was 
proposed  to  be  part  of  the  program 
description.  Today,  the  Agency  is 
promulgating  the  adequate  enforcement 
requirements  in  a  separate  subpart  of 
the  rule.  Further  explanation  of  this 
change  can  be  found  later  in  this 
preamble  (section  IV.B.).  For  ease  of 
reference,  the  following  preamble 
discussion  is  organized  to  address  each 
subpart  of  the  rule  separately. 

A.  Subpart  A — Purpose,  General 
Requirements,  and  Scope  (§§281.10 
through  281.12) 

Section  9004  of  RCRA  sets  forth  a 
number  of  requirements  for  state  UST 
program  approval.  Section  9004(a) 
establishes  the  elements  that  must  be 
included  in  a  state  program  in  order  to 
receive  EPA  approval.  In  order  to 
correspond  with  the  technical 
requirements  promulgated  elsewhere  in 
today’s  Federd  Register  (or  to  be 
promulgated  later,  in  the  case  of  the 
financid  responsibility  standards),  EPA 
refers  to  these  program  elements  as  new 
UST  systems:  upgrading  of  existing  UST 
systems:  general  operating 
requirements:  release  detection:  release 
reporting,  investigation  and 
confirmation:  release  response  and 
corrective  action:  out-of-service  UST 
systems  and  closure:  and  financial 
responsibility.  Section  9004(b)  requires 
that  each  of  the  state  program  elements 
be  no  less  stringent  than  the 
corresponding  federal  program  elements 
for  final  approval.  (A  discussion  of  the 
Agency’s  approach  to  determining  “no 
less  stringent”  is  provided  in  Subpart  C 
of  this  section  of  the  preamble.)  Under 
section  9004(b)  state  programs  may 
receive  interim  approval  as  long  as 
certain  (but  not  all)  requirements  are  no 
less  stringent  than  the  corresponding 
federal  standards.  In  the  preamble  to  the 
April  17  proposal,  EPA  solicited 
comments  on  the  requirement  that  a 
state  seeking  interim  approval  must 
have  each  program  element  present  in 
some  form  before  interim  approval.  No 
comments  were  received  on  this  issue, 
however.  The  proposed  regulatory 
language  simply  provided  that  a  state 
must  have  requirements  in  all  the 
program  elements,  including  the  less 
stringent  ones,  as  a  condition  of 
receiving  interim  approval.  The 
proposed  rule  did  not  specify  the  type  of 
requirements  the  states  must  have  for 
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these  other  less  stringent  elements. 
Therefore,  the  Agency  is  clarifying  that 
a  state  must  have  at  least  general 
statutory  authority  for  the  less  stringent 
elements. 

EPA  received  many  comments 
regarding  the  program  elements 
necessary  for  interim  approval.  Many 
commenters  expressed  concern  that 
some  of  the  most  dif&cult  program 
elements  to  achieve  were  required  to  be 
"no  less  stringent”  at  the  time  of 
application  in  order  for  a  state  to  qualify 
for  interim  approval.  The  commenters 
suggested  that  EPA  change  this  in  the 
Hnal  rule.  The  Agency  agrees  with  these 
commenters  that  the  program  element 
requirements  required  to  be  no  less 
stringent  at  the  time  of  application,  such 
as  Hnancial  responsibility,  may  be  the 
most  difficult  to  develop.  The  Agency, 
however,  has  promulgated  these  no  less 
stringent  requirements  substantially  as 
proposed  because  they  are  set  forth  by 
statute  and  cannot  be  changed  through 
rulemaking. 

In  the  proposal,  the  elements  of  a 
state  program  that  must  be  immediately 
no  less  stringent  were  listed  as 
corrective  action,  financial 
responsibility,  notification,  and  new 
tank  performance  standards.  Those 
elements  that  could  be  less  stringent 
were  listed  as  leak  detection  and 
prevention,  recordkeeping  for  leak 
detection,  reporting  of  releases  £uid 
corrective  action,  and  closure.  Since  the 
April  17  proposal,  the  elements  of  a 
program  have  been  reorganized  to 
parallel  the  order  in  the  technical 
standards,  and  the  new  tank 
performance  standards  have  been 
divided  into  standards  for  upgrading 
existing  UST  systems  and  general 
operating  requirements  as  well  as 
standards  for  new  tank  design, 
construction,  installation  and 
notification. 

In  order  to  be  no  less  stringent  than 
the  federal  program,  a  state  must  have 
requirements  for  upgrading  of  existing 
UST  systems  and  for  general  operating 
requirements.  For  proposes  of  interim 
approval  of  state  programs,  these 
elements  are  considered  to  be  part  of 
the  new  tank  performance  standards. 
Therefore,  a  state  applying  for  interim 
approval  must  have  requirements  that 
meet  the  federal  objectives  fcH*  the 
following  elements:  New  tank  design, 
construction,  installation,  and 
notification:  upgrading  existing  UST 
systemr,  general  operating 
requirements;  release  response  and 
corrective  action;  and  financial 
responsibility. 

If  a  state  diooses  to  apply  for  interim 
approval,  it  is  accepting  the  limitations 
associated  with  it.  It  must  upgrade  all 


less  stringent  authorities  within  the 
federal  law's  established  timefi-ames. 

EPA  acknowledges  that  this  limitation 
will  make  interim  approval  less 
attractive  to  states,  and  will  discourage 
states  from  applying  for  interim 
approval.  Today’s  rule,  however, 
provides  procediires  for  both  final  and 
interim  approval,  including  the 
automatic  expiration  of  interim  approval 
when  a  state  with  interim  approval  does 
not  submit  a  program  revision  within  the 
prescribed  time  periods. 

Under  sections  9004  (a)  and  (d),  the 
state  UST  program  must  also  provide  for 
adequate  enforcement  of  compliance. 

The  Agency  proposed,  and  today  is 
finalizing,  requirements  mandating 
certain  state  legal  authorities  and 
procedures  for  compliance  monitoring 
and  enforcement  These  regulatory 
requirements  are  found  in  §§  281.40 
through  281.43  and  are  discussed  in 
greater  detail  later  in  this  preamble. 

The  following  section  of  the  preamble 
explains  the  parts  of  the  state’s 
application  that  must  be  provided  to 
demonstrate  coverage  of  all  of  these 
requirements. 

B.  Subpart  B — Components  of  a  Program 
Application  (§§  281.20  through  281.25) 

Today’s  regulation  identifies  the 
components  ^at  must  be  included  in  the 
state  program  application  package 
submitted  to  EPA.  Many  commenters 
requested  that  the  Agency  keep  the 
application  process  as  flexible  and 
streamlined  as  possible.  'The  Agency 
attempted  to  do  this,  and  has  simpl^ed 
the  process  even  further  by  designing  a 
standard  state  application  form  that  will 
be  provided  in  a  State  Program 
Approval  Handbook  to  be  issued  before 
the  effective  date  of  this  rule.  The  use  of 
this  application  form  is  optional  and  the 
state  may  submit  whatever  application 
form  that  it  prefers  as  long  as  it  meets 
the  regulatory  requirements.  As  outlined 
in  §  281.20  (a)  through  (g),  the  state’s 
application  must  at  least  contain  the 
following  basic  parts:  (1)  A  transmittal 
letter  from  the  Governor  of  the  state;  (2) 
a  description  of  the  current  state 
program;  (3)  a  description  of  compliance 
monitoring  and  enforcement  procedures: 
(4)  a  schedule  for  interim  approval, 
where  applicable;  (5)  a  Memorandum  of 
Agreement;  (6)  a  statement  from  the 
state  Attorney  General;  and  (7)  copies  of 
all  applicable  state  laws  and 
regulations.  Although  for  purposes  of 
clarity  today’s  rulemaking  separately 
addresses  the  Attorney  General’s 
statement  and  the  demonstration  of 
adequate  enforcement,  the  state  may 
join  the  two  into  one  document  in  the 
application  package. 


The  Agency  had  originally  proposed 
that  states  submit  an  implementation 
plan  as  part  of  the  application  for 
program  approval.  The  proposed 
implementation  plan  included:  a  long 
term  implementation  strategy;  a 
schedule  for  interim  approval;  and  a 
Memorandum  of  Agreement  (MOA). 

One  commenter  expressed  concern 
that  the  implementation  plan  (proposed 
§  281.22]  was  redundant  and  therefore 
burdensome  to  require  both  a  program 
description  and  an  implementation  plan. 
This  commenter  questioned  the  purpose 
of  a  long  term  implementation  strategy, 
interpreting  it  to  suggest  that  EPA  would 
conduct  detailed  oversight  of  approved 
state  programs.  The  commenter  asked 
whether  the  Agency  would  disapprove  a 
state  that  did  not  achieve  the  goals  laid 
out  in  the  long-term  implementation 
strategy. 

The  Agency’s  intention  is  to  conduct 
oversight  in  a  manner  that  allows  for 
changing  circumstances.  The  original 
intent  of  the  long-term  implementation 
strategy  was  to  provide  a  starting  point 
that  the  Agency  could  use  to  determine 
the  amount  of  assistance  the  state 
needed  to  improve  its  UST  program. 

EPA  expects  that  a  significant  amount  of 
this  improvement  will  occur  after  state 
program  approval.  As  a  result,  the 
information  provided  by  the  plan  can 
and  should  be  satisfied  apart  from  the 
approval  process,  and  thus  the  proposed 
long-term  implementation  strategy  is 
unnecessary.  Because  EPA  believes  that 
the  implementation  plan  is  no  longer 
necessary  for  approval,  and  to  be 
consistent  with  its  efforts  to  streamline 
the  application  package,  EPA  has 
deleted  the  proposed  requirement  for  an 
implementation  plan.  The  schedule  for 
interim  approval  and  the  MOA  are  now 
separate  application  components. 

A  brief  description  of  each  of  the 
reorganized  components  in  the  final  rule 
is  provided  below. 

1.  Transmittal  Letter  (§  281.20(a)) 

A  transmittal  letter  signed  by  the 
Governor  of  the  state  must  accompany 
the  original  state  application.  This  letter 
serves  to  transmit  the  state’s  formal 
request  for  UST  program  approval,  and 
indicates  that  the  Governor  has 
approved  the  designated  lead  state 
agency  for  implementation  of  the  UST 
program. 

2.  Program  Description  (§  28121) 

The  program  description  is  intended 
to  provide  EPA  and  the  public  with 
basic  information  on  the  extent  of  the 
state’s  effort  to  manage  UST  systems. 
During  the  formal  180-day  application 
review  period,  EPA  must  issue  a  public 
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notice  of  the  tentative  decision  to 
approve  or  disapprove  a  state  program 
application.  As  part  of  that  notice,  EPA 
must  note  the  availability  for  inspection 
by  the  public  of  the  state  program 
application.  The  information  in  the 
program  description  is  necessary  to 
ensure  that  the  public  is  informed  of  (1) 
the  state’s  scope  and  jurisdiction,  and 
(2)  the  state’s  plans  for  implementing  an 
UST  regulatory  program  in  lieu  of  the 
federal  program.  Many  commenters 
asked  how  EPA  would  use  the  resource 
information  in  the  program  description. 

In  particular,  they  were  concerned  that 
specific  stafHng  and  funding  Hgures 
would  be  set  by  EPA  in  determining 
state  approval  or  disapproval.  EPA 
notes  that  states  have  been  receiving 
federal  grant  funds  for  program 
development  since  1986.  'These  grants, 
which  require  matching  state  funds, 
have  enabled  states  to  develop 
notification  systems,  obtain  necessary 
legislation,  write  regulations  and 
policies,  and  hire  and  train  staff.  In 
addition,  most  states  now  have  LUST 
Trust  Fund  cooperative  agreements  that 
provide  funds  for  corrective  action,  staff 
hiring  and  training,  and  enforcement 
and  cleanup  activities.  Through  the 
grants  and  cooperative  agreements,  and 
matching  state  funds,  most  states  have 
demonstrated  sufficient  staffing  and 
management  capability  for  purposes  of 
state  program  approval. 

'The  program  description  must  address 
several  subjects.  First,  the  scope  of  the 
state’s  UST  program  is  described, 
including  the  extent  of  the  state’s 
jurisdiction  and  whether  the  state 
program  is  a  "partial”  or  “complete” 
program.  Knowledge  of  program  scope  is 
important  for  approval  because  the 
approved  state  program  is  formally 
designated  to  operate  in  lieu  of  the 
federal  program.  'Thus,  the  state  program 
must  regulate  at  least  the  same 
categories  of  UST  systems  and 
substances  as  the  federal  program  to 
avoid  non-regulation  by  states  of 
categories  of  UST  systems  that  Congress 
intended  to  be  regulated  under  the 
national  UST  program.  ’The  program 
description  also  indicates  whether  the 
state’s  authority  extends  to  Indian 
lands.  For  those  states  that  do  not  have 
authority  over  their  Indian  lands,  EPA 
will  implement  an  UST  program  on 
those  lands. 

Although  the  Agency  received  no 
comments  on  program  scope,  EPA  is 
providing  further  clarification  of  its 
requirements  in  this  area  with  regard  to 
partial  and  complete  programs.  To 
demonstrate  that  the  state  program 
covers  the  same  universe  as  the  federal 
program,  the  state  definitions  will  be 


compared  to  the  following  six  basic 
terms,  defined  in  Subtitle  I,  that  EPA 
believes  are  essential  in  defining  the 
scope  of  the  federal  UST  universe. 

Those  six  terms,  which  are  defined  in 
Section  9001  of  Subtitle  I,  are:  operator, 
person,  release,  regulated  substances, 
petroleum,  underground  storage  tank. 

(Of  course,  the  state  may  incorporate 
any  of  the  other  terms  that  are  included 
in  the  list  of  definitions  in  the  federal 
regulations  at  40  CFR  280.12.)  Hie 
Agency  does  not  require  the  state  to  use 
the  exact  definitions  of  these  terms 
promulgated  in  the  federal  regulations. 
Broadly  written  state  authorities  will  be 
sufiicient,  although  the  Agency  may  ask 
for  a  clarification  if  it  is  not  clear  that  a 
state  definition  includes  the  same 
jurisdiction  as  the  federal  program.  For 
example,  rather  than  defining 
“underground  storage  tank,”  a  statute 
that  could  regulate  any  facility  with 
potential  for  release  into  air,  soil  or 
ground  water  would  be  sufficient. 

Section  281.12(a)  allows  the 
Administrator  to  approve  either  partial 
or  complete  state  programs  as  specified 
in  section  9004(a)  The  definition  of  a 
“partial”  state  program  is  one  that 
regulates  either  petroleum  tanks  only  or 
hazardous  substance  tanks  only.  To 
receive  program  approval,  a  partial  state 
program  must  include  within  its 
jurisdiction  all  of  the  major  categories  of 
UST  systems  that  are  addressed  within 
the  scope  of  the  federal  program  for 
either  petroleum  tanks  or  hazardous 
substance  tanks.  For  instance,  a  state 
program  only  covering  petroleum  tanks 
will  not  be  approved  if  it  does  not  cover 
retail  motor  fuel  UST  systems.  The  state, 
however,  does  not  have  to  have 
immediate  jurisdiction  over  all 
categories  of  petroleum  tanks.  To  be 
approved  in  such  cases,  the  state  must 
reach  an  agreement  with  EPA  in  the 
Memorandum  of  Agreement  on  how 
those  tanks  not  in  the  state  scope  will  be 
regulated,  and  the  state  also  must 
provide  a  schedule  showing  its  plan  for 
expanding  its  jurisdiction  so  that  these 
tanks  will  be  regulated  by  the  state. 

A  “complete”  state  program  regulates 
both  petroleum  and  hazardous 
substance  tanks,  and  the  state  must 
have  jurisdiction  over  at  least  the  same 
categories  of  tanks  as  the  federal 
program.  As  discussed  above,  the  state 
may  indicate  in  the  MOA  how  any  tank 
not  in  its  jurisdiction  will  be  covered  as 
long  as  it  provides  a  schedule  for 
expanding  its  jurisdiction  'Those 
categories  of  USTs  that  EPA  had 
proposed  to  defer  but  now  regulates  in 
the  final  technical  standards  must  be 
included  within  the  scope  of  the  state 
program.  For  example,  used  oil  USTs 


need  to  be  regulated  under  state 
programs. 

Today’s  final  technical  rules  do  not 
cover  certain  UST  systems.  Because  the 
Agency  currently  has  insufficient 
information  to  decide  whether  to 
regulate  these  deferred  USTs,  the 
question  of  what  (if  any)  standards  are 
appropriate  will  be  considered  in  the 
future.  Deferred  UST  systems,  however, 
are  subject  to  interim  prohibition  and 
the  release  response  and  corrective 
action  requirements  under  the  federal 
program.  UST  systems  storing  fuel  for 
emergency  generators  are  subject  to  all 
but  the  release  detection  requirements. 
'Thus,  EPA  and  the  state  must  agree  on 
how  to  oversee  compliance  of  the 
regulatory  requirements  applicable  to 
any  deferred  USTs  in  the  MOA.  States 
may  want  to  consider  including  the  list 
of  deferred  USTs  within  their  statutory 
authority  from  the  start  to  avoid  the 
necessity  for  future  changes  to  expand 
their  jurisdiction  when  and  if  federal 
regulations  for  the  deferred  systems  are 
eventually  published. 

EPA  has  exempted  by  regulation 
certain  other  categories  of  UST  systems 
entirely,  and  states  will  not  need  to 
include  these  systems  within  their 
jurisdictions  in  order  to  have  adequate 
program  scope  for  approval.  'The 
categories  of  USTs  ffiat  are  deferred  and 
exempted  are  described  elsewhere  in 
today’s  Federal  Register. 

Today’s  rulemaking  does  not  hinder 
states  ^m  implementing  a  state 
program  that  is  broader  in  scope  than 
the  federal  program  (§  281.12(a)(3)).  A 
state  program,  for  example,  may 
regulate  all  heating  oil  tanks,  although 
tanks  used  for  storing  heating  oil  for 
consumptive  use  on  the  premises  where 
stored  are  excluded  from  the  federal 
UST  program.  In  such  cases,  the 
additional  scope  of  coverage  is  not 
reviewed  by  EPA  as  part  of  the  state 
program  approval  process.  In  addition,  if 
EPA  were  asked  to  provide  enforcement 
assistance,  EPA  cannot  enforce  these 
additional  state  requirements.  On  the 
other  hand,  in  approved  states  with 
requirements  (such  as  release  detection) 
that  are  more  stringent  than  the 
corresponding  federal  requirements,  the 
more  stringent  requirements  are  part  of 
the  approved  program  and  are  federally 
enforceable  (§  281.12(a)(3)). 

Second,  this  program  description  will 
also  describe  the  organizational 
structure  of  any  state  and  local 
implementing  agencies  administering  the 
UST  program  within  a  state.  'The 
program  description  must  generally 
identify  the  major  jurisdictional 
responsibilities,  program  operation 
roles,  and  lines  of  communication  and 
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authority  of  these  implementing 
agencies.  Copies  of  any  Memoranda  of 
Understanding  (MOUs)  or  written 
agreements  for  coordination  of  intra¬ 
state  responsibilities  should  be 
provided. 

In  addition,  the  program  description 
should  identify  the  number  of  persons 
currently  involved  in  UST  program 
operations,  their  general  functions,  and 
the  staff  expected  to  be  employed  in  the 
near  future  (if  available).  State 
applications  should  also  explain  any 
limitations  on  hiring  or  the  utilization  of 
existing  staff.  This  information  is 
requested  so  that  the  public  will  be 
informed  of  operating  constraints  when 
the  approval  application  is  made 
available  to  the  public  through  the 
formal  review  process.  This  information 
would  rarely  be  a  determining  factor  in 
assessing  the  adequacy  of  the  state's 
program  for  regulating  the  UST  system 
universe.  In  their  response  to  the 
proposal  many  states  commented  on 
their  current  resource  problems.  The 
Agency  will  not  dictate  staffing  levels 
for  purposes  of  state  program  approval 
Third,  the  program  deaeration  should 
explain  any  plans  the  state  program  has 
for  meeting  the  estimated  future  costs  of 
administering  the  program.  There  will  be 
no  minimum  base  number  used  by  EPA 
in  approving  state  programs.  All  states 
must  have  some  source  of  funding 
independent  of  federal  grant  monies. 

The  Subtitle  I  federal  grants  are 
provided  by  Congress  as  seed  money  for 
use  by  states  to  initiate  program 
development  among  other  things.  EPA 
received  many  comments  about  the  high 
costs  of  implementing  UST  programs  in 
the  states.  EPA  will  not  expect  states  to 
have  all  necessary  funds  available  at 
the  time  of  application  for  approval  As 
with  staffing,  EPA  will  approve  states 
that  need  to  develop  additional  funding 
sources,  and  believes  that  funding  is  a 
longer-term  issue  that  is  largely  separate 
and  apart  from  the  state  program 
approval  process. 

In  conclusion,  EPA  does  not  expect 
the  resource  information  required  in  the 
program  description  to  result  in  the 
disapproval  of  state  programs.  Only  in 
the  unlikely  situation  where  a  state 
clearly  has  insufficient  staff  or  funds  to 
implement  its  program  will  EPA 
disapprove  the  state  because  of 
inadequate  resource  levels.  The  program 
description,  in  general  will  be  used  by 
EPA  and  the  public  as  badiground 
information  that  will  help  to  ensure  that 
a  viable  state  program  does  exist 
Additional  guidance  on  the  program 
description  and  the  other  pmls  of  the 
application  is  being  made  available  to 
states  in  the  form  ^  a  State  Program 


Approval  Handbook,  which  EPA  has 
developed  to  help  states  implement 
today’s  rule. 

In  the  April  17  proposal,  EPA  required 
states  to  include  a  description  of  their 
compliance  monitoring  and  enforcement 
procediu^s  in  the  program  description. 

In  reorganizing  the  proposal  EPA  is  now 
includii^  compliance  monitoring  and 
enforcement  as  separate  parts  of  the 
application.  The  Attorney  General’s 
statement  (§  281.25)  should  include  the 
state’s  authorities  for  compliance 
monitoring  and  enforcement  The  state's 
demonstration  of  adequate  enforcement 
(S  281.22)  will  ensure  ffiat  the  state  has 
appropriate  procedures  for 
implementing  those  authorities.  EPA's 
criteria  for  evaluating  the  adequacy  of 
the  state's  authorities  and  procedures 
are  explained  under  Subpart  D  of  this 
preamble. 

3.  Description  of  Compliance  Monitoring 
and  Enforcement  Procedures  (§  281.22) 

The  description  of  compliance 
monitoring  and  enforcement  procedures 
must  include  information  on  the  state's 
procedures  for  UST  population 
identification,  general  compliance 
monitoring,  and  general  enforcement 
response.  More  specifically,  the 
implementing  agency  must  have  systems 
for  Updating  and  maintaining  an 
inventory  of  the  UST  population; 
collecting  and  maintaining  data  on 
violators  and  monitoring  their 
subsequent  compliance  status  over  time; 
and  exercising  legal  authorities  to  take 
enforcement  actions  against  violators, 
bring  them  into  compliance,  and  deter 
other  potential  violators. 

4.  Schedule  for  Interim  Approval 
(§  281.23) 

States  applying  for  interim  approval 
must  include  a  schedule  to  propose, 
finalize,  and  change  the  necessary 
regulations  and  legislation.  The  schedule 
should  address  major  milestones  in  the 
program  development  process,  for 
example,  submission  of  draft  legislation, 
proposal  of  regulation,  and  promulgation 
of  final  regulations. 

5.  Attorney  General’s  Statement 
(§  281.25) 

A  fifth  component  of  the  state  UST 
program  application  is  a  statement  firom 
the  state  Attorney  General  certifying 
that  state  laws  and  regulations  provide 
adequate  authority  to  implement  the 
required  elements  of  an  approved 
program.  The  Attorney  General’s 
statement  is  the  foundation  for  ensuring 
that  the  state  UST  program  is  no  less 
stringent  than  the  federal  pro^m.  The 
Attorney  General,  or  an  independent 
legal  counsel  for  the  state,  must  certify 


that  the  state  laws  and  regulations 
provide  authority  to  implement  the 
program  described  in  the  application 
and  has  legal  authorities  for  compliance 
monitoring  and  enforcement  that  meet 
the  requirements  of  §§  281.40  through 
281.43. 

6.  Memorandum  of  Agreement  (§  281.24) 

The  MOA  explains  EPA’s  and  the 
lead  state  agency’s  respective 
responsibilities  for  UST  program 
administration  and  enforcement  The 
state  staff  will  develop  the  draft  MOA  in 
close  consultation  with  EPA  staff.  The 
MOA  will  be  particularly  important  if  a 
state  is  applying  for  approval  of  only  a 
partial  UST  program.  In  addition,  if  the 
state  program  does  not  cover  the  same 
universe  of  underground  storage  tanks 
as  the  federal  program,  the  MOA  should 
include  an  agreement  between  the  state 
and  EPA  with  regard  to  how  those  tank 
systems  not  covered  by  the  state 
program  will  be  regulated. 

EPA  received  comments  suggesting 
that  local  agencies  be  allowed  to  sign 
the  MOA.  The  MOA,  however,  is  signed 
only  by  EPA  and  the  lead  state  agency 
because  it  is  important  to  have  all  UST 
program  issues  within  the  state 
coordinated  by  one  lead  state  agency. 
The  need  for  coordination  makes  it 
impractical  for  other  participating  state 
agencies  and  all  the  local  authorities  to 
sign  the  MOA.  In  addition,  EPA  is  only 
authorized  to  approve  states. 

7.  Copies  of  All  Applicable  State  Laws 
and  RegiUations  (§  281.20) 

Copies  of  all  applicable  state  laws 
and  regulations  are  essential  for  EPA  to 
evaluate  the  state  program's  scope  and 
technical  requirements.  This  information 
will  also  serve  as  the  basis  for 
establishing  a  record  of  the  state  laws 
and  regulations  regarding  USTs  in 
approved  states.  EPA  will  codify  state 
programs  by  incorporating  state  laws 
and  regulations  by  reference  as  part  of 
its  final  approval  of  the  state  program. 
Codification  will  enable  all  interested 
parties  to  receive  notice  of  which  state 
laws  and  regulations  comprise  the 
Subtitle  I  program  in  approved  states. 
Another  reason  the  Agency  codifies 
state  laws  and  regulations  is  to  clarify 
the  requirements  that  are  effective  in 
that  state  for  purposes  of  federal 
enforcement.  Once  the  state  program  is 
approved,  it  operates  in  lieu  of  the 
federal  UST  program.  Therefore,  if  EPA 
were  to  take  an  enforcement  action  in 
an  approved  state,  it  would  do  so  using 
federal  authorities  but  citing  violations 
of  state  law  or  regulations. 
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C.  Subpart  C — Criteria  for  "No  Less 
Stringent"  (§§ 281.30  through  281.36) 

1.  Background 

a.  Summary  of  public  comments.  In 
the  preamble  to  the  April  17  proposal  (52 
FR 12858).  EPA  solicited  comments  on 
three  options  for  determining  whether 
technical  requirements  in  states  seeking 
approval  are  no  less  stringent  than  the 
corresponding  federal  standards. 

Several  states  commented  on  the 
importance  of  two  goals:  Establishing 
flexible  criteria  for  approval  of  state 
programs,  and  clearly  identifying  the 
minimum  state  program  requirements  in 
the  final  state  program  approval 
regulation.  EPA  recognizes  that  these 
two  goals  may  often  be  in  tension,  and 
today’s  Hnal  rule  attempts  to  strike  a 
balance  between  them  through  the 
establishment  of  clear  baseline  criteria 
that  will  accommodate  effective  existing 
state  UST  programs  to  the  greatest 
extent  possible  consistent  with  the 
statute. 

The  Agency's  preferred  option 
consisted  of  comparing  the  overall 
requirements  within  each  technical 
program  element  of  the  state  program  to 
the  federal  objective  for  that  element. 
Whether  the  state  program  element  was 
no  less  stringent  would  be  determined 
by  its  performance  in  meeting  the 
overall  federal  objectives  for  that 
element.  The  two  rejected  options 
included  (1)  a  holistic  evaluation  that 
would  compare  the  overall  stringency  of 
the  total  state  program  to  the  total 
federal  program,  which  would  allow 
trade-offs  between  program  elements 
(for  example,  balancing  less  stringent 
financial  responsibility  with  more 
stringent  release  detection 
requirements),  and  (2)  a  line-by-line 
comparison  of  speciHc  state  and  federal 
requirements.  In  the  second  of  these  two 
options,  all  the  federal  requirements 
would  be  matched  by  identical  or 
closely  similar  state  requirements  for 
purposes  of  state  program  approval. 

Many  comments  were  received  on 
these  options  for  defining  “no  less 
stringent."  Some  commenters  felt  that 
only  the  holistic  approach  would  allow 
states  sufficient  flexibility.  Some 
commenters  believed  that  only  a  line- 
by-line  review  would  result  in  no  less 
stringent  state  programs.  Other 
commenters  agreed  with  the  Agency’s 
preference  for  the  element-by-element 
approach  as  a  balance  between 
flexibility  and  certainty.  EPA  carefully 
reviewed  these  comments  and  still 
prefers  the  element-by-element 
approach.  This  decision  was  based  on 
EPA's  intention  (1)  to  develop  a  state 
program  approval  process  that  will 
allow  states  to  use  alternative 


approaches  in  program  development 
and  implementation,  and  (2)  to  ensure 
that  state  programs  meet  the  baseline 
standards  established  in  the  federal 
program  to  protect  human  health  €md 
the  environment. 

In  the  preamble  to  the  April  17 
proposal,  EPA  requested  comment  on 
whether  to  include  state  approval 
criteria  in  regulation  or  guidance.  Many 
commenters  wrote,  and  the  Agency 
agrees,  that  including  the  criteria  in 
regulation  would  ensure  needed 
consistency  and  clarity  in  approving 
state  programs.  Subpart  C  of  today’s 
final  rule  provides  the  criteria  all  states 
must  meet  before  receiving  approval, 
and  that  EPA  will  use  in  judging  each 
state  application. 

In  its  supplemental  Federal  Register 
notice  of  December  23. 1987,  EPA 
proposed  criteria  for  state  program 
approval  in  the  form  of  objectives  for 
each  of  the  eight  technical  program 
elements:  New  UST  system  design, 
construction,  installation  and 
notification;  upgrading  existing  UST 
systems;  generd  operating 
requirements;  release  detection;  release 
reporting  and  investigation;  corrective 
action;  out-of-service  and  closed  UST 
systems;  and  financial  responsibility. 
Through  the  process  of  identifying  the 
underlying  purpose  of  the  federal 
technical  requirements  in  each  program 
element,  EPA  developed  the  proposed 
federal  objectives.  The  Agency’s  own 
interpretation  of  administrative  and 
procedmal  details  that  were  in  the 
technical  rule  were  intentionally  left  out 
of  the  federal  objectives. 

These  objectives  represented  the 
Agency’s  expectations  of  what 
constitutes  a  no-less-stringent  state 
program.  By  requiring  the  state  to 
achieve  the  objectives  underlying  the 
detailed  federal  requirements  in  each 
element  rather  than  match  each 
regulatory  detail  of  the  federal 
requirements,  EPA  provides  a 
performance-based  measure  for 
evaluating  programs  and  recognizes  that 
the  precise  details  in  the  federal 
program  are  not  the  only  feasible 
approach  to  UST  regulation.  By 
establishing  these  objectives,  EPA  also 
provides  a  fi'amework  for  approval  that 
guarantees  that  each  state  UST  program 
provides  a  minimum  level  of  protection. 

Many  comments  were  received  on 
EPA’s  proposal  to  use  the  objectives  as 
criteria  for  state  program  approval. 
Many  commenters  agreed  with  the 
objectives  approach  and  felt  that 
objectives  would  allow  development  of 
regulations  appropriate  to  the 
geographical  characteristics  and  the 
profile  of  the  regulated  community  of 


each  individual  state.  Some  commenters 
agreed  with  the  objectives  approach,  but 
they  suggested  that  the  objectives 
needed  to  be  more  specific  in  several 
areas.  The  Agency  has  reviewed  each  of 
the  objectives  and  provided  greater 
specificity  for  several  of  them.  More 
details  and  guidance  are  included  in 
today’s  preamble  in  the  section-by¬ 
section  discussion  of  the  objectives  for 
each  program  element  Other 
commenters  expressed  concern  that  the 
objectives  not  be  confused  with 
relations  and  emphasized  that  the 
objectives  should  be  viewed  by  the 
states  as  no  less  stringent  review 
criteria,  but  not  as  the  model  to  be 
copied  into  state  regulations.  EPA 
agrees  with  these  commenters  and,  in 
the  following  section,  has  provided 
further  guidance  on  how  states  should 
develop  regulations  that  will  meet  the 
performance  goals  set  out  in  the 
objectives.  Furthermore,  the  Agency  has 
developed  a  Handbook  for  State 
Program  Approval  that  will  give  more 
guidance  and  clarification  on  meeting 
the  objectives. 

One  commenter  discussed  the  legality 
of  the  federal  objectives  approach.  This 
commenter  argued  that  the  approach 
was  illegal,  saying  that  Congress  did  not 
authorize  EPA  to  create  a  subset  of  the 
federal  requirements  that  would  be  used 
to  assess  the  adequacy  of  state 
programs.  However,  EPA  does  not  agree 
with  the  commenter  who  argued  that  the 
federal  objectives  and  element-by¬ 
element  approach  promulgated  today 
are  inconsistent  with  Congressional 
intent.  First,  under  today’s  rule,  EPA  is 
not,  contrary  to  the  commenter’s 
suggestion,  picking  and  choosing  a 
subset  of  federal  requirements  by  which 
to  judge  the  stringency  of  state  UST 
programs.  Instead,  the  federal  objectives 
and  the  element-by-element  approach 
are  designed  to  identify,  on  a  holistic 
basis,  the  environmental  performance 
standards  to  be  achieved  by  the 
technical  requirements  in  each  program 
area.  State  programs  will  be  required  to 
achieve  the  performance  standard  for 
each  program  area  rather  than  match 
each  detail  in  the  federal  rule.  EPA  does 
not  believe  that  the  environmental 
objectives  approach  set  out  in  today’s 
rule  will  result  in  the  approval  of  state 
UST  programs  that  are  less  stringent 
than  the  federal  UST  program. 

Second,  the  language  of  section  9004 
is  consistent  with  the  federal  objectives 
and  element-by-element  approach 
promulgated  in  today’s  rule.  Section 
9004(b)  requires  EPA  to  judge  the 
stringency  of  state  programs  by 
comparing  the  state  requirements  in 
seven  program  areas  to  the 
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corresponding  federal  standards. 

Nothing  in  the  statutory  language 
suggests  that  a  line-by-line  comparison 
must  be  made  between  individual  state 
requirements  and  corresponding  federal 
regulations.  Rather,  paragraphs  (a)  and 
(b)  of  section  9004,  when  read  together, 
strongly  suggest  that  the  relevant 
comparison  is  to  the  standard  set  in 
each  federal  program  area. 

Consistency  among  state  programs 
was  an  objection  raised  by  many 
commenters  who  are  concerned  that 
UST  programs  that  vary  from  state  to 
state  will  create  an  excessive 
compliance  burden  on  those  members  of 
the  regulated  community  operating  in 
more  than  one  state.  These  commenters 
believe  some  flexibility  for  states  is 
useful,  but  that  uniformity  and 
consistency  are  equally  important.  Some 
commenters  pointed  out  that  the  federal 
technical  rule  is  the  result  of  extensive 
research  and  analysis,  and  they 
suggested  that  states  should  be 
encouraged  to  adopt  the  federal 
standards. 

EPA  does  not  believe,  however,  that 
the  specific  federal  requirements  in  the 
technical  rule  provide  the  only  dehnitive 
approach  for  protection  of  human  health 
and  the  environment.  Many  of  the 
specific  details  of  the  federal  regulations 
are  necessary  to  establish  requirements 
that  the  regulated  commimity  can  follow 
and  that  the  Agency  can  enforce.  State 
regulations  must  accomplish  the  same 
underlying  goals  that  the  federal 
requirements  aim  to  achieve.  If  a  state 
chooses  to  accomplish  them  using 
different  methods  or  administrative 
procedures  than  the  federal  government, 
however,  EPA  does  not  believe  that  that 
choice  should  preclude  program 
approval. 

b.  The  technical  standards  rule  and 
state  program  approval.  The  details 
provided  in  the  technical  rule  had  to  be 
included  so  that  the  regulated 
community  could  understand 
specihcally  what  had  to  be  done  to 
comply  with  federal  requirements,  and 
so  that  the  regulations  could  be 
enforceable  by  EPA.  Given  the  nature  of 
the  state  program  approval  process,  EPA 
is  aware  that  state  program  reviews  will 
inevitably  entail  some  comparison  of 
specific  federal  and  state  technical 
requirements  because  EPA's  technical 
requirements  provide  a  model  against 
which  the  state  program  can  be 
measured.  The  Agency  is  concerned  that 
requiring  such  a  line-by-line  review  of 
state  programs  would  result  in  delays 
that  would  be  due  to  issues  having  little 
to  do  with  that  actual  stringency  of  the 
state  program  or  its  overall 
performance.  Thus,  in  order  to  establish 


the  federal  objectives  for  each  program 
element,  EPA  distinguished  between 
those  requirements  in  its  technical 
standards  that  are  substantive  baseline 
environmental  standards  from  those 
procedural  and  administrative 
requirements  that  are  necessary  to 
protect  human  health  and  the 
environment,  but  are  not  the  only 
approach  for  doing  so.  The  former  only 
are  the  basis  for  state  program  approval 
under  the  “no  less  stringent"  standard. 
The  latter  may  also  be  advised  through 
a  variety  of  approaches  established  by 
the  implementing  agency  in  states  that 
have  not  yet  received  program  approval. 

In  the  Supplemental  Notice,  EPA 
requested  comment  on  whether  changes 
were  needed  in  several  provisions  of  the 
proposed  UST  technical  standards  to 
ensure  the  intended  flexibility  was 
available  for  the  approval  of  states  that 
are  no  less  stringent.  These  changes 
would  allow  states  to  substitute  their 
own  procedural  and  administrative 
requirements  for  those  set  forth  by  EPA 
in  the  federal  technical  standards.  Many 
commenters  supported  allowing  states 
additional  latitude  in  this  exercise  of 
administrative  discretion,  specifically  as 
pertains  to  the  development  of 
administrative  and  procedural 
requirements.  In  considering  this  issue, 
EPA  noted  that  several  state  and  local 
programs  are  already  implementing 
varying  procedural  and  administrative 
requirements  that  appear  to  be  effective. 
For  the  above  reasons,  EPA  has  decided 
to  integrate  this  additional  decision¬ 
making  authority  into  the  final  technical 
rule.  (See  the  preamble  discussion  in 
support  of  that  rule  elsewhere  in  today’s 
Federal  Register  notice.) 

c.  Achieving  the  objective.  In 
developing  a  state  UST  program,  EPA 
believes  all  states  will  have  the  same 
problem  the  Agency  had  in  defining 
sufHciently  clear  requirements  so  that 
the  regulated  community  will 
understand  their  responsibilities  under 
the  rules  and  can  be  held  to  comply  with 
them.  UST  system  owners  and 
operators,  the  interested  public,  and 
state  inspectors  will  need  to  know  and 
be  able  to  understand  the  minimum 
state  requirements  that  apply  to  the 
complete  operation  (from  installation  to 
closure]  of  all  UST  systems.  However, 
the  final  objectives  promulgated  in 
today's  state  program  approval 
regulations  do  not,  and  were  not  meant 
to,  restrict  states  to  all  the  specific 
details  of  the  federal  program.  EPA 
intends  to  allow  states  to  choose  a 
number  of  methods  that  will  establish 
UST  programs  with  clear, 
understandable  requirements.  The  three 
major  methods  are  discussed  below. 


First,  a  state  may  adopt  or  incorporate 
by  reference  today’s  final  technical 
regulations.  EPA  already  has  some 
indications  that  several  states  plan  to  do 
this.  These  technical  requirements  have 
been  developed  with  the  thought  that 
state  programs  may  use  them  as  the 
model  for  their  state  UST  regulations. 
This  approach  is  the  simplest  and  takes 
advantage  of  the  effort  made  by  EPA  to 
develop  implementable  and 
environmentally  protective  regulations. 

Second,  a  state  may  develop  a 
different  regulatory  approach  that  is, 
however,  analogous  to  the  federal 
program  because  it  satisfies  the 
performance  objectives  for  each 
program  element.  EPA’s  final  technical 
requirements  reflect  administrative  and 
technical  decisions  that  do  not  always 
have  to  be  duplicated  for  a  state 
program  to  be  no  less  stringent  in 
performance.  For  example,  the  federal 
requirements  for  new  UST  system 
installations  mandate  the  use  of 
nationally  accepted  codes.  The  same 
performance  objective  (sound 
installations  at  all  new  USTs)  may  be 
achieved  if  the  state  simply  requires 
owners  and  operators  to  use  certified 
installers  and  the  state  has  a  system  of 
licensing  or  certifying  installers  that 
includes  adherence  to  these  same  codes. 
If  a  state  uses  another  approach  or 
requires  a  different  method  than  that 
specified  under  the  federal  program,  the 
state  must  demonstrate  that  it  has 
achieved  the  federal  objective  within 
that  program  element  to  be  accepted  to 
operate  “in  lieu  of’  the  federal  program. 

In  adopting  this  second  approach,  the 
state  may  develop  different  regulations 
that  provide  as  specific  and  clear 
directions  for  the  owners  and  operators 
as  do  the  federal  requirements.  One 
advantage  of  this  method  of  rulemaking 
that  the  regulated  communities  will 
understand  their  responsibilities  and 
can  be  held  to  comply  with  them. 

Alternatively,  a  state  may  choose  to 
promulgate  regulations  that  are  more 
general  and  then  supplement  these  with 
detailed  policies  and  guidelines  to 
instruct  the  regulated  community  and 
the  public  of  its  requirements  and 
procedures  for  implementing  the 
regulations.  These  general  requirements 
must  at  least  provide  the  state  with 
authority  to  hold  all  UST  system  owners 
and  operators  responsible  for  achieving 
the  overall  performance  goals  provided 
in  the  objectives,  even  if  the  state 
regulations  do  not  specify  exactly  how 
to  meet  each  performance  goal.  This 
method  of  rulemaking,  however,  has  a 
significant  disadvantage  in  that  it  may 
increase  the  state’s  implementation 
burden  because,  to  be  enforceable,  any 
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such  general  requirements  must  be 
supplemented  by  other  state  actions  that 
ensure  adequate  clarincation  of  how,  at 
a  minimum,  to  achieve  the  performance 
goal.  Supportive  actions  could  consist  of 
state  administrative  policies,  technical 
interpretations,  procedures,  or 
guidelines  that  more  clearly  establish 
how  the  general  requirements  can  be 
met.  For  example,  if  the  state  regulations 
require  the  use  of  only  approved 
methods  of  release  detection,  then  some 
system  for' review  and  approval  of 
release  detection  methods  must  be 
developed  by  the  state  that  will  not 
result  in  approval  of  methods  less 
stringent  than  those  allowed  under  the 
federal  program. 

Several  conunenters  on  the  December 
23  supplemental  notice  expressed 
concerns  about  this  type  of  state 
approach  and  whether  state  guidelines 
should  be  sufficient  for  program 
approval  as  opposed  to  detailed  state 
regulatory  requirements.  Several  other 
commenters  felt  that  procedures  and 
guidelines  would  be  adequate  to 
demonstrate  the  adequacy  of  a  state 
program  and  that  this  could  significantly 
expedite  program  approvals,  thus 
allowing  the  state  to  concentrate  its 
resources  on  cleanups  and  other 
necessary  activities.  Two  commenters 
objected  to  allowing  state  guidelines  or 
procedures  to  replace  state  regulations 
for  given  requirements.  One  of  these 
commenters  wrote  that  regulations  and 
statutes  should  be  required  in  order  to 
eliminate  the  possibility  of  an  informal 
change  in  policy  or  of  enforcement 
problems.  The  other  commenter  felt  that, 
in  order  to  provide  fair  notice  and 
clarity  of  state  methods,  such  guidelines 
or  procedures  must  be  submitted  for 
public  notice  and  comment. 

In  response  to  those  commenters  who 
expressed  concerns  over  whether  state 
guidelines  should  be  sufficient  for 
purposes  of  program  approval,  EPA  is 
clarifying  that  guidelines  are  not  a 
substitute  for  regulations.  Guidance 
documents  and  written  policies  are  not 
generally  enforceable,  while  regulations 
do  have  the  force  of  law.  However, 
because  EPA’s  Subtitle  I  program 
approval  process  focuses  on  whether  a 
state  program  meets  federal 
performance  objectives,  an  approvable 
program  will  not  need  to  have  the  same 
level  of  detail  and  specificity  in 
regulations  that  would  be  required  if  the 
approach  to  program  approval  involved 
a  comparison  of  individual  state 
requirements  with  the  federal  standards. 
State  requirements  that  meet  the 
underlying  federal  objectives  are 
sufficient  for  approval  in  terms  of 
meeting  the  no  less  stringent  criteria. 


irrespective  of  whether  or  not  they  are 
supplemented  with  additional  guidance 
or  procedures.  However,  if  the  state 
does  not  provide  speciHc  enough 
direction  to  the  regulated  community 
and  public  on  how  to  implement  the 
state  regulations,  the  state  may  not 
receive  approval  for  their  UST  program. 
General  regulations  are  difflcult  to 
enforce  because  the  vagueness  and  lack 
of  specificity  may  confuse  owners  and 
operators  who  will  then  be  less  likely  to 
tiy  and  comply  with  them.  Without  the 
ability  to  provide  adequate  enforcement 
through  clear  direction,  the  state 
program  will  not  be  approvable.  One  of 
the  criteria  for  withdrawing  approval  of 
state  programs  (§  281.60(1])  is  the  lack  of 
ability  to  enforce  state  regulations;  thus, 
it  is  also  a  criterion  for  approval.  An 
instance  of  where  clear  direction  might 
be  needed  occurs  in  the  objective  for 
release  investigation,  confirmation  and 
reporting,  which  says  that  a  state  must 
have  standards  that  require  prompt 
reporting  of  confirmed  releases.  The 
state  should  define  what  “prompt”  is 
using  a  number  so  that  the  owners  and 
operators  have  a  clear  direction  on 
when  such  reporting  must  be  done  and 
so  that  the  state  has  the  ability  to 
determine  and  then  to  enforce  a 
violation  of  this  reporting  requirement. 
Therefore,  where  specific  state 
standards  are  not  embodied  in  statute  or 
regulations,  the  Agency  will  consider 
policies  or  guidance  documents 
submitted  with  the  state  application  for 
approval  if  they  are  used  to  support 
applicable  general  state  regulations. 

'Third,  a  state  can  use,  for  example,  a 
combination  of  the  above  approaches 
that  copies  some  elements  of  the  federal 
program  in  some  elements,  and  uses  a 
different  regulatory  approach  in  other 
program  elements.  The  state  program 
will  have  met  the  no  less  stringent 
criteria  for  state  program  approval  if  the 
regulations  within  each  element  achieve 
the  performance  objectives  for  those 
elements. 

d.  State  approaches  to  ground-water 
classification.  EPA  recognizes  that 
releases  from  UST  systems  located  in 
certain  sensitive  areas  could  pose  a 
greater  risk  to  human  health  and  the 
environment  than  other  areas.  In 
developing  the  technical  regulations,  the 
Agency  considered  and  requested 
comments  on  a  federal  classification 
approach  under  which  a  class  or  classes 
of  UST  systems  located  in  higher-risk 
areas  would  be  subject  to  more  stringent 
requirements  than  UST  systems  located 
in  less  sensitive  areas.  After  careful 
consideration  of  this  issue,  EPA  rejected 
the  concept  of  a  federal  ground-water 
classification  scheme  in  promulgating 


the  final  technical  regulations  for 
underground  storage  tanks.  (This  is 
discussed  in  more  detail  in  the  technical 
standards  rule,  published  elsewhere  in 
today’s  Federal  Register.)  The  Agency 
strongly  believes  that  the  classification 
of  ground  water  must  be  based  on  highly 
localized  hydrogeological  circumstances 
and,  therefore,  that  classification  should 
be  a  state  or  locally  initiated  activity. 

The  Agency  has  also  concluded  that 
criteria  for  a  national  scheme  of 
classification  (that  is,  one  that  could 
encompass  all  the  conditions  across  the 
country)  could  not  be  developed  and 
feasibly  applied  to  the  national  UST 
program. 

A  classification  approach  to 
regulating  UST  systems  at  state  or  local 
levels,  however,  where  local 
environmental  conditions  are  better 
known,  may  be  feasible  and 
appropriate;  such  a  classification 
approach  could  result  in  improved 
environmental  management.  For 
example,  several  states  have  karst  or 
limestone  areas  where  contamination, 
once  released,  is  nearly  impossible  to 
contain.  In  such  areas,  the  state  is  free 
to  consider  whether  secondary 
contaiiunent  with  interstitial  monitoring 
could  provide  enhanced  leak  detection 
and  better  prevent  releases  in  these 
sensitive  areas.  Under  today’s  approach 
to  program  approval,  the  Agency  allows, 
but  does  not  require,  states  to  develop  a 
classification  approach  for  use  in 
determining  whether  more  stringent  leak 
detection  and  containment  standards 
should  apply  to  UST  systems  being 
located  in  sensitive  or  high-risk  areas. 
States  that  have  already  developed  a 
classification  system  may  decide  to  use 
it  to  regulate  USTs.  Under  today’s  final 
rule  for  state  program  approval,  the 
federal  objectives  must  be  the  minimum 
requirements  in  all  areas  of  the  state  for 
the  program  to  be  determined  “no  less 
stringent”  than  the  federal  program; 
however,  states  could  use  a 
classification  scheme  to  establish 
standards  for  certain  areas  that  are 
more  stringent  than  those  under  the 
federal  program. 

e.  The  use  of  state  variances  in 
approved  programs.  The  Agency 
solicited  comment  on  the  use  of 
technology-  and  risk-based  variances  in 
the  preamble  to  the  proposed  EPA 
technical  standards  rule  (52  FR 12739 
and  48641).  Technology-based  variances 
are  included  in  the  federal  technical 
regulations  (published  elsewhere  in 
today’s  Federal  Register).  For  example, 
the  release  detection  standards  allow 
owners  or  operators  to  use  non-specified 
methods  of  release  detection  if  they  can 
demonstrate  to  the  implementing 
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agency,  or  if  the  implementing  agency 
otherwise  determines,  that  the 
alternative  method  will  achieve 
performance  that  is  as  effective  as  the 
allowed  methods.  Risk-based  variances 
would  allow  less  frequent  or  alternative 
approaches  to  release  detection  of 
protected  tanks  in  areas  where  the  risk 
to  human  health  and  the  environment  is 
believed  to  be  lower  (for  example, 
where  ground  water  is  deep  and  not 
vulnerable  to  contamination).  The 
Agency  has  decided  not  to  include  risk- 
based  variances  in  the  federal  technical 
standards  rule  because  it  is  the 
Agency's  experience  that  variances 
based  on  site  characteristics  are 
generally  difficult  to  justify  and 
implement.  In  a  regulated  conununity 
the  size  of  the  national  UST  community, 
such  a  provision  would  be  practically 
impossible  for  EPA  to  implement 
throughout  the  nation.  Instead,  the 
Agency  has  developed  national 
standards  that  set  a  baseline  of 
protection  in  all  areas. 

This  subject  also  arises  in  connection 
with  state  program  approval.  In  the 
December  23, 1987  Supplemental  Notice 
(52  FR  48645),  the  Agency  solicited 
comments  on  whether  state  programs 
should  be  approved  if  they  had  a 
variance  procedure  for  owners  and 
operators  of  petroleum  UST  systems 
that  allowed  alternative  and  less 
stringent  release  monitoring  methods  in 
lower  risk  areas  (for  example,  a  state 
could  prospectively  classify  such  lower 
risk  areas).  The  Agency  received  some 
conunents  in  favor  and  some  in 
opposition  to  this  approach.  In 
reviewing  these  comments,  the  Agency 
has  decided  not  to  allow  approval  of 
state  programs  that  do  not  maintain  the 
minimum  federal  objectives  in  all  areas 
of  the  state.  An  important  reason  for  not 
accepting  the  use  of  less  stringent 
release  detection  in  “lower  risk  areas"  is 
the  difficulty  in  clearly  establishing 
what  constitutes  a  lower  risk.  Several 
state  officials  conunented  that  they 
would  not  be  allowed  by  the  public  to 
“write-off"  less  vulnerable  areas. 
Another  commenter  questioned  the 
judgement  of  classifying  lower  risk 
areas  based  on  ground  water  because  a 
safety  and  health  hazard  (explosive  or 
toxic  gases)  could  be  present  at  any  site 
with  a  release.  EPA  agrees  that  the  ffnal 
technical  standards  for  release  detection 
have  been  developed  to  enable  the  early 
detection  and  minimization  of  all 
releases  to  ensure  that  present  and 
future  ground  water  uses  are  protected 
at  all  sites  and  that  all  health  and  safety 
threats  are  avoided.  The  state 
requirements  can  do  no  less  if  they  are 
to  be  considered  no  less  stringent.  For 


this  reason,  today's  final  state  program 
approval  objectives  for  no  less  stringent 
programs  do  not  allow  approval  of 
states  if  these  states  permit  less 
stringent  release  detection  in  areas  that 
are  described  or  classified  as  less 
vulnerable,  whether  on  a  case-by-case 
or  class  basis. 

If  a  state  program  includes  a  variance 
procedure,  it  can  still  be  approved  if  the 
state  can  demonstrate  that  its  eligibility 
criteria  and  procedures  for  reviewing 
site-specific  or  more  general  technology- 
type  variance  requests  will  ensure  no 
less  stringent  protection  of  human 
health  and  the  environment  However,  if 
a  state  allows  variances,  it  must  agree  to 
issue  them  only  in  a  manner  that  is  no 
less  stringent  in  protecting  human  health 
and  the  environment  as  the  federal 
program.  Terms  of  this  tigreement  will 
be  specified  in  the  MOA  included  in  the 
state  pro^am  application. 

Following  is  a  more  detailed 
explanation  of  the  objectives  associated 
with  approval  of  no-less-stringent  state 
program  elements. 

2.  New  UST  Systems  and  Notification 
(§  281.30) 

EPA  has  concluded  that  an  important 
objective  of  the  national  UST  program  is 
for  all  new  UST  systems  to  be  designed, 
constructed,  installed,  and  protected 
from  corrosion  in  a  manner  that  will 
prevent  releases  during  their  operating 
life.  Also,  certain  notification 
requirements  should  be  met  when  new 
USTs  are  installed.  States  can  achieve 
this  objective  in  several  ways:  Adopt 
the  same  new  UST  system  requirements 
found  in  the  federal  technical  standards; 
require  new  UST  systems  to  be  built  and 
installed  in  accordance  with  nationally 
recognized  industry  designs  and 
standards  by  incorporating  the 
applicable  national  codes  and  practices 
directly  into  state  requirements;  or 
adopt  such  codes  by  reference  into  state 
regulation.  The  proposed  federal 
objective  for  new  UST  systems  has  been 
revised  somewhat  to  reflect  changes 
made  in  the  final  technical  standards 
and  public  comment  received  on  the 
proposed  objective.  The  objectives  for 
design  and  construction  have  been 
merged  with  the  installation  objective  to 
emphasize  the  common  reliance  on 
established  codes  in  today's  final 
technical  standards  rule. 

Some  commenters  were  concerned 
that  a  general  dependence  on  current 
national  consensus  codes  would  not  be 
protective  of  the  human  health  and  the 
environment.  As  discussed  in  the 
preamble  to  the  technical  standards 
rule,  published  elsewhere  in  today's 
Federal  Register,  EPA  does  not  agree. 
The  Agency's  analysis  of  these  industry 


codes  and  practices,  public  comments 
on  the  proposal,  and  new  information  on 
the  causes  of  releases  fi-om  UST  systems 
has  led  to  the  conclusion  that 
implementation  of  these  nationally 
recognized  codes  will  protect  human 
health  and  the  environment.  EPA  notes 
that  several  of  these  codes  for  new  UST 
system  design,  construction,  and 
installation  have  been  revised  and 
improved  since  the  publication  of  EPA's 
proposed  technical  requirements  on 
April  17, 1987. 

Another  commenter  was  concerned 
that  state  requirements  adopting  current 
industry  codes  will  not  reflect  future 
improvements  in  technology  when  they 
occur.  The  Agency  believes  the  current 
industry  codes  and  standards  are 
already  protective  of  human  health  and 
the  environment.  If  a  state  adopts 
current  codes  and  those  codes  are  later 
updated  and  improved  in  response  to 
new  knowledge  and  technological 
developments,  the  state  may  decide  to 
adopt  the  revised  code,  but  it  will  not 
generally  be  required  to  do  so  for 
purposes  of  program  approval.  They 
may  need  to  submit  program  revisions  in 
the  future,  however,  if  the  federal 
technical  standards  are  revised  based 
on  a  new  code. 

One  commenter  suggested  that  EPA 
specify  which  industry  standards  were 
acceptable.  The  commenter  believed 
that  EPA  should  not  assume  that  all 
standards  developed  by  all  national 
groups  were  adequate.  For  each  element 
in  which  codes  have  been  developed, 
the  final  federal  technical  standards  list 
the  appropriate  codes  that  may  be  used 
for  purposes  of  compliance. 

The  federal  objective  concerning  spill 
and  overfill  equipment  (§  281.30(b)) 
requires  that  the  state  program  ensure 
that  all  owners  and  operators  of  new 
UST  systems  install  equipment  to 
prevent  spills  and  tank  overfills.  In 
addition,  when  tanks  are  upgraded,  such 
equipment  must  be  installed  as  part  of 
the  upgrade.  The  proposed  objective 
(§  281.32(b))  was  modified  to  reflect 
changes  in  the  final  technical  rule.  The 
federal  requirement  for  spill  and  overfill 
equipment  was  originally  contained  in 
Subpart  C,  General  Operating 
Requirements.  In  today's  final  technical 
standards  rule,  this  requirement  for 
equipment  has  been  moved  to  Subpart 
B,  UST  System  Design,  Construction, 
Installation  and  Notification.  To  remain 
consistent  with  this  formatting  change  in 
the  federal  technical  standards  rule,  the 
final  objective  for  spill  and  overfill 
equipment  has  been  included  with  the 
objectives  for  New  UST  Systems  in  the 
state  program  approval  rule 
(§  281.30(b)). 
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To  be  no  less  stringent  in  this  area, 
the  state  must  have  requirements  that 
all  new  tanks  must  have  spill  and 
overfill  equipment  (except  as  noted 
below).  Equipment  to  provide  such 
protection  includes  small  catchment 
basins  for  spills,  and  alarms,  automatic 
flow  restrictors,  or  shutoff  devices  for 
overfill  prevention.  A  provision  has 
been  added  to  clarify  that  states  do  not 
have  to  require  spill  and  overfill 
equipment  on  tanks  that  are  manually 
filled  through  the  addition  of  less  than 
25  gallons  of  product  at  a  time  (for 
example,  used  oil  storage  collection 
tanks  at  service  stations  that  are 
manually  filled  in  small  volumes).  This 
change  recognizes  the  limited  equipment 
exemption  that  has  been  added  to  the 
final  EPA  technical  standard  concerning 
spill  and  overfill  equipment. 

The  proposal  allowed  state 
substitution  of  requirements  on 
transporters  in  lieu  of  spill  and  overfill 
equipment.  Several  commenters  were 
concerned  that  this  provision  could 
interfere  with  current  regulations  set 
forth  by  the  U.S.  Department  of 
Transportation,  and  that  they  would 
also  not  provide  sufficient  spill  and 
overfill  protection.  EPA  agrees  that  this 
problem  cannot  be  adequately  solved  by 
procedures  required  on  the  transporters 
alone  and  that  requiring  UST  preventive 
equipment  is  more  protective.  Therefore, 
the  final  objective  has  been  revised  to 
no  longer  allow  for  substitution  of 
procedural  requirements  on  transporters 
in  lieu  of  spill  and  overfill  equipment  on 
the  UST  system. 

The  federal  objective  concerning  the 
notification  requirement  (§  281.30(c))  is 
that  the  state  program  ensures  that  all 
owners  of  new  UST  systems  notify  the 
implementing  agency  of  the  USTs 
existence.  Under  section  9002  of  RCRA, 
this  notification  requirement  already  has 
been  implemented  nationally  for 
existing  UST  systems.  Owners  of 
existing  and  new  UST  systems  were 
required  to  notify  the  designated  state 
agency  of  the  existence,  age,  size,  type, 
use  and  location  of  their  USTs  beginning 
May  1986.  Therefore,  states  may  be 
approved  if  they  only  require  owners 
and  operators  of  new  UST  systems  to 
notify  the  state  agency  because 
notifications  of  existing  USTs  have 
already  taken  place  under  existing 
federal  authorities. 

Although  it  was  not  included  as  a 
requirement  for  state  program  approval, 
the  April  17  proposal  solicited  comment 
on  whether  approved  states  must 
require  updated  notifications  fi'om 
owners  and  operators  of  existing  USTs 
(52  FR 12857).  Updates  of  existing 
notifications,  however,  are  not 


mandated  by  federal  law  and  are  not 
part  of  the  final  federal  technical 
requirements.  In  general,  commenters 
conciured  with  the  decision  not  to 
include  updating  as  a  state  program 
approval  requirement,  although  several 
pointed  out  that  such  updated 
information  may  be  useful  to  the  state. 

A  few  commenters  expressed  their 
belief  that  states  should  be  required  to 
update  existing  tank  notification 
precisely  because  this  data  is  useful  to 
the  state  for  enforcement  purposes. 
Although  some  states  may  choose  to 
have  notification  updates  as  part  of  their 
program,  EPA  is  not  requiring  collection 
of  this  information  for  purposes  of  state 
program  approval  because  it  is  not 
required  under  the  federal  program. 

Another  commenter  pointed  out  that 
the  federal  notification  form  was 
proposed  (on  April  17)  to  be  revised  to 
include  a  new  compliance  status  section 
that  must  be  filled  out  by  new  UST 
system  owners  and  operators.  The 
commenter  questioned  why  this 
additional  information  was  not  included 
in  the  objective  for  new  UST  systems  in 
approved  state  programs.  While  this 
information  will  be  useful  to  the 
implementing  agency,  EPA  is  not 
convinced  that  such  a  requirement  is 
necessary  to  achieve  the  federal 
objective  for  new  UST  systems.  The 
new  UST  system  compliance  checklist  is 
to  assist  in  compliance  monitoring,  and 
will  not  act  as  a  substantive 
performance  standard.  Because  the 
additional  information  is  an 
enforcement  tool  rather  than  a  new  UST 
system  standard,  it  is  not  required  as 
part  of  the  objective  for  new  UST 
systems.  Thus,  states  will  be  left  with 
the  discretion  as  to  whether  or  not  they 
desire  to  use  the  notification  form  to 
collect  this  additional  information  on 
new  UST  installations  for  purposes  of 
compliance  monitoring 

3.  Upgrading  Existing  UST  Systems 
(§  281.31) 

An  important  national  objective  is  to 
ensure  that  unprotected  steel  UST 
systems  are  either  upgraded  or  replaced 
within  10  years.  This  phase-in  of 
protected  tank  systems  is  expected  to 
prevent  numerous  leaks  that  would 
otherwise  occur  in  the  future  due  to 
corrosion  of  unprotected  steel.  The 
upgrading  of  existing  UST  systems 
ensures  that  existing  USTs  meet 
essentially  the  same  standards  of 
protection  as  new  UST  systems.  Thus, 
by  1998,  all  UST  systems  must  prevent 
releases  due  to  corrosion,  and  spills  or 
overfills.  This  10-year  schedule, 
however,  does  not  include  installation  of 
release  detection  devices,  which  must 
be  completed  within  5  years  according 


to  the  release  detection  objective  at 
§  281.33(b). 

This  10-year  goal  may  be  achieved  in 
two  general  ways.  First,  the  state  may 
develop  a  phase-in  schedule  that  will 
bring  all  the  USTs  into  compliance 
incrementally  during  the  10-year  period. 
The  phase-in  schedule  could  be  based 
on  the  age  of  the  tank,  groimd-water 
sensitivity,  county,  zip  code  or  any  other 
factor  chosen  by  the  state.  Second,  the 
state  may  establish  the  same  baseline 
goal  as  the  federal  requirements  (1998), 
without  specifying  a  detailed  phase-in 
schedule. 

The  proposed  objective  for  upgrading 
existing  UST  systems  included  a 
provision  that  allowed  states  to 
demonstrate  in  the  state  program 
approval  application  how  other  state 
requirements  will  achieve  this  federal 
goal  without  an  explicit  10-year 
deadline.  In  the  Supplemental  Notice, 
EPA  described  what  such  a 
demonstration  might  consist  of  and 
requested  comments  on  this  approach. 
While  several  commenters  encouraged 
the  use  of  this  more  flexible  approach, 
other  commenters  objected  that  the  10- 
year  deadline  was  not  simply  a  goal  to 
work  toward  but  that  it  was  a 
requirement  that  must  be  achieved.  The 
language  in  the  proposed  objective 
created  confusion  on  this  point.  The 
discussion  of  this  objective  in  the 
Supplemental  Notice  further  raised 
commenters'  concerns  because  it  said 
that  states  could  establish  other 
requirements  that  might  reasonably 
achieve  the  same  general  objective  by 
prompting  most  unprotected  tanks  to  be 
upgraded.  One  commenter  asked  for  a 
definition  of  "most  tanks.”  Another 
commenter  argued  that  if  EPA’s  best 
judgment  dictates  that  tanks  should  be 
upgraded  within  10  years  (as  required  in 
the  federal  technical  standards),  then  a 
state  program  that  does  not  accomplish 
this  is  not  as  stringent  as  the  federal 
program. 

The  Agency  has  considered  these 
arguments  and  has  deleted  the  provision 
that  allows  a  demonstration  of  how 
upgrading  will  be  achieved  without  a  10- 
year  deadline.  An  important  goal  in  the 
federal  technical  standards  rule  is  for  all 
existing  UST  systems  storing  regulated 
substances  to  be  required  either  to 
upgrade  to  new  tank  standards  within 
10  years  through  retrofit  or  replacement, 
or  be  permanently  closed.  Most 
commenters  to  the  proposed  technical 
standards  rule  supported  this 
requirement  (for  further  discussion,  see 
the  Preamble  to  the  final  federal 
technical  standards  rule  elsewhere  in 
today's  Federal  Register).  The  Agency 
was  concerned  that  the  provision  in  the 
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proposed  objective  would  lead  states  to 
believe  that  a  time  period  greater  than 
10  years  for  upgrading  was  allowable.  In 
addition,  it  was  undear  what 
information  would  provide  an  adequate 
demonstration.  The  Agency  was 
concerned  that  the  interpretations 
would  vary  widely  on  what  was 
suffident  for  the  state  program  to  be 
approved  and  guidance  on  the  subject 
has  proved  difficult  to  provide.  For  all 
these  reasons,  the  Agency  has  deleted 
the  proposed  provision  that  allowed  the 
state  to  demonstrate  how  the  goal  of 
upgrading  existing  USTs  within  10  years 
would  be  achiev^  without  a  deadline. 

4.  General  Operating  Requirements 
(§  281.32) 

An  important  objective  of  the  Anal 
EPA  ted^cal  standards  is  the 
prevention  of  releases  through  the 
proper  operation  and  maintenance  of 
the  LIST  system.  EPA  has  conduded  that 
the  improper  operation  of  UST  systems 
can  re^t  in  significant  releases  into  the 
environment  To  achieve  the  objective  of 
the  corresponding  federal  requirements 
in  this  program  element,  a  state  program 
needs  to  demonstrate  that  the  risk  of 
operation-related  releases  is  minimized, 
liiis  objective  consists  of  five  different 
provisions:  (1)  The  use  of  procedures  to 
prevent  overfills  and  spills  during 
transfer;  (2)  the  maintenance  of 
corrosion  protection  mechanisms;  (3) 
ensuring  the  continued  compatibility  of 
the  regulated  substance  stored  with  the 
UST  systems;  (4)  ensuring  only  sound 
upgrades  and  repairs,  wlfich  are 
performed  in  accordance  with 
nationally-recognized  practices;  and  (5) 
maintenance  of  recordkeeping 
necessary  to  demonstrate  recent  facility 
compliance. 

The  final  technical  standards  require 
that  spills  and  overfills  be  prevent^ 
throu^  the  use  of  proper  procedures 
during  product  transfer  (§  281.32(a)}.  In 
response  to  one  commenter’s  concern 
that  the  proposed  objective  in  this  area 
was  not  specific  enough  regarding 
proper  transfer  procedures,  the  final  rule 
now  requires  that  steps  be  taken  to 
ensure  that  the  space  in  the  tank  is 
sufficient  to  receive  the  volume  being 
transferred  and  that  the  transfer 
operation  is  monitored  constantly.  This 
change  makes  it  clearer  that  the 
Agency’s  intent  in  this  aspect  of  the 
objective  is  consistent  with  the  final 
technical  standards. 

The  objective  concerning  the 
operation  and  maintenance  of  corrosion 
protection  has  been  modified  in 
response  to  commenters’  concerns 
(S  281  32(b)).  One  commenter  correctly 
pointed  out  that  the  proposed  objective, 
which  stated  that  systems  must  “be 


operated  and  maintained  to  prevent 
releases  due  to  corrosion  for  the 
operating  life  of  the  UST  systems  if  they 
have  been  equipped  with  corrosion 
protection”,  was  not  specific  enough  to 
ensure  that  states  achieved  the  same 
performance  goals  as  the  corresponding 
EPA  technical  standards.  Thus,  the 
revisions  to  the  final  wording  of  the 
provision  clarify  EPA's  intent  that 
procedures  for  operation  and 
maintenance  of  corrosion  protection  be 
carried  out  by  someone  knowledgeable 
and  trained  in  corrosion  protection.  The 
goal  is  to  ensure  that  the  necessary 
protection  is  in  place  and  operating 
properly.  A  note  has  been  added  for 
furffier  guidance  to  suggest  that  state 
requirements  in  this  area  build  on 
several  existing  national  codes  (such  as 
those  established  by  the  National 
Association  of  Corrosion  Engineers). 

State  programs  must  hold  owners  and 
operators  responsible  for  ensuring 
compatibility  between  tank  systems  and 
their  stored  substances  (§  281.32(c)). 

EPA  has  concluded  that  incompatibility 
can  result  in  releases  due  to  structural 
deteriorati(Hi  of  tanks  cw  piping.  EPA 
recommends  the  use  of  certain  industry 
codes  for  ensuring  the  compatibility  of 
alcohol-blended  ^Is  with  fiberglass 
tanks.  For  purposes  of  program 
approval,  a  general  state  requirement  in 
this  area  would  be  sufficient  (as  it  is  in 
EPA’s  final  technical  standard  in 
§280.32). 

’The  general  operating  objective 
includes  a  provision  that  addresses  UST 
system  upgrading  and  repairs 
(§  281.32(d)).  An  additional  requirement 
that  has  bmn  added  to  this  ol^ctive  is 
that  the  system  be  found  structurally 
sound  before  upgrades  or  repairs  can 
take  place.  EPA  has  concluded  that  such 
an  assessment  is  an  important 
performance  objective  because  ail  repair 
and  upgrade  teleologies  depend  on  the 
structural  soundness  of  the  existing 
system.  Today’s  final  technical 
standards  for  upgrading  and  repairs 
emphasize  this  initial  assessment  of 
tank  system  soundness  before  a  repair 
or  upgrading.  'The  change  to  the  federal 
objective  similarly  reflects  this 
clarification  of  the  corresponding 
federal  requirements.  ’This  change  also 
is  made  to  respond  to  concerns  raised 
by  some  commenters  on  the  December 
23  Supplemental  Notice  that  the 
proposed  objective  appeared  to  ignore 
the  emphasis  on  an  initial  assessment 
that  was  included  in  the  proposed  (and 
now  final)  technical  standard 
concerning  repairs. 

To  clarify  the  proposed  objective,  EPA 
has  revised  the  language  for  the  final 
rule  to  ensure  that  states  mandate  that 


such  assessments  are  conducted.  There 
are  several  approaches  for  determining 
the  structural  integrity  of  tanks,  for 
example,  internal  inspections,  vacuum 
tests,  and  tightness  testing.  To  meet  this 
objective,  a  state  may  allow  several 
approaches,  mandate  a  specific  test 
technology,  or  simply  require  that  a 
general  performance  level  be  achieved. 

This  objective  also  ensures  that 
upgrades  and  repairs  are  conducted  in  a 
maimer  that  will  prevent  future  releases 
for  the  remaining  operating  life  of  the 
UST  system.  Under  today's  final 
technical  rules,  a  steel  tank  that  is 
structurally  sound  may  be  upgraded  or 
repaired  by  use  of  an  internal  lining 
alone  (without  cathodic  protection),  by 
retrofitting  with  a  cathodic  protection 
system,  or  both.  FRP  tanks  must  be 
repaired  by  the  tank  manufacturer's 
authorized  representative  or  in 
accordance  with  national  codes  EPA’s 
final  technical  standards  require  the  use 
of  applicable  national  codes  and 
standards  to  ensure  sound  repairs  and 
upgrading  practices.  Thus,  the 
stringency  of  the  state  requirement  will 
be  considered  in  light  of  these  existing 
nationally  recognized  practices. 

The  final  provision  of  the  general 
operating  objective  establishes  that 
state  programs  must  require  UST 
owners  and  operators  to  maintain 
records  of  monitoring,  testings,  repairs 
and  closure  sufficient  to  demonstrate 
recent  facility  compliance  status,  except 
that  repair  and  upgrading  records  must 
be  kept  for  the  operating  life  of  the 
facility  (§  281.32(e)).  As  discussed  in 
greater  detail  in  the  preamble  to  the 
final  technical  standiards  rule  (elsewhere 
in  today’s  Federal  Register),  the  Agency 
has  concluded  that  some  recordkeeping 
requirements  are  necessary  to  establish 
the  recent  compliance  status  of  this 
large  regulated  community  because 
regular  reporting  and  frequent  and 
routine  inspections  at  all  sites  are  not 
feasible.  One  commenter  requested  that 
EPA  specify  extensive  recordkeeping 
requirements  for  state  programs, 
including  site  plans  and  tank  tests.  EPA 
encourages  states  to  require  that  owners 
and  operators  keep  site  plans  on  file  as 
they  could  be  useful.  However,  EPA  will 
leave  this  administrative  requirement, 
as  well  €is  other  specifics  of 
recordkeeping,  to  the  discretion  of  the 
state  according  to  the  needs  of  its 
particular  UST  program. 

In  evaluating  whether  a  state  program 
is  no  less  stringent  in  this  area,  ^e 
Agency  will  consider  four  points 
pertaining  to  the  state’s  recordkeeping 
requirements.  First,  the  state  must 
require  records  addressing  the  same 
areas  of  the  program  that  are  mandated 
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under  the  federal  technical  standards. 
These  areas  are  listed  in  the  objective 
and  include  release  detection 
monitoring,  corrosion  protection  testing, 
testing  and  certifications  for  repairs  and 
upgraded  UST  systems,  and  site 
assessments  at  closure.  Second,  the 
state  program  must  require  records  to  be 
retained  long  enough  to  demonstrate 
recent  facility  compliance.  EPA  has 
designed  the  final  technical  standards  to 
represent  a  minimum  paperwork  burden 
that  will  still  enable  an  inspector  to 
assess  current  facility  compliance 
during  an  on-site  inspection.  These 
requirements  in  the  technical  standards 
rule  may  provide  a  guide  for  states  to 
follow  in  developing  their  own 
requirements. 

Third,  the  state’s  requirements  must 
ensure  that  documentation  of 
compliance  is  sufficiently  detailed  to 
enable  an  inspector  to  evaluate 
compliance  in  the  areas  mentioned 
above.  For  example,  site  assessment  test 
results  that  demonstrate  the  condition  of 
the  site  at  closure  must  be  available. 
Finally,  the  state  program  must  require 
that  all  on-site  records  be  made 
immediately  available  when  requested 
by  representatives  of  the  state  agency, 
or  provided  promptly  to  the  inspector 
when  they  are  stored  off-site.  If  a  state 
requires  routine  reporting,  or  collects 
and  maintains  this  information  itself, 
then  an  owner  and  operator  may  not 
need  to  maintain  records  on-site  in  order 
for  the  state  program  to  meet  this 
objective. 

5.  Release  Detection  (§  281.33) 

The  detection  of  releases  from  new 
and  existing  UST  systems  is  an 
important  objective  in  the  federal 
program.  In  the  preamble  to  the 
December  23  Supplemental  Notice  (52 
FR  48645),  EPA  discussed  five  major 
provisions  of  the  performance  objective 
for  release  detection.  These  provisions 
included  requirements  for;  (1)  The 
phase-in  of  release  detection 
requirements:  (2)  new  petroleum  tank 
systems:  (3)  the  applicability  of  release 
detection  to  both  tanks  and  piping,  and 
the  capability  of  detection  methods 
used:  (4)  new  hazardous  substance  UST 
systems:  and  (5)  all  existing  UST 
systems. 

EPA  received  numerous  comments  on 
these  proposed  objectives,  as  well  as  the 
April  17  proposed  technical 
requirements  for  release  detection.  The 
comments  related  to  the  proposed 
objective  are  addressed  below,  while 
the  comments  on  the  federal  technical 
standards  for  release  detection  are 
discussed  in  the  preamble  to  the  federal 
technical  standards  rule  published 
elsewhere  in  today’s  Federal  Register. 


The  final  technical  standards  for  release 
detection  have  been  revised  to  reflect 
public  comment  as  well  as  new 
information  available  to  the  Agency 
since  proposal  regarding  the  causes  of 
releases  from  UST  systems.  These 
changes  in  the  federal  technical  rule  are 
summarized  in  Section  IV.D.  of  the 
preamble  to  that  final  rule  package. 

First,  more  frequent  tank  tightness 
testing  (annual)  of  unprotected  tanks  is 
required  during  the  10-year  upgrading 
period.  Second,  less  frequent  monitoring 
of  new  and  upgraded  tanks  is  allowed 
for  10  years  from  installation  or  upgrade, 
or  by  1998  if  it  is  later,  at  which  point 
release  monitoring  must  become  more 
frequent.  Third,  the  schedule  for  phase- 
in  of  release  detection  over  1  to  5  years 
at  existing  tanks  will  be  based  on  age: 
and  fourth,  release  detection  is  phased- 
in  sooner  on  pressurized  piping  systems 
(within  2  years). 

EPA  has  modified  the  substance  and 
organization  of  the  proposed  release 
detection  objective  in  today’s  final  rule 
as  a  result  of  these  changes  and  the 
reformatting  of  the  final  technical 
standards.  The  changes  in  the  format  for 
the  final  release  detection  objective 
resulted  in  a  section  for:  General 
methods,  phase-in  of  the  requirements, 
requirements  for  petroleum  tanks  and 
piping,  and  requirements  for  hazardous 
substance  US'Ts.  The  following 
discussion  addresses  the  changes  to  the 
federal  objective  for  release  detection  in 
greater  detail. 

a.  General  methods  (§  281.33(a)).  An 
important  provision  of  the  release 
detection  objective  is  for  state  programs 
to  ensure  that  only  those  methods  are 
used  that  can  detect  releases  firom  UST 
systems  as  effectively  as  methods 
allowed  under  the  federal  program.  The 
technical  standards  for  release  detection 
specify  general  performance  and  design 
requirements  for  several  different 
detection  methods  to  ensure  reliable 
detection  of  releases.  Accordingly,  the 
proposed  objective  for  state  programs 
generally  required  the  use  of  methods 
that  are  as  effective  as  the  methods 
allowed  under  the  federal  standards, 
and  that  the  method  be  designed, 
installed,  operated  and  maintained  so 
that  releases  are  detected. 

A  few  commenters  expressed  concern 
that  this  provision  of  the  proposed 
objective  was  vague  and  should  include 
some  of  the  details  from  the  proposed 
technical  standards  concerning 
allowable  methods.  For  example,  one 
commenter  expressed  concern  that  the 
wording  of  the  proposed  objective 
would  allow  states  to  use  different  types 
of  interstitial  monitoring,  and  that  such 
flexibility  would  place  an  undue  burden 


of  oversight  and  evaluation  on  the  state 
implementing  agency. 

EPA  does  not  agree  that  the  objective 
must  include  the  same  details  contained 
in  the  final  federal  technical  standards. 
As  stated  earlier,  state  programs  do  not 
have  to  mandate  exactly  the  same 
requirements  as  the  corresponding 
federal  standards  in  order  to  be  no  less 
stringent.  The  state  program  must  have 
an  approach,  however,  that  will  ensure 
at  least  an  equivalent  level  of 
performance  as  the  federally-allowed 
methods.  EPA  plans  to  issue  guides  soon 
concerning  the  performance  and  correct 
use  of  various  generic  methods  of 
release  detection  that  should  assist 
states  in  developing  their  own 
guidelines  and  evaluations  of  release 
detection  methods 

'The  provision  of  the  proposed 
objective  regarding  general  methods  has 
been  revised  to  reflect  changes  made  in 
the  final  release  detection  technical 
standards.  First,  wording  has  been 
added  to  §  281  33(a)(1)  clarifying  that 
release  detection  methods  must  be  able 
to  detect  releases  fi’om  any  portion  of 
the  UST  system  “that  routinely  contains 
the  regulated  substance.’’  EPA  interprets 
this  phrase  to  include  all  underground 
delivery  piping  and  the  tank  vessel  itself 
(except  for  the  very  top  of  the  tank, 
which  is  protected  by  overfill  prevention 
requirements).  This  clarification  ensures 
that  several  viable  methods  of  release 
detection  are  not  disallowed  (for 
example,  in-tank  level  gauges  that 
cannot  detect  releases  due  to  loose  bung 
hole  covers,  or  double-walled  tanks  that 
do  not  cover  the  full  360-degree 
circumference  of  the  tank). 

The  proposed  objective  for  release 
detection  specified  that,  in  general,  the 
method  of  release  detection  chosen  must 
be  capable  of  detecting  a  release  of 
regulated  substances  before  it  migrates 
beyond  the  excavation  area.  This 
phrase,  “before  it  migrates  beyond  the 
excavation  area,’’  was  intended  to  be 
the  performance  goal  that  the  state 
requirements  must  meet.  The  Agency 
requested  comments  on  this  language  in 
the  Supplemental  Notice,  specifically  on 
what  types  of  state  requirements  would 
ensure  a  similar  level  of  performance  as 
the  federally-allowed  methods.  The 
Supplemental  Notice  discussed  the 
placement  of  ground-water  monitoring 
wells  as  an  example  of  possible 
flexibility  in  specific  requirements.  EPA 
noted  that  state  regulations  permitting 
ground-water  monitoring  wells  to  be 
located  outside  the  excavation  zone 
might  be  acceptable  if  another  method 
was  combined  with  the  wells.  One 
commenter  pointed  to  a  contradiction 
between  this  example  and  the 
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performance  requirement,  and  asked  for 
clarification. 

The  phrase  “before  it  migrates  beyond 
the  excavation  area”  has  t^en  deleted 
in  the  final  objective  for  release 
detection  because  it  precludes  the  use  of 
some  acceptable  out-of-tank  methods  of 
release  detection  that  are  sometimes 
installed  just  beyond  the  excavation 
zone,  such  as  ground-water  monitoring 
wells.  The  state  should  be  able  to  allow 
the  use  of  the  same  release  detection 
methods  that  are  allowed  under  the 
federal  technical  standards.  EPA  has 
deleted  the  original  phrase  and  added  a 
second  sentence  that  specifies  the 
factors  that  must  be  considered  when 
comparing  other  release  detection 
methods  against  the  methods  approved 
in  the  federal  technical  standards.  This 
change  alters  the  basic  performance 
goal  that  the  state  requirements  oh 
release  detection  methods  must  achieve; 
the  new  performance  goal  consists  of  a 
comparison  with  the  federally-allowed 
methods.  The  federal  technical 
standards  allow  six  methods  of  release 
detection  and  also  allow  any  other 
methods  that  meet  either  of  two  more 
general  release  detection  requirements. 
One  of  these  requirements  is  a  release 
detection  rate  of  0.2  gallons  per  hour 
(§  280.43(b)(i}).  The  alternative  is  a 
comparison  test  of  the  effectiveness  of 
the  proposed  method  against  the  first  six 
methods,  which  consists  of  a 
demonstration  by  the  owner  and 
operator  for  the  implementing  agency 
(§  260.43(h)(ii)].  Therefore,  the  language 
in  the  final  release  detecticm  objective 
for  state  program  approval  is  intended 
to  allow  the  state  to  permit  the  use  of 
any  of  the  federally-approved  methods 
as  well  as  any  methods  that  the  state 
determines  are  as  effective  as  the 
federally-approved  methods. 

Second,  §  281.33(aK2)  has  been 
revised  to  specify  that  all  methods  must 
be  properly  calibrated  in  addition  to 
being  designed,  installed,  operated,  and 
maintained  to  detect  releases.  This 
minw  change  makes  the  objective 
consistent  with  the  approadi  in  the  final 
technical  standards.  Third,  wording  has 
been  added  that  makes  it  clear  that  all 
methods  must  be  implemented  in 
accordance  with  the  capabilities  of  the 
method.  This  change  reflects  an 
amendment  to  the  technical  standards 
to  clarify  that  a  method  not  only  has  to 
be  capable  of  detecting  small  releases 
but  must  also  be  operated  in  a  manner 
that  will  make  use  of  those  capabilities. 

b.  Phase-in  of  requirements 
(§  281.33(b)).  As  discussed  in  the 
preamble  to  the  December  23 
Supplemental  Notice,  EPA  has  also 
concluded  that  to  be  no  less  stringent,  a 


state  program  must  ensure  that  release 
detection  is  applied  at  all  UST  systems 
as  rapidly  as  required  under  the  federal 
program.  The  Agency  is  convinced  that 
numerous  existing  UST  systems  are  now 
leaking  and,  therefore,  an  important 
performance  objective  for  state 
programs  is  quick  detection  to  enable 
initiation  of  release  response  and 
corrective  action.  The  proposed 
objective  allowed  states  the  flexibility 
to  complete  this  phase-in  in  different 
ways  providing  that  it  is  completed  as 
rapidly  as  under  the  federal  technical 
standards  rule.  Several  commenters 
supported  this  approach.  Several  others, 
however,  expressed  the  belief  that  EPA 
should  not  permit  any  variation  from  the 
proposed  federal  teclmical  standards 
with  regard  to  phase-in  dates  for 
purposes  of  state  program  approval. 
These  conunenters  were  concerned  that 
the  proposed  objective  would  allow  any 
state  phase-in  method  to  be  approved 
and  did  not  clearly  identify  evaluation 
criteria  for  determining  acceptable  state 
phase-in  approaches. 

In  today’s  final  technical  standards 
rule.  EPA  has  decided  to  phase  hi 
release  detection  over  1  to  5  years  at  all 
UST  systems  following  a  specific 
sched^e  that  is  based  on  ^e  age  of  the 
UST  system.  This  approach  was 
suggested  by  numerous  commenters. 
Although  EPA  recommends  that  a 
similar  approadi  be  used  by  state 
programs,  the  Agency  has  decided  to 
retain  flexibility  in  the  final  objective  to 
continue  to  allow  states  to  use  other 
phase-in  aj^roadies.  EPA  believes 
numerous  other  reasonable  approaches 
are  possible  including  the  phase-in  of 
release  detection  sooner  at  UST  systems 
located  near  drinking  water  wells.  The 
key  to  meeting  this  federal  objective  is 
to  ensure  that  release  detection  is 
scheduled  to  be  completed  at  all  UST 
systems  before  the  end  of  the  5-year 
phase-in  period. 

In  response  to  some  commenters’ 
concern  about  the  clarity  of  this 
objective,  the  final  objective  has  been 
revised  to  mandate  that  states  provide 
“an  orderly  schedule  that  completes” 
the  phase-in  within  5  years.  Although 
states  do  not  have  to  use  the  criterion  of 
age  to  be  no  less  stringent  in 
performance,  they  must  provide  a  phase- 
in  schedule  that  results  in  significant 
segments  of  the  regulated  community 
using  release  detection  methods  well 
before  the  end  of  the  5-year  time  period. 
Approaches  that  allow  a  majority  of  the 
regulated  community  to  wait  until  the 
end  of  the  5-year  period  would  not  be 
accepted  as  an  “orderly  schedule.” 
Allowing  the  major  portion  of  the 
regulated  community  to  wait  until  the 


end  of  the  period  will  result  in  serious 
noncompliance  because  much  of  the 
regulated  community  will  wait  until  the 
last  minute  to  apply  release  detection.  A 
scarcity  of  release  detection  services 
would  then  result  when  everybody 
begins  to  demand  these  services  at  the 
same  time,  and  releases  will  continue  to 
go  undetected  in  the  interim. 

EPA  has  also  clarified  §  281.33(b](2)  to 
require  that  each  state’s  phase-in 
approach  mandate  that  either  release 
detection  be  applied  or  the  system  be 
closed.  The  objective  for  release 
detection  proposed  on  December  23  did 
not  include  a  conditional  requirement  to 
close  the  UST  system  if  the  owner  or 
operator  chose  not  to  apply  release 
detection.  One  commenter  argued  that 
the  requirement  to  close  is  a  powerful 
incentive  to  ensure  that  release 
detection  takes  place,  and  therefore,  is 
important  to  the  achievement  of  the 
objective.  This  commenter  pointed  out 
that  such  a  requirement  was  proposed  in 
the  federal  technical  standards  and  is 
important  to  ensure  that  facilities  are 
not  allowed  to  operate  in 
noncompliance  (without  release 
detection]  after  the  phase-in  period  is 
over  EPA  agrees  with  this  commenter 
and  has  revised  this  objective  to  include 
this  requirement. 

The  final  objective  has  been  changed 
also  by  adding  the  requirement  that 
release  detection  methods  that  can 
detect  a  release  within  an  hour  must  be 
applied  at  all  pressurized  underground 
piping  within  2  years  of  the  effective 
date  of  the  federal  requirements.  This 
change  reflects  the  increased  stringency 
of  the  final  technical  standards 
concerning  release  detection  for 
pressurized  piping.  EPA  believes  that  an 
important  p^ormance  objective  is  that 
state  programs  ensure  that  automatic 
flow  restrictors  or  shutoff  equipment  or 
other  hoiu-ly  monitoring  methods  (such 
as  vapor  monitoring)  with  alarms  be 
applied  to  all  pressurized  piping  as 
rapidly  as  is  required  under  the 
corresponding  federal  requirements.  The 
Agency  has  concluded  that  pressurized 
piping  without  such  release  detection 
equipment  poses  a  serious  threat  to 
human  health  and  the  environment. 

c.  Requirements  for  petroleum  tanks 
(§  281.^c)).  Another  important  aspect 
of  the  proposed  release  detection 
objective  was  for  all  release  detection 
methods  to  be  applied  at  least  monthly, 
except  that  for  10  years,  infrequent 
tightness  testing  combined  with  monthly 
inventory  control  could  be  used.  As 
discussed  in  the  preamble  to  the 
proposed  technical  standards,  EPA 
believes  that  repeated  monitoring  on  a 
frequent  to  continuous  basis  is  the  first 
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step  toward  minimizing  threats  posed  by 
releases  from  UST  systems,  particularly 
existing  systems  unprotected  from 
corrosion.  EPA  did  not  receive  any 
comments  on  this  aspect  of  the  release 
detection  objective  except  that  one 
commenter  requested  further 
clarification  of  the  proposed  frequency 
requirements.  However,  three  important 
changes  in  today’s  final  technical 
standards  have  resulted  in  a  revision  to 
this  provision  of  the  final  objective  in 
§  281.33(c],  and  they  are  discussed 
below. 

First,  the  final  technical  standards  for 
release  detection  have  been  revised  to 
allow  tightness  testing  every  5  years 
combined  with  monthly  inventory 
control  for  the  first  10  years  after  the 
tank  is  installed  or  upgraded,  or  until  10 
years  from  the  effective  date  of  today’s 
requirements,  whichever  is  later.  The 
final  objective  has  been  revised  to 
reflect  these  changes  in  §  281  33(c)(1). 
After  10  years,  monthly  monitoring  must 
be  conducted,  even  at  protected 
petroleum  tanks  equipped  with  spill  and 
overfill  prevention  devices.  Again,  this 
change  reflects  the  performance 
requirements  in  EPA’s  final  technical 
standards. 

Second,  the  Hnal  release  detection 
standards  have  been  changed  to  require 
either  monthly  monitoring  or  annual 
tightness  testing  in  combination  with 
monthly  inventory  control  for  all 
existing  petroleum  tanks  improtected 
from  corrosion  or  not  equipped  with 
spill  and  overfill  prevention  devices. 

The  final  objective  has  been  revised  to 
reflect  these  changes  in  §  281.33(c)(2). 

Third,  all  the  final  release  detection 
technical  standards  have  been 
reorganized  and  the  release  detection 
objective  has  been  changed  accordingly 
to  reflect  this.  Thus,  today’s  final 
objective  highlights  more  clearly  the 
requirements  for  petroleum  tanks  by 
featuring  them  in  new  §  281.33(c). 

d.  Requirements  for  petroleum  piping 
(§  281.33(d)).  Another  important  aspect 
of  the  release  detection  objective  is 
monitoring  of  the  underground  piping 
attached  to  the  tank.  In  the  proposed 
objective  (as  well  as  the  proposed 
federal  technical  standards  for  release 
detection),  all  underground  piping  had  to 
meet  the  same  release  detection 
requirements  as  the  tanks  except  that 
new  pressurized  lines  without 
continuous  monitoring  had  to  use 
automatic  shutoff  equipment.  Today’s 
final  objective  concerning  release 
detection  for  the  piping  reflects  several 
changes  that  are  due  to  revisions  made 
to  the  final  technical  standards. 

First,  to  be  consistent  with  the  final 
technical  standards,  the  provision  in  the 
objective  pertaining  to  release  detection 


for  petroleum  piping  has  been  separated 
from  the  one  for  the  tanks.  This  change 
is  intended  to  clarify  the  different 
performance  objectives  that  must  be 
achieved  for  the  piping.  In  addition, 
monthly  inventory  control  as  a  method 
of  release  detection  is  not  sufficient  to 
meet  this  requirement  because  it  is  not 
as  effective  as  any  of  those  methods 
allowed  under  the  federal  technical 
standards  (see  S  281.33(a)(1)). 

Second,  a  phrase  has  been  added  to 
clarify  that  only  underground  piping  that 
routinely  contains  petroleum  must  have 
release  detection.  State  requirements  do 
not  have  to  address  release  detection  for 
fill  pipes  and  vent  pipes  to  be 
considered  no  less  stringent 

Third,  the  objectives  for  pressurized 
lines  have  been  made  clearer  to  indicate 
that  all  such  lines  must  be  equipped 
with  release  detection  that  is  able  to 
detect  a  release  within  an  hour  by 
restricting  or  shutting  off  flow  or 
soimding  an  alarm.  In  addition  to  hourly 
release  detection  equipment  monthly 
monitoring  must  be  applied  to 
pressurized  piping  or  annual  tightness 
tests  must  be  conducted.  Reflecting 
clarifications  of  the  final  technical 
standards,  these  changes  indicate  the 
Agency’s  increased  concern  about  the 
threats  posed  by  pressurized  piping. 

Fourth,  the  objective  for  suction  piping 
has  been  changed  to  make  clear  that 
these  types  of  lines,  as  in  the  federal 
technical  standards,  must  be  tightness 
tested  every  three  years.  Two  possible 
exceptions  exist.  Testing  every  three 
years  is  not  necessary  if  a  monthly 
method  of  release  detection  is  in  use,  for 
example,  release  detection  that  already 
applies  to  the  tank.  The  other  possible 
exception  to  testing  every  three  years  is 
in  the  case  where  the  suction  piping 
system  is  designed  so  that  product 
always  drains  back  into  the  tank  when 
the  suction  is  released  and  the  design  of 
the  piping  is  such  that  an  inspector  can 
immediately  determine  the  integrity  of 
the  piping  system.  These  types  of  piping 
systems  generally  have  an  easily 
accessible  check  valve  near  the 
dispenser  that  an  inspector  can  test  to 
identify  if  the  system  is  working 
correctly.  Further  discussion  on  the 
technical  aspects  of  the  design  of  a 
suction  piping  system  may  be  found  in 
the  preamble  to  the  final  technical 
standards  role  (section  IV.D.)  and  in  the 
preamble  to  the  proposed  technical 
standards  rule  (52  FR 12745). 

e.  Requirements  for  hazardous 
substance  UST  systems  (§  281.33(e)). 

The  final  provision  of  the  release 
detection  objective  is  release  detection 
for  hazardous  substance  UST  systems. 
The  proposed  objective  specified  that  all 
existing  systems  must  meet  the  same 


requirements  as  existing  petroleum  UST 
systems,  and  that  all  new  UST  systems 
must  use  secondary  containment  and 
interstitial  monitoring  unless  the  state 
approves  another  method.  EPA  is  today 
promulgating  the  final  objective 
substantially  as  proposed.  The  objective 
has  been  reformatted,  however,  to  add 
clarity  and  to  reflect  the  organization  of 
the  final  technical  standards  rule. 

First,  the  release  detection  objective 
for  hazardous  substances  for  both  new 
and  existing  UST  systems  has  been 
consolidated  into  one  two-part  objective 
The  objective  for  existing  hazardous 
substance  UST  systems  (§  281.33(e)(1)) 
is  followed  by  the  objective  for  new 
ones  (§  281.33(e)(2)).  The  wording  in  the 
objective  for  existing  UST  systems 
refers  back  to  the  objectives  for 
petroleum  UST  systems  for  purposes  of 
simplicity,  but  the  meaning  of  the 
requirement  is  unchanged  from  the 
proposal. 

Second,  a  couple  of  minor  wording 
changes  have  been  made  to  the 
proposed  language  concerning  the 
objective  for  new  UST  systems  in 
§  281.33(e)(2).  The  deletion  of  the  “no 
less  stringent”  language  and  the 
substitution  of  wording  that  holds 
variance  approvals  only  to  methods  that 
are  “as  effective  as”  methods  already 
allowed  under  the  state  program  is 
intended  to  clarify  that  the  performance 
of  the  methods  sought  under  a  variance 
must  be  judged  relative  to  other 
methods  allowed  by  a  state  program. 

In  addition,  an  effective  clean  up 
technology  must  be  identified  for  the 
hazardous  substances  being  stored  in 
the  tank.  This  language  has  been  added 
to  simply  make  the  objective  consistent 
with  the  revisions  to  the  variance 
allowed  in  the  federal  technical 
standards  rule.  This  information  on 
clean  up  technologies  will  allow  the 
state  to  make  a  more  informed  decision 
when  evaluating  requests  for  a  variance 
from  the  secondary  containment 
requirement.  In  some  cases  this  may 
lead  the  state  to  determine  that  existing 
corrective  action  methods  are 
unsatisfactory  even  though  release 
detection  technology  for  the  hazardous 
substance  is  available. 

6.  Release  Reporting,  Investigation,  and 
Confirmation  (§  281.34) 

The  objective  of  this  program  element 
is  to  ensure  that  all  suspected  below 
ground  releases  are  promptly 
investigated  and  all  confirmed  releases 
are  immediately  reported,  including  all 
spills  and  overfills  that  are  not 
contained  and  cleaned  up.  EPA  will 
consider  the  following  points  in 
determining  whether  a  state  program  is 
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no  less  stringent  than  the  corresponding 
federal  program  requirements. 

First  the  state  must  require  the 
investigation  of  all  suspected  releases. 
The  final  federal  technical  standards 
allow  the  owner  and  operator  to  double¬ 
check  data  and  retest  and  repair  release 
detection  equipment  before  determining 
that  an  unusual  condition  or  signal  at 
the  site  signifies  a  suspected  release. 

The  discovery  of  released  regulated 
substances  at  the  UST  site  or  in  the 
surrounding  area  must,  at  a  minimum, 
be  a  trigger  for  investigating  a  suspected 
release.  EPA  notes  that  many  different 
methods  are  being  used  already  to 
investigate  suspected  releases  and  they 
can  be  tailored  to  site-speciHc 
conditions. 

Another  aspect  of  this  objective  is 
that  the  state  requirements  will  need  to 
establish  how  and  when  a  suspected 
release  is  determined  to  be  a  confirmed 
release  and  corrective  action  must 
begin.  It  is  important  that  state 
requirements  for  release  investigation 
be  clear  on  this  point.  Ambiguity  on  how 
a  suspected  release  must  be  investigated 
and  when  it  is  confirmed  may  result  in 
delays  on  the  part  of  the  owner  and 
operator  in  initiating  clean  up  actions. 
Because  such  delays  could  increase  the 
threat  to  human  health  and  the 
environment,  vague  state  requirements 
would  be  less  stringent  that  the  federal 
technical  standards  rule,  which 
establishes  a  failed  tightness  test  or  a 
finding  of  significant  contamination  in 
the  bottom  of  the  UST  system 
excavation  zone  as  two  separate  ways 
of  confirming  a  release.  A  state  program 
must  ensure  that  unintended  delays  in 
reporting  confirmed  releases  that  may 
occur  as  a  result  of  uncertainty  are 
avoided. 

Second,  the  state  must  require  a 
prompt  investigation  of  all  suspected 
releases.  The  federal  technical 
standards  specify  completion  of  the 
investigation  within  7  days  (or  another 
time  period  speciHed  by  the 
implementing  agency).  In  contrast,  the 
federal  objective  for  state  program 
approval  purposes  simply  requires 
“prompt”  investigation  because  EPA 
believes  the  precise  definition  of  what 
constitutes  a  prompt  investigation 
should  be  left  to  the  discretion  of  the 
states  within  reason.  EPA  selected  7 
days  as  a  time  limit  in  the  fmal  technical 
standards  because  the  Agency  believes 
that  the  type  of  investigation  (a 
tightness  test  or  initial  site  investigation) 
that  is  being  required  at  the  federal  level 
can  be  arranged  and  carried  out  within 
that  time  period.  The  ability  to 
investigate  a  site,  however,  can  depend 
on  the  site  and  on  the  availability  of  the 


existing  service  community.  Therefore,  a 
state  that  allows  some  additional  time 
for  completing  investigations  may  still 
be  considered  no  less  stringent.  For 
example,  a  state  that  requires  more 
intensive  or  complex  investigations  may 
need  more  than  7  days  to  complete.  EPA 
intends  to  be  flexible  in  interpreting  the 
promptness  of  a  required  state 
investigation  in  consideration  of  these 
factors.  However,  EPA  also  notes  that  if 
a  state  program  allows  owners  and 
operators  to  carry  out  the  same  or 
similar  investigations  as  required  by 
EPA  significantly  beyond  the  7  days  (for 
example,  30  days),  that  state  program  is 
not  likely  to  meet  the  objective  with 
regard  to  prompt  investigation. 

Third,  EPA  has  concluded  that  spills 
and  overfills  are  generally  identifiable 
through  visual  observations  and  that 
remedial  action  should  be  taken  as  soon 
as  possible  after  such  a  discovery.  The 
federal  technical  standard  mandates 
that  all  spills  be  contained  and  cleaned 
up,  and  reported  when  they  are  not 
cleaned  up  or  when  they  are  greater 
than  certain  volumes  (for  example, 
greater  than  25  gallons  for  petroleum 
releases).  To  meet  the  federal  objective 
in  this  area,  the  state  must  require  that 
spills  and  overfills  be  cleaned  up.  Those 
spills  and  overfills  that  are  not 
completely  cleaned  up  must  also  be 
reported  so  that  the  state  can  ascertain 
whether  further  corrective  action  is 
necessary.  The  Agency  is  aware, 
however,  of  states  that  have  varying 
levels  for  automatically  reporting 
aboveground  releases  Under  today’s 
rule,  a  state  with  higher  reporting  levels 
than  those  under  the  final  EPA  technical 
standards  (for  example,  Florida’s 
requirement  for  reporting  of  all  spills  or 
overfills  of  petroleum  greater  than  100 
gallons)  can  be  considered  no  less 
stringent  if  two  conditions  are  satisfied: 
(1)  The  state  mandates  that  the 
unreported  spills  be  completely 
contained  and  cleaned  up;  and  (2)  the 
state  has  requirements  that  identify  the 
specific  steps  an  owner  and  operator 
must  take  to  ensure  unreported  spills 
and  overfills  are  contained  and  cleaned 
up  in  a  manner  that  will  protect  human 
health  and  the  environment.  (For 
example,  Florida  has  several 
requirements  in  its  regulations  that  will 
result  in  complete  containment  and 
removal  of  all  released  product, 
including  contaminated  soils.) 

EPA  has  chosen  a  reporting  threshold 
of  25  gallons  because  it  feels  that  its 
requirements  are  su^icient  to  guide 
owner  and  operator  activities  for  spills 
under  this  amount,  but  that  spills  larger 
than  25  gallons  must  be  reported  so  that 
further  and  more  specific  guidance  can 


be  obtained  by  the  owner  and  operator. 
However,  if  state  regulations  are  more 
specific  than  the  federal  regulations  and 
provide  more  extensive  guidance  for 
how  to  carry  out  a  clean-up  at  the  sites 
with  larger  spills  or  overfills,  then  EPA 
believes  that  the  state  could  allow  a 
larger  reporting  threshold  and  still  be 
considered  no  less  stringent.  Under  the 
above  objective,  for  program  approval 
purposes,  a  state  may  decide  to 
specifically  guide  and  direct  spill 
responses  through  regulations  or 
enforceable  policies  and  procedures. 

EPA  believes  the  selection  of  an 
approach  in  this  area  is  a  matter  of 
administrative  discretion  and  is  best  left 
to  state  decision-makers  who  must 
choose  how  to  effectively  implement  the 
program  in  their  states. 

7.  Release  Response  and  Corrective 
Action  (§  281.35) 

An  important  objective  of  the  federal 
program  is  that  release  response  and 
corrective  action  be  taken  as  needed  to 
protect  human  health  and  the 
environment  at  all  sites  with  confirmed 
releases.  For  purposes  of  determining 
whether  the  state  program  will  achieve 
this  objective  as  effectively  as  the 
corresponding  federal  requirements,  the 
Agency  proposed  to  evaluate  the 
stringency  of  a  state  release  response 
and  corrective  action  program  by 
focusing  on  several  key  aspects.  First, 
the  state  program  must  require  that 
confirmed  releases  from  the  UST  system 
are  promptly  stopped.  Second,  the  state 
program  must  require  immediate  steps 
to  stop  migration  of  the  release,  and 
ensure  that  health  and  safety  hazards 
are  quickly  mitigated.  Third,  the  state 
program  must  require  that  adverse 
impacts  to  soil  and  ground  water  be 
investigated,  identified,  and  cleaned  up 
as  necessary  to  protect  human  health 
and  the  environment.  Fourth,  the  state 
program  must  require  timely  reporting  of 
release  responses  and  corrective  actions 
taken,  including  information  necessary 
to  establish  cleanup  goals  and  to 
monitor  cleanup  progress  at  the  site. 

As  discussed  in  the  preamble  to  the 
April  17  proposal  (52  ITl  12751),  the 
experiences  of  several  state  and  local 
UST  programs  indicate  that  no  matter 
what  approach  is  taken  in  the 
regulations,  the  actual  work  associated 
with  UST  release  response  and 
corrective  action  in  the  field  commonly 
translates  into  two  general  phases:  (1) 
Immediate  abatement  actions  that  are 
typically  required  at  many  UST  sites  (for 
example,  control  of  explosion  threats 
and  free  product  removal),  and  (2)  long¬ 
term  release  response  and  corrective 
action  associated  with  soil  and  ground- 
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water  remediation.  For  purposes  of  state 
program  approval,  EPA  proposed  that 
state  requirements  could  achieve  the 
federal  objectives  for  release  response 
and  corrective  action  without  being 
identical  to  the  federal  technical 
standards.  In  fact,  many  of  the  operating 
state  and  local  UST  programs  have 
requirements  that  are  more  general  than 
the  technical  standards  proposed  by 
EPA.  As  discussed  previously  in  today’s 
preamble,  when  state  requirements  are 
more  general  in  nature,  they  tend  to 
place  a  greater  burden  on  the  state  to 
supply  site-speciHc  directions  and  to 
oversee  more  closely  corrective  actions 
taken.  Recognizing  the  need  for  clear 
technical  direction  at  clean-up  sites, 
some  states  have  established  release 
response  and  corrective  action  funds 
that  provide  the  state  agency  with  the 
capability  to  take  over  a  signihcant  part 
of  the  responsibility  for  remedial  action 
after  the  owner  or  operator  reports  a 
release. 

Today’s  final  technical  requirements 
for  release  response  and  corrective 
action  mandate  that  the  owner  and 
operator  conduct  an  initial  site 
investigation  and  promptly  abate  health 
and  safety  threats.  Free  product  must 
also  be  recovered  to  prevent  further 
movement  of  the  released  product 
within  the  soil  or  ground  water.  Once 
the  initial  abatement  of  hazards  has 
been  completed,  certain  conditions  may 
require  that  a  more  detailed  soil  and 
ground-water  investigation  be 
undertaken.  After  each  step  in  the 
corrective  action  process,  the  owner  is 
required  to  report  to  the  implementing 
agency.  In  some  cases  the  implementing 
agency  may  require  a  corrective  action 
plan  that  specifies  how  further  cleanup 
will  be  conducted.  At  this  point,  further 
corrective  action  of  soil  or  ground  water 
proceeds  on  a  site-specific  basis. 

Several  commenters  responded  to  the 
Agency’s  request  for  input  concerning 
the  proposed  approach  to  the  release 
response  and  corrective  action 
objective.  Most  of  them  agreed  with  the 
flexibility  provided  by  the  proposed 
objective  and  stated  that  it  not  only 
provided  for  adequate  protection  of 
human  health  and  the  environment  but 
was  also  feasible  for  state  agencies  to 
implement. 

Another  commenter  expressed 
concern  with  the  proposed  objective, 
saying  that  it  was  too  vague,  and  that 
almost  all  the  details  of  Ae  proposed 
federal  corrective  action  standards  had 
been  left  out.  This  commenter  also 
pointed  out  that  the  objective  omitted 
requirements  for  reporting  and  public 
participation,  and  requested  that  they  be 
included  in  the  final  objective. 


After  considering  all  the  comments, 
EPA  agrees  with  the  commenter  who 
suggested  that  more  detail  had  to  be 
included  in  the  objective  for  release 
response  and  corrective  action,  and  has 
provided  more  specificity  in  the  final 
rule.  In  particular,  the  Agency  has 
clarified  in  the  objective  that  when  a 
potential  threat  to  human  health  exists, 
such  as  the  presence  of  free  product  in 
the  soil  or  ground  water,  a  more 
extensive  investigation  of  contamination 
must  be  conducted.  The  Agency  also 
agrees  with  this  commenter  that  the 
objective  should  be  expanded  to  ensure 
that  state  programs  include 
requirements  for  corrective  action 
reporting  and  public  participation  in  the 
corrective  action  process,  and  the  final 
objective  includes  such  requirements. 

In  general,  the  Agency  has  concluded 
that  the  states  should  be  left  with  the 
flexibility  to  choose  whether  to  adopt 
the  federal  corrective  action  approach  or 
to  adopt  an  alternative  approach  that  is 
more  suitable  to  the  pattern  of  work  and 
procedures  already  used  by  the 
implementing  agency.  Therefore,  EPA 
believes  that  the  overall  goal  of  the 
federal  requirements  in  the  area  of 
release  response  and  corrective  action  is 
to  ensure  that  the  basic  release  response 
and  corrective  action  steps  that  may  be 
necessary  at  the  site  to  protect  human 
health  and  the  environment  be  carried 
out  at  the  site.  In  order  to  be  no  less 
stringent  than  the  federal  release 
response  and  corrective  action  program, 
the  state’s  approach  must  ensure  that 
the  same  basic  work  will  get  done  in  as 
timely  and  effective  a  manner  as  is 
required  by  the  corresponding  federal 
technical  requireipents.  This  objective 
can  be  met  in  a  state  that  does  not  have 
all  of  EPA’s  release  response  and 
corrective  action  technical  requirements 
in  state  regulations.  In  the  same  maimer 
as  the  other  objectives,  EPA  will  require 
state  programs  to  meet  the  underlying 
performance  goals  of  the  federal 
program,  rather  than  all  the  details 
contained  in  the  federal  technical 
regulations.  The  following  discussion 
addresses  this  final  objective  in  greater 
detail. 

a.  Assess  and  stop  further  releases 
(§  281.35(a)).  EPA’s  final  technical 
standards  require  that  all  confirmed 
releases  are  promptly  investigated  and 
stopped  (§  280.61  in  the  final  technical 
rule).  To  demonstrate  the  state 
program’s  stringency  in  comparison  to 
this  provision  of  the  federal  objective, 
the  state  must  provide  requirements  that 
ensure  that  the  owner  and  operator  is 
obligated  to  promptly  take  action  to 
assess  and  stop  any  ongoing  releases  at 
the  site.  The  actions  appropriate  to  stop 


a  release  will  vary  depending  on  how 
the  release  was  confirmed  (for  example, 
through  a  tightness  test  or  presence  of 
fuel  in  nearby  utility  lines)  as  well  as  the 
conditions  at  the  site  (such  as  a  four- 
tank  gasoline  station  with  pressurized 
lines  versus  a  one-tank  operation  with 
suction  lines).  If  the  confirmation  of  the 
release  identifies  the  tank  or  piping 
component  responsible  for  the  release, 
then  actions  to  prevent  future  releases 
could  include  emptying  the  problem 
tank  or  not  using  the  suspect  piping  run 
until  it  is  replaced  or  repaired.  However, 
if  the  location  of  the  source  is  unknown, 
then  the  entire  UST  system  or  systems 
will  need  to  be  considered  suspect  and 
addressed  accordingly. 

'iTie  use  of  the  word  “promptly”  in  the 
objective  is  intended  to  mean  that  the 
state  must  require  that  owners  and 
operators  take  such  steps  quickly  to 
minimize  future  releases,  liie  less 
prompt  such  actions  are,  the  more  likely 
it  is  that  future  releases  will  not  be 
minimized  and,  therefore,  the  state’s 
requirement  will  not  be  considered  no 
less  stringent  by  EPA.  To  provide 
adequate  enforcement  of  such  a 
requirement,  the  state  must  clearly 
define,  using  a  number,  the  time  fi'ame 
within  which  an  owner  or  operator  is 
expected  to  respond  to  this  requirement. 
General  state  requirements  that  are 
further  clarified  by  detailed  technical 
guidance  or  policies  will  be  sufficient  to 
demonstrate  that  a  state  program  is  no 
less  stringent  in  this  area. 

b.  Initial  abatement  activities 
(§  281.35(b)).  EPA’s  final  technical 
standards  require  each  site  with  a 
confirmed  release  to  be  investigated  and 
addressed  to  ensure  that  any  immediate 
threats  to  health  and  safety  are 
identified  and  brought  imder  control 
(§  280.62  in  the  final  technical  rule). 
Under  the  federal  program,  some  of  the 
concerns  that  must  be  identified  and 
addressed  at  the  site  include:  Explosive 
gas  levels  or  vapor  threats  that  are  due 
to  the  exposure  of  contaminated  soils; 
the  off-site  impacts  of  free  product  (or 
resulting  vapors)  on  nearby  water, 
sewer  lines,  or  in  building  basements; 
and  the  location  of  any  nearby  ground- 
water  users  who  could  be  exposed  to  or 
threatened  by  dissolved  contaminants  in 
their  drinking  water.  The  objective 
underlying  these  federal  requirements  is 
to  ensure  that  owners  and  operators 
take  action  to  identify,  contain,  and 
mitigate  any  immediate  health  and 
safety  threats  that  are  posed  by  a 
release  (such  as  mitigation  of  explosive 
or  other  hazards  posed  by  released  gas 
or  vapors).  Accordingly,  a  state  is  no 
less  stringent  than  the  federal  program  if 
its  program  contains  such  requirements. 
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The  actions  taken  to  mitigate  the  effects 
of  the  release  at  a  particular  site  will  be 
tailored  to  the  nahire  of  the  release  and 
the  sensitivity  of  the  site  and  the 
surrounding  area.  (See  the  discussion  on 
this  subject  provided  In  the  preamble  to 
the  final  technical  standards  rule 
published  elsewhere  in  today’s  Federal 
Register.)  The  state  may  decide  to  have 
an  inspector  immediately  conduct  a 
review  of  the  site,  or  it  may  instruct  the 
owner  and  operator  to  do  the  review 
and  submit  the  information  to  the  state. 
The  state  program  must  clarify  the 
general  actions  that  the  owner  and 
operator  are  expected  to  perform  to 
identify,  contain,  and  mitigate  any 
immediate  health  and  safety  hazards.  In 
addition,  the  state  must  require  that  the 
site  must  be  investigated  for  free 
product,  and  if  present,  begin  free 
product  removal. 

c.  Investigation  of  impacts  on  soil  and 
ground  water  (§ 281.35(c)).  Another 
important  aspect  of  the  release  response 
€md  corrective  action  objective  is  the 
investigation  and  identification  of  the 
extent  of  adverse  impacts  on  soil  and 
groimd  water  at  all  sites  with  confirmed 
releases.  EPA’s  final  technical  standards 
rule  includes  the  requirement  to 
investigate  all  sites  to  characterize  the 
presence  of  contamination  in  the  area  of 
this  site  most  likely  to  have  been 
impacted  (e.g.,  below  the  excavation 
zone;  see  §  280.63  in  the  final  technical 
standards  rule).  A  more  detailed 
investigation  of  the  extent  of  soil  and 
ground  water  contamination  (including 
dissolved  product)  is  required  if  free 
product  is  present  on  or  within  the 
aquifer,  or  if  contaminated  soil  is  in 
contact  with  ground  water  (§  280.65  in 
the  final  technical  rule).  Even  if  these 
conditions  are  not  present,  the 
implementing  agency  can  require  the 
more  detailed  site  investigation  if  a 
potential  threat  to  nearby  surface  or 
ground  water  is  believed  to  exist. 

To  be  no  less  stringent  than  these 
federal  technical  standards,  a  state  must 
provide  requirements  that  mandate  an 
initial  investigation  of  every  site  with  a 
release  to  identify  possible  adverse 
impacts  on  soil,  ground  water,  and 
nearby  surface  waters.  The  state 
requirements  could  establish  the  need  to 
characterize  the  extent  of  ground-water 
contamination  at  all  sites  (which  would 
be  more  stringent  than  the  federal 
approach)  or  alternatively  the  state 
could  require  that  a  more  extensive 
investigation  be  performed  based  on  site 
conditions  identified  during  an  initial 
investigation.  If  the  second  approach  is 
used,  the  state  must  develop  a  method 
or  policy  for  determining  when  further 
site  investigation  is  required,  and  this 


policy  must  include  the  existence  of  a 
potential  threat  to  human  health  and  the 
environment.  Potential  threats  may 
include  evidence  that  drinking  water 
wells  have  been  affected,  that  free 
product  is  present  on  or  within  the 
aquifer,  or  that  contaminated  soil  is  in 
contact  with  the  ground  water.  As  with 
the  other  aspects  of  the  release  response 
and  corrective  action  objective,  more 
detailed  requirements  concerning  what 
constitutes  an  initial  versus  a  full  site 
investigation,  and  when  a  detailed 
investigation  must  be  conducted,  can  be 
established  by  the  state  through  the  use 
of  guidelines,  written  policies,  and 
implementation  protocols  and 
procedures  as  long  as  the  owner  and 
operator  will  be  required  to  undertake 
the  investigation  when  requested  by  the 
implementing  agency. 

In  response  to  a  concern  raised  by  one 
commenter,  this  aspect  of  the  overall 
objective  has  been  modified  to  require 
investigation  for  nearby  surface  water 
impacts.  This  amendment  is  consistent 
with  a  change  made  to  the  final 
technical  standards  in  S  280.65(a)(4). 

d.  Soil  and  ground-water  remediation 
(§ 281.35(d)).  Another  objective  for 
release  response  and  corrective  action  is 
the  cleanup  of  contaminated  soil  and 
ground  water  identified  at  the  site  as 
necessary  to  protect  human  health  and 
the  environment  For  example,  the 
extent  of  remediation  may  be  based  on 
a  site-specific  risk  analysis  that  includes 
potential  human  exposure. 

Alternatively,  a  state  may  use  statewide 
numerical  standards  to  establish 
cleanup  levels  at  a  site.  In  evaluating 
this  aspect  of  the  objective,  the  Agency 
does  not  intend  to  distinguish  between 
the  two  approaches  when  determining 
whether  a  program  is  no  less  stringent. 
In  either  case,  the  state  requirements 
must  ensure  that  remediation  provides 
adequate  protection  of  human  health 
and  the  environment. 

To  be  approved  as  no  less  stringent, 
EPA  will  consider  the  following  points 
in  evaluating  whether  the  state  program 
provides  for  release  response  and 
corrective  action  as  necessary  to  protect 
human  health  and  the  environment.  The 
state  must  have  authority  to  require  an 
owner  and  operator  to  develop  and 
submit  for  approval  information 
concerning  how  remediation  of 
contaminated  soil,  ground  water,  and 
nearby  surface  water  at  the  site  will  be 
conducted  (§  281.35(e)).  In  addition,  the 
state  must  be  able  to  require  the 
implementation  of  steps  for  release 
response  and  corrective  action  after 
they  have  been  identified.  The  release 
response  and  corrective  action  steps 
must  consider  the  risk  posed  to  human 


health  and  the  environment  by 
contamination  at  the  site  and  address 
potential  routes  of  human  exposure. 

e.  Reporting  on  corrective  actions 
taken  (§  281.35(e)).  Another  objective  of 
federal  release  response  and  corrective 
action  requirements  is  to  require  the 
owner  and  operator  to  report  to  the 
implementing  agency  on  corrective 
actions  taken  in  response  to  confirmed 
releases.  In  today’s  final  technical 
standards  rule,  EPA  requires  the  owner 
or  operator  to  submit  status  reports  and 
to  report  plans  for  futiure  corrective 
action  activities,  such  as  free  product 
removal  or  soil  and  ground-water 
remediation  (§§  280.61  through  280.65  in 
the  final  technical  standards  rule).  The 
proposed  release  response  and 
corrective  action  objective  for 
determining  no  less  stringent  state 
programs  inadvertently  did  not  include 
provisions  for  corrective  action 
reporting.  EPA  agrees  with  the 
commenter  who  argued  that  this  is  an 
important  aspect  of  state  corrective 
action  programs  and  that  reporting  must 
be  included  in  the  final  rule  as  a  no-less- 
stringent  criterion.  A  certain  amount  of 
reporting  and  recordkeeping  on  the  part 
of  owners  and  operators  is  necessary  for 
adequate  oversight  by  the  implementing 
agency  and  to  ensiu'e  that  owners  and 
operators  properly  carry  out  their 
corrective  action  responsibilities.  Thus, 
today’s  final  rule  includes  an  added 
objective  that  makes  clear  that  states 
must  require  timely  and  complete 
reporting  on  corrective  action  steps 
planned  and  taken  (§  281.35(e)).  'This 
change  makes  the  final  objective  fully 
consistent  with  the  corresponding 
federal  technical  standards  in  the  final 
rule,  and  responds  to  the  concern  raised 
by  public  comment. 

In  determining  whether  a  state 
program  meets  the  objective  in  the  area 
of  corrective  action  reporting,  EPA  does 
not  require  that  states  copy  the  same 
details  as  are  required  in  the  federal 
standards.  General  reporting 
requirements  that  obligate  the  owner 
and  operator  to  report  on  corrective 
actions  taken  and  planned  should  be 
sufiicient  for  a  state  to  meet  this 
objective.  EPA  will  examine  the 
following  factors  in  determining  whether 
a  state  is  no  less  stringent  than  this 
aspect  of  the  release  response  and 
corrective  action  objective.  The 
reporting  on  corrective  action  plans 
must  result  in  the  information  being 
made  available  to  the  state  quickly  to 
ensure  that  steps  are  being  taken  to 
prevent  further  contamination,  and  so 
that  technical  direction  can  be  provided 
by  the  state.  In  addition,  the  level  of 
detail  reported  to  the  state  should  be 
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sufHcient  to  oversee  the  process  of 
corrective  action  and  ensure  technical 
adequacy.  The  state  should  be  able  to 
require  reporting  on  all  phases  of 
corrective  action  to  ensure  that 
corrective  action  in  fact  is  taking  place 
and  is  sufficient  to  protect  human  health 
and  the  environment.  In  addition, 
information  on  the  site  and  the 
surrounding  area  should  be  reported  so 
that  the  corrective  action  can  be  tailored 
to  the  specific  conditions  of  the  site  and 
the  nature  of  the  release.  Initial 
corrective  action  steps,  results  of 
investigations  of  soils  and  ground  water, 
and  plans  and  status  reports  on  long¬ 
term  remediation  of  contamination  at 
the  site  are  among  the  types  of  specific 
information  that  the  state  might  require 
/.  Public  participation  in  release 
response  and  corrective  action 
(§  281.35(f)).  To  achieve  this  aspect  of 
the  objective,  the  state  must  provide 
opportunity  for  public  participation 
when  a  confirmed  release  requires  a 
corrective  action  plan.  This  provision 
was  not  included  in  the  objective 
proposed  in  the  December  23 
Supplemental  Notice.  In  order  to 
respond  to  concerns  raised  by  public 
comment  on  the  proposal,  and  to  remain 
fully  consistent  with  the  final  federal 
technical  standard  (§  280.67],  a  public 
participation  provision  has  been  added 
to  the  final  release  response  and 
corrective  action  objective. 

Section  7004(b)  of  RCRA  and  long¬ 
standing  Agency  policy  indicate  a  need 
to  be  open  to  the  involvement  of  any 
interested  member  of  the  public  in  site- 
specific  cleanup  decisions.  EPA  does  not 
intend  to  prescribe  the  nature  and 
extent  of  the  public  involvement 
procedures  to  be  followed  by  the  state. 
Rather,  EPA’s  intention  is  that  a  forum 
be  provided  that  is  in  keeping  with  the 
state’s  administrative  procedures  for  the 
interested  public  to  express  its  views  on 
the  proposed  corrective  actions  for 
serious  UST  releases.  To  achieve  this 
aspect  of  the  federal  objective,  the  state 
must  ensure  open  access  to  information 
pertaining  to  specific  corrective  actions 
for  those  members  of  the  public  that  are 
potentially  affected  by  the  release  or 
any  planned  corrective  action.  EPA  does 
not  expect  this  to  be  a  significant 
additional  burden  because  many  states 
already  have  been  involving  the  public 
in  the  decisionmaking  process  for  UST 
cleanups  for  many  years.  For  example, 
many  states  already  allow  for  public 
access  to  their  site  files  and  those  most 
affected  by  the  release  are  usually  kept 
well  informed  through  personal  contacts 
with  the  state  response  staff. 


8.  Out-of-Service  UST  Systems  and 
Closure  (§  281.36} 

EPA  has  concluded  that  UST  systems 
temporarily  or  permanently  closed  can 
pose  a  significant  threat  to  human 
health  and  the  environment  if  they  are 
not  managed  properly.  To  be  no  less 
stringent  in  this  program  element,  the 
state  must  demonstrate  that  it  can 
satisfy  two  objectives:  (1)  Releases  fi'om 
temporarily  closed  UST  systems  must  be 
minimized,  and  (2)  future  releases  must 
be  prevented,  and  existing  conditions 
needing  corrective  action  identified  and 
corrected  at  permanent  closure.  EPA 
believes  these  goals  can  be  met  in 
different  ways. 

To  ensure  that  releases  are  minimized 
from  temporarily  closed  UST  systems, 
the  state  must  mandate  that  the  general 
operating  requirements  continue  to  be 
practiced  (§  281.36(a)(1)).  For  those 
tanks  where  product  remains  in  the  UST 
system,  the  release  detection,  corrosion 
protection,  reporting,  and  release 
response  and  corrective  action 
requirements  must  be  followed  to 
achieve  these  general  operating 
requirements  A  state  may  allow  release 
detection  requirements  to  cease  if  all 
product  is  removed  fi'om  temporarily 
closed  UST  systems  (§  281.36(a)(2)). 

Another  aspect  of  the  closme 
objective  states  that  each  UST  system 
must  be  closed-off  to  outside  access  if  it 
is  temporarily  closed  (§  281.36(a)(3)). 
Although  this  was  not  addressed  in  the 
proposed  objective,  it  is  included  in 
today’s  final  rule  in  order  to  follow  more 
closely  the  intent  of  the  corresponding 
technical  standards  in  this  area.  The 
objective  reflects  the  underlying  concern 
in  the  final  technical  standards  that  a 
tank  temporarily  closed  for  extended 
periods  of  time  could  (unknown  to  the 
owner  and  operator)  be  tampered  with 
or  misused  as  a  waste  sump  or  storage 
pit,  or  otherwise  become  the  source  of 
accidents  during  the  period  of  temporary 
closure.  To  be  able  to  satisfy  this  aspect 
of  the  objective,  the  state  program  must 
specify  when  a  tank  system  is 
considered  to  be  temporarily  closed  due 
to  the  fact  that  it  has  been  removed  from 
service. 

EPA’s  final  technical  standard 
specifies  that  the  tank  must  be  closed- 
off  from  outside  access  if  the  UST 
system  is  temporarily  closed  for  greater 
than  3  months.  The  objective  has  been 
written  to  allow  some  state 
administrative  discretion  as  to  what 
defines  an  “extended  period  of  time”  for 
temporary  closure.  Thus,  while  this 
means  that  states  will  not  be  held 
strictly  to  the  90-day  time  period 
specified  in  the  final  technical  standards 
for  closing  off  outside  access  to  the  tank. 


the  state  still  must  establish  clearly 
when  temporary  closiu'e  begins  in  order 
to  meet  this  objective.  Also,  the  longer  a 
state  allows  for  a  definition  of 
“temporary”,  the  less  likely  they  will  be 
able  to  demonstrate  that  they  are  no  less 
stringent  in  this  area. 

EPA’s  final  technical  standards  set  a 
maximum  limit  of  1  year  for  allowing 
unprotected  tanks  to  be  closed 
temporarily,  unless  the  implementing 
agency  allows  a  longer  time  period  on  a 
site-by-site  basis.  This  time  period 
limitation  is  primarily  to  make  sure  that 
permanent  closure  takes  place,  and  the 
casual  temporary  abandonment  of 
numerous  unprotected  USTs  for 
extended  periods  of  time  is  thereby 
avoided.  Although  this  subject  also  was 
not  addressed  in  the  proposed  objective, 
it  is  included  in  the  final  objective  to 
more  closely  reflect  the  intention  of  the 
final  technical  standards.  To  meet  this 
objective,  the  state  must  ensure  that 
unprotected  UST  systems  do  not  remain 
out  of  service  for  more  than  one  year.  A 
state  may  choose  to  allow  extensions  to 
this  one  year  limit,  in  which  case  the 
state  must  require  that  a  site  assessment 
be  conducted  to  make  sure  that  a 
release  has  not  already  occurred  fiom 
the  UST  system.  The  time  limit  for  the 
temporary  closure  of  USTs  has  been  set 
at  one  year  to  ensiu'e  that  owners  and 
operators  of  unprotected  USTs  that  are 
unused  are  held  responsible  for 
protecting  the  UST  system  fix)m 
corrosion  or  permanently  closing  it.  If 
the  unprotected  UST  system  is  new  or 
has  been  protected  fiom  corrosion,  then 
the  tank  may  remain  temporarily  out  of 
service  for  an  indefinite  period  of  time 
(although  the  other  requirements  for 
temporary  closure  still  apply). 

Adverse  environmental  and  public 
health  impacts  at  all  permanently  closed 
UST  systems  may  be  caused  by  futme 
releases  as  well  as  past  releases.  To 
avoid  these  impacts,  the  state  must 
mandate  that  regulated  substances  and 
accumulated  sludge  be  removed  prior  to 
closure  and  that  the  site  condition 
around  the  UST  system  be  assessed.  To 
determine  if  there  are  any  present  or 
past  releases  at  closure,  the  state  should 
ensure  that  the  condition  of  the  site 
below  the  UST  system  is  evaluated  by 
the  owner  and  operator.  This  evaluation 
can  be  done  by  any  of  the  methods 
allowed  at  the  federal  level  or  approved 
by  the  state  as  protective  of  human 
health  and  the  environment.  The  state 
may  choose  to  hold  owners  and 
operators  responsible  for  using 
appropriate  national  codes  of  practice  or 
specify  the  particular  steps  needed  to 
ensure  a  tank  is  completely  emptied  and 
cleaned. 
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EPA's  technical  standard  for  closure 
also  mandates  notification  before 
permanent  closure  so  that  a  state  or 
local  inspector  may  choose  to  be 
present.  For  purposes  of  program 
approval  the  state  is  only  required  to 
have  owners  and  operators  report  at  the 
time  of  closure.  EPA  has  concluded  prior 
notification  is  not  essential  to  achieving 
the  underlying  objective  in  this  area, 
particularly  if  a  state  has  established  a 
difierent  method  of  compliance 
monitoring  and  has  decided  that  notice 
before  closure  is  unnecessary  under  that 
approach.  If  the  site  assessment 
confirms  the  existence  of  a  release 
requiring  some  corrective  action,  then 
release  response  and  corrective  action 
requirements  must  be  followed. 

9.  Financial  Responsibility  (§  281.37 — 
Reserved) 

An  important  objective  of  the  federal 
program  is  that  owners  and  operators  of 
UST  systems  containing  petroleum  have 
adequate  financial  responsibility  to 
undertake  corrective  action  and  meet 
third-party  liability  claims.  An  objective 
for  fin€uicial  responsibility  was 
proposed  in  the  December  23, 1987 
Supplemental  Notice.  The  federal  law 
mandates  $1  million  per  occurrence  with 
appropriate  aggregate  amounts  as  the 
minimum  level  of  assurance  needed  by 
most  owners  and  operators  of  petroleum 
UST  systems  to  meet  cleanup  and 
liability  costs  for  a  one-time  release.  The 
final  objective  in  this  area  will  be 
provided  at  a  later  date  when  the  final 
technical  requirements  for  financial 
responsibility  are  promulgated  by  EPA. 
States  will  need  to  be  no  less  stringent 
in  this  area  to  be  able  to  receive 
program  approval  bum  EPA. 

10.  Financial  Responsibility  for  UST 
Systems  Containing  Hazaidous 
Substances  (§  281.38 — Reserved] 

EPA  is  also  developing  financial 
responsibility  requirements  for  USTs 
containing  hazardous  substances.  These 
regulations  will  require  owners  and 
operators  to  maintain  evidence  that 
funds  are  readily  available  in  the  event 
of  a  release  from  their  USTs  to  pay  for 
the  costs  of  corrective  action  and  third- 
party  liability  for  property  damage  and 
bodily  injury.  On  February  9, 1988,  EPA 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  for  financial  responsibility 
requirements  for  USTs  containing 
hazardous  substances  (53  FR  3818).  In 
this  advance  notice  of  proposed 
rulemaking,  EPA  solicited  comments 
and  information  about  the  approaches 
under  consideration.  The  Agency 
intends  to  propose  financial 
responsibility  requirements  for  USTs 
containing  hazardous  substances  in  the 


near  future,  and  at  that  time,  a  federal 
objective  for  such  requirements  will  also 
be  proposed  for  purposes  of  state 
program  approval. 

Until  these  requirements  are  finalized, 
EPA  is  reserving  this  section  of  today's 
state  program  approval  rule  for  this 
federal  objective.  For  a  state  to  receive 
program  approval,  a  state  does  not 
currently  need  to  have  the  authority  to 
write  financial  responsibility 
requirements  for  USTs  containing 
hazardous  substances.  However,  if  a 
state  plans  to  regulate  UST  systems 
containing  hazardous  substances  in  the 
state  program,  then  the  state  should 
consider  obtaining  the  necessary 
authority  in  the  near  future.  When  EPA 
promulgates  final  requirements  for 
financial  responsibility  for  UST  systems 
containing  hazardous  substances,  each 
state  with  an  approved  program  will 
have  to  submit  a  revision  that 
incorporates  corresponding  changes  into 
its  state  program. 

D.  Subpart  D— Adequate  Enforcement  of 
Compliance  (§§  2B1.40  through  281.43) 

In  the  April  17, 1987  proposed  rule,  the 
Agency  set  minimum  requirements  for 
states  seeking  to  demonstrate  adequate 
enforcement  of  compliance  for  program 
approval.  In  the  proposed  §§  281.30 
through  281.32,  the  Agency  set  forth 
three  categories  of  requirements:  (1) 
Legal  authorities  and  procedures  for 
collecting  and  maintaining  data  on  the 
regulated  commimity;  (2)  legal 
authorities  for  enforcement  that  must  be 
available  to  the  implementing  agency; 
and  (3)  options  for  either  procedural 
requirements  or  legal  authorities  for 
public  participation.  Section  281.33  of 
the  proposed  rule  set  requirements  for 
sharing  of  information.  'The  Agency 
received  several  comments  on  this 
subpart  of  the  proposal  and  is  today 
clarifying  in  the  final  rule  its 
expectations  of  what  constitutes 
adequate  enforcement  of  compliance  for 
purposes  of  state  program  approval.  The 
final  requirements  are  discussed  in 
detail  in  this  section  of  the  preamble. 

In  summary,  under  today’s  final  rules 
(§S  281.40  through  281.43),  states  must 
have  adequate  compliance  monitoring 
authority  so  that  tank  owners  or 
operators  can  be  required  by  the  state  to 
furnish  information  related  to  their 
tanks  and  conduct  monitoring  or  testing. 
States  must  also  have  authority  to  enter 
and  inspect  any  site  subject  to 
regulation.  In  addition,  a  state  must 
have  procedures  for  Inspections; 
evaluation  of  records;  recordkeeping; 
enforcement  against  violators;  and 
encouraging  citizen  reports  of  suspected 
violations.  A  state  must  also  have 
enforcement  authority  sufficient  to: 


Immediately  restrain  violators  or 
potential  violators  by  order  or  by  suit; 
sue  in  a  court  of  competent  jurisdiction; 
and  assess  or  sue  to  recover  civil 
penalties  and  procedures  to  implement 
these  authorities.  Finally,  a  state  must 
provide  for  public  participation  in 
enforcement  proceedings  by  using  one 
of  three  public  participation  options: 
Providing  one  of  two  types  of  authority 
to  allow  citizen  intervention  in  civil 
actions;  or  more  general  public 
involvement  procedures  in  compliance 
monitoring  and  enforcement  actions. 

In  the  preamble  to  the  proposed  rule 
(52  FR  12856),  the  Agency  requested 
comments  on  how  it  should  evaluate 
compliance  monitoring  and  enforcement 
procedural  requirements  in  state 
programs,  for  example,  in  the  form  of 
broad  objectives  or  specific 
requirements.  Many  commenters 
expressed  concern  regarding  the  amount 
of  flexibility  to  be  allowed  in  developing 
state  enforcement  programs.  Several 
commenters  requested  that  states  only 
be  required  to  meet  broad  objectives  in 
the  regulations  or  in  guidance.  One 
commenter  asked  that  enforcement 
procedural  requirements  be  clearly 
outlined  and  defined. 

In  response  to  the  comments,  the 
Agency  is  clarifying  its  expectations  for 
the  requirements  for  adequate 
enforcement  of  compliance.  In 
developing  the  requirements  for 
adequate  enforcement,  the  Agency 
seeks  to  maintain  flexibility  in 
approving  a  variety  of  state  programs, 
and  encourages  states  to  use  innovative 
approaches  in  monitoring  compliance 
and  carrying  out  enforcement  actions. 
Consistent  with  that  intent,  today’s 
regulations  do  not  mandate  the  details 
of  compliance  monitoring  and 
enforcement  procedures  for  purposes  of 
program  approval.  Instead,  the 
regulations  set  forth  certain  authorities 
and  programs  or  procedural  areas  that 
should  enable  a  state  program  to 
demonstrate  adequate  enforcement  of 
compliance  with  its  technical 
requirements. 

(Note  that  the  insertion  of  the  no-less- 
stringent  criteria  (in  Subpart  C  §  281.30 
of  the  final  rule)  has  caused  the 
adequate  enforcement  requirements  to 
be  reorganized  into  Subpart  D,  §  §  281.40 
to  281.43  of  the  final  rule.) 

1.  Requirements  for  a  Compliance 
Monitoring  Program  (§  281.40) 

a.  Legal  authorities  for  compliance 
(§  281.40  (a)-(c)).  Proposed  §  281.30  (a) 
and  (b)  required  that  state  employees 
have  the  authority  to  obtain  from  an 
owner  or  operator  any  information  on 
their  USTs  necessary  to  determine 
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compliance.  State  employees  must  also 
have  the  authority  to  require  the  owner 
or  operator  to  conduct  monitoring  or 
testing,  and  the  authority  to  enter  the 
site  to  conduct  such  testing  themselves. 

One  commenter  suggested  that  these 
authorities,  particularly  the  authority  to 
require  the  owner  or  operator  to  conduct 
testing,  will  place  unnecessary  burdens 
on  the  owner  and  operator.  The  Agency 
believes  that  these  authorities,  which 
are  analogous  to  federal  authorities 
under  Subtitle  I,  are  necessary  to  ensure 
that  states  have  the  means  of  monitoring 
compliance,  gathering  necessary 
information,  and  assessing  the  potential 
risk  to  human  health  and  the 
environment.  The  Agency  is 
promulgating  the  language  of  these 
sections  substantially  as  proposed. 

The  Agency  is  clarifying  today  the 
intent  of  this  section  by  making  two 
changes.  First,  the  term  "employee  of  the 
state”  as  it  appeared  in  proposed 
§  281.30(a)  has  been  replaced  by  the 
language  of  Subtitle  I,  Section  9005, 
which  provides  for  such  inspection 
authority  for  "any  officer,  employee,  or 
representative  or  the  Environmental 
Protection  Agency  duly  designated  by 
the  Administrator  *  *  *  or  any  officer, 
employee,  or  representative  of  a  state 
with  an  approved  program."  Since  the 
proposal,  the  Agency  has  become 
concerned  that  the  term  in  the  statute 
may  be  construed  to  be  broader  in  scope 
than  "employee”;  thus,  for  purposes  of 
the  final  rule,  the  Agency  has 
substituted  the  law’s  more  inclusive 
language.  Because  of  the  nature  of  the 
regulated  universe,  many  states  are 
likely  to  depend  on  personnel  other  than 
state  employees  to  inspect,  monitor,  and 
test  UST  systems.  For  example,  the 
implementing  agency  may  delegate  such 
responsibility  to  the  local  building 
inspector  or  fire  marshal.  Because  the 
Agency  did  not  intend  to  restrict  the 
original  authority  provided  by  the 
statute  to  only  employees  of  the  state, 
the  term  "employee”  is  being  replaced 
by  "representative"  in  the  final  rule’s 
§  281.40(a).  The  term  “employees”  is 
being  replaced  by  “representative”  in 
the  final  rule’s  §  281.40(b)  for  the  same 
reasons. 

Second,  in  order  to  be  consistent  with 
the  terms  and  definitions  found  in  40 
CFR  280.12,  and  the  wording  used  in  the 
rest  of  the  technical  standards  finalized 
elsewhere  today,  the  Agency  is 
replacing  the  phrases  “his/her  tanks, 
tank  contents,  and  associated 
equipment”  in  proposed  §  281.30  (a)  and 
(b)  with  the  more  concise  term,  “the 
UST  system”,  in  the  final  rule’s  §  281.40 
(a)  and  (b).  This  change  does  not  alter 
the  substantive  meaning  of  the 


requirement.  The  phrases  “undergroimd 
storage  tank”  and  “underground  storage 
tank  program”  in  §  281.30(b)  of  the 
proposed  rule  were  replaced  with  “UST 
system”  in  the  final  rule’s  §  281  40(c)  for 
the  same  reason. 

b.  Procedures  for  compliance 
monitoring  (§§  281.40  (d)  through  (g)). 
Proposed  §  281.30  (c)  through  (g)  set 
requirements  for  compliance  monitoring 
programs,  including  inspections  and 
record  reviews.  Several  commenters 
requested  that  the  Agency  clarify  its 
expectations  regarding  a  compliance 
monitoring  program.  These  commenters 
were  primarily  concerned  that  the 
Agency  may  be  restricting  flexibility  in 
developing  compliance  monitoring 
programs  by  requiring  certain  types  and 
numbers  of  inspections  under  these 
programs.  Furthermore,  these 
commenters  were  concerned  that  the 
proposed  regulatory  language  could  be 
interpreted  as  requiring  resource¬ 
intensive  activities,  such  as  a  minimum 
number  of  scheduled  inspections  and 
comprehensive  surveys  of  all  UST 
systems. 

Although  the  proposed  regulations  set 
general  requirements  for  a  compliance 
monitoring  program,  the  Agency  did  not 
intend  that  states  must  develop  a 
"traditional”  inspection  and  record 
collection  program  for  purposes  of  state 
program  approval.  In  particular,  the 
Agency  has  no  intention  of  requiring 
states  to  undertake  a  specific  number  of 
inspections,  record  reviews,  or 
enforcement  actions.  As  discussed 
above,  the  Agency’s  intention  was  and 
still  is  to  provide  the  states  with 
maximum  flexibility  consistent  with 
statutory  requirements.  Thus,  the 
Agency  intends  to  approve  programs 
with  innovative  approaches  to  gathering 
compliance  data  as  long  as  they 
adequately  ensure  compliance.  Such 
compliance  monitoriiig  and  inspection 
programs  may  range  from  programs  that 
target  portions  of  the  tank  population,  to 
programs  that  use  permitting.  The 
Agency  is  clarifying  this  intent  in  the 
final  rule  by  making  several  changes  to 
proposed  §§  281.30  (d)-{g).  These 
requirements  and  associated  comments 
are  addressed  in  greater  detail  below. 

•  Requirements  for  record  collection 
(§  281.40(d)).  Proposed  §  281.30(c) 
required  states  to  have  procedures  for 
receiving,  evaluating,  and  investigating 
all  records  and  reports  and  for 
investigating  failure  to  submit  these 
reports.  The  Agency  is  promulgating  the 
language  of  this  section — now  numbered 
§  281.40(d) — substantially  as  proposed. 

Comments  on  this  section  expressed  a 
general  concern  that  the  requirements 
may  be  resource-intensive.  One 


commenter  requested  clarification  on 
how  the  proposed  requirements  would 
be  interpreted.  Specifically,  the 
commenter  asked  how  it  might 
determine  if  an  owner  or  operator  failed 
to  submit  records,  and  what  proportions 
of  those  identified  must  be  investigated. 
The  Agency  believes  that  it  is  neither 
desirable  nor  necessary  to  promulgate 
additional  requirements  that  specify 
procedures  for  receipt  and  investigation 
of  required  records  and  reports.  The 
general  wording  in  the  final  rule  was 
retained  in  order  to  provide  maximum 
flexibility  for  states  in  developing  these 
programs.  In  response  to  the 
commenters’  concerns,  it  is  the  Agency’s 
intent  to  encourage  states  to  develop  a 
potentially  wide  range  of  procedures 
that  allow  the  implementing  agency  to 
identify  owners  and  operators  who  have 
not  submitted  required  records  and 
reports. 

Consistent  with  this  approach,  the 
Agency  has  not  specified  procedures  for 
identifying  noncompliance.  Therefore,  in 
promulgating  §  281.40(d),  the  Agency  is 
clarifying  its  intent  by  deleting  the  word 
“all”  from  the  language  in  the  proposal. 
Section  281.40(d),  as  promulgated, 
requires  states  to  develop  procedures  for 
evaluating  records  and  reports  but  does 
not  specify  the  number  or  percentage  of 
reports  to  be  evaluated. 

For  further  clarification,  the  Agency  is 
also  deleting  the  word  “possible”  from 
the  phrase  “possible  enforcement.” 
“Possible”  was  removed  because  it  was 
only  needed  where  “all”  records  had  to 
be  evaluated,  but  this  final  action  does 
not  change  the  meaning.  The  Agency 
believes  that  the  discretion  to  undertake 
an  enforcement  action  is  inherent  in  the 
state’s  authority  to  nm  the  program. 

The  proposal  established  that  state 
programs  “must  provide  for 
investigation  for  enforcement  of  failure 
to  submit  these  records  and  reports”, 
and  today  the  Agency  is  removing  the 
phrase  “for  investigation”  from  the  final 
wording  in  §  281.40(d)  to  clarify  its 
intent  not  to  limit  specific  means  of 
enforcement.  Under  the  final  rule,  the 
implementing  agency  must  have  a 
program  for  investigating  owners’  or 
operators’  failure  to  submit  records  or 
reports  for  purposes  of  determining 
whether  enforcement  is  warranted.  The 
Agency  thus  clarifies  that  the  states 
have  discretion  to  determine  whether, 
when,  and  by  what  means  such  failure 
warrants  further  investigation  and 
enforcement  actions. 

•  Requirements  for  inspection 
procedures  (§  281.40  (e)(1)  and  (e)(2)). 
The  proposed  §  281.30(d)  required  states 
to  have  inspection  and  surveillance 
procedures,  including  periodic 
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inspections,  to  ensure  compliance  with 
program  requirements.  For  clarification, 
the  proposed  §  281.30  (d)  and  (e)  have 
been  renumbered,  respectively,  as 
§  281.40(e)(1)  and  §  281.40(e)(2). 

The  Agency  received  a  number  of 
comments  on  these  proposed 
requirements,  particularly  the  definition 
of  “shall  maintain  a  program  for 
periodic  inspections.”  Many 
commenters  were  concerned  about  the 
resources  that  would  be  necessary  to 
implement  a  traditional  inspection 
program  with  respect  to  the  UST 
universe.  One  commenter  requested  that 
the  Agency  specify  the  number  of 
inspections  to  be  accomplished  within  a 
given  time  period  and  the  frequency  of 
inspections.  The  Agency  agrees  with  the 
commenters  that  the  requirements  for 
inspection  and  surveillance,  as 
proposed,  could  suggest  that  a 
traditional  inspection  program  is 
required  for  program  approval,  which 
would  be  impossibly  resource-intensive 
given  the  large  UST  universe.  This  was 
not  the  Agency’s  intent.  Therefore,  the 
final  rule's  requirements  have  changed 
the  wording  of  the  proposed  §  281.30(d) 
to  clarify  that  greater  flexibility  is 
available  in  this  area  for  purpose  of 
approving  state  programs. 

In  promulgating  §  281.40(e)(1)  today, 
the  Agency  has  retained  the  general 
requirement  that  the  state  has 
inspection  procedures,  but  has  replaced 
the  description  of  “periodic”  inspections 
with  “systematic”  inspections.  The 
Agency  has  promulgated  a  requirement 
for  “systematic”  inspections  to  clarify 
its  expectations  with  regard  to  state 
inspection  programs.  The  Agency 
expects  states  to  conduct  inspections 
but  has  chosen  not  to  mandate  a 
particular  number  of  inspections  within 
a  specifled  time  period.  Instead,  the 
Agency  encourages  states  to  develop  a 
method  for  determining  when  to  conduct 
inspections  and  encourages  other,  more 
innovative  methods  of  determining 
compliance.  Examples  of  systematic 
inspection  programs  include  targeting 
inspections  to  certain  tank  groups  or 
tank  activities  (for  example,  at  closure) 
and  developing  permitting  programs. 

In  the  preamble  to  the  proposed  rule, 
the  Agency  requested  comment  on  the 
need  for  requiring  enforcement 
procedures.  One  conunenter  noted  that 
states'  legal,  procedural,  and 
institutional  processes  and  structures 
are  relevant  to  assessing  adequate 
enforcement.  The  Agency  agrees  that  an 
adequate  enforcement  program  must  not 
only  have  the  legal  authorities  to  carry 
out  enforcement  actions,  but  also  the 
procedures  for  exercising  these 
authorities.  To  clarify  that  intent,  the 


Agency  has  added  to  §  281.40(e)(1),  the 
requirement  that  states  provide  for 
enforcement  of  failure  to  comply  with 
program  requirements.  This  requirement 
is  consistent  with  final  §  281.40(d), 
which  requires  that  states  not  only  have 
procedures  for  receipt  of  records  and 
reports  but  also  provide  for  enforcement 
of  failure  to  submit  such  documents.  In 
addition,  this  requirement  will  ensure 
that  the  regulated  community  and  the 
public  are  provided  with  an  opportunity 
to  learn  what  procedures  will  be  in 
effect  in  the  state. 

The  proposed  §  281.30(e)  set 
requirements  for  the  manner  in  which 
compliance  monitoring  information  will 
be  gathered.  The  purpose  of  these 
requirements  was  to  ensure  that  all 
types  of  state  inspection  procedures 
were  conducted  in  a  manner  that  will 
produce  evidence  admissible  in  court. 
States  are  expected  to  be  well  aware  of 
the  need  to  conduct  inspections  properly 
for  these  reasons,  and  should  be  easily 
able  to  demonstrate  compliance  with 
this  requirement.  No  comments  were 
received  on  this  requirement,  and  the 
Agency  is  making  adjustments  only  to 
remain  consistent  with  the  changes  to 
the  inspection  program  requirement,  as 
described  above,  and  renumbering  the 
subsection  to  emphasize  its  purpose  as 
an  addendum  to  the  previous 
requirement. 

•  Requirements  for  public  reporting 
(§  2dl.40(f)).  Section  281.30(f)  of  the 
proposed  rule  required  states  to  develop 
a  program  for  encouraging  and 
processing  public  reports  of  violations. 
The  purpose  of  the  proposed 
requirement  was  to  ensure  that  state 
applicants'  efforts  to  monitor 
compliance  were  open  to  this  important 
additional  source  of  information 
regarding  compliance.  Several 
commenters,  however,  did  not 
understand  the  purpose  and  scope  of 
this  requirement  One  commenter 
requested  clariflcation  on  what  type  of 
citizen  complaints  had  to  be  addressed 
by  the  program.  For  example,  would 
speculation  concerning  a  possible 
violation  be  considered  a  complaint  that 
must  be  investigated? 

The  Anal  requirements  have  been 
revised  to  ensure  that  states  develop 
programs  that  respond  to  public  reports 
of  both  speculated  or  confirmed 
violations.  The  purpose  of  this 
requirement  is  to  encourage  citizens  to 
provide  information  to  implementing 
agencies — for  example,  report  a 
suspected  release — that  may  be  crucial 
to  early  response,  investigation,  and 
compliance  eflbrts  by  the  implementing 
agency.  Such  a  program  is  particularly 
crucial  in  light  of  the  large  UST  universe 


and  the  impracticality  of  large-scale 
enforcement  efforts.  This  clarification  of 
the  scope  of  this  requirement,  however, 
is  not  intended  by  the  Agency  to  require 
states  to  develop  a  substantial  public 
outreach  program.  On  the  contrary, 
providing  a  telephone  line  for  citizens  to 
call  if  they  suspect  a  leak  or  other 
violations  would  be  the  basic  kind  of 
program  that  will  meet  this  requirement. 
Accordingly,  the  Agency  has  reworded 
§  281.40(f)  of  the  final  rule  to  clarify  that 
state  investigation  procedures  must 
allpw  for  follow-up  on  tips  and  other 
reports  and  complaints  to  determine 
their  validity.  The  Agency,  however,  is 
not  promulgating  specific  requirements 
concerning  such  a  program,  and  states 
are  encouraged  to  adopt  follow-up 
procedures  that  are  tailored  to  their 
specific  UST  programs. 

•  Requirements  for  monitoring 
compliance  over  time  (§ 281.40(g)). 
Section  281.30(g)  of  the  proposed  rule 
required  states  to  maintain  a  “program 
which  is  capable  of  making 
comprehensive  surveys  of  all  facilities 
and  activities  subject  to  regulations,” 
and  that  any  resulting  compilation, 
index,  or  inventory  of  such  facilities  be 
made  available  to  EPA  upon  request. 

Many  commenters  objected  to  this 
requirement  because  of  the  significant 
resource  demands  it  would  impose  on 
the  states.  In  particular,  one  commenter 
was  concerned  about  having  to  maintain 
the  capabilities  to  conduct 
“comprehensive  surveys  of  all  facilities 
and  activities,”  and  because  this  would 
be  extremely  resource-intensive,  the 
commenter  asked  for  more  guidelines  in 
implementing  this  requirement.  Another 
commenter  questioned  the  requirement 
for  approvable  states  to  provide  EPA, 
upon  request,  an  inventory  or  list  of 
facilities  in  violation  of  UST 
requirements,  because  it  would  be 
burdensome  and  unnecessary. 

The  primary  purpose  of  this 
requirement,  as  proposed,  was  to  ensure 
that  states  are  able  to  assemble 
information  on  the  regulated  community 
that  can  be  used  to  measure  their 
compliance  status.  This  requirement  is 
based  on  section  9002  of  Subtitle  I, 
which  mandates  the  establishment  of 
state  inventories,  and  the  necessity  of 
such  inventories  for  effective 
compliance  monitoring.  The  Agency 
intended  to  allow  states  flexibility  in 
determining  how  extensive  the  survey 
undertaking  must  be,  provided  that  they 
achieve  the  purpose  of  measuring 
compliance.  In  response  to  concerns  of 
the  commenters,  and  to  clarify  its  intent, 
the  Agency  has  substantially  altered 
proposed  §  281.30(g)  by  deleting  the  first 
sentence  pertaining  to  a  program  for 
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making  “comprehensive  surveys.”  The 
final  rule  simply  requires  that  a  state 
program  must  maintain  the  data 
collected  through  inspections  and 
evaluation  of  records  in  a  manner  that 
allows  the  implementing  agency  to 
monitor  over  time  the  compliance  status 
of  the  regulated  community. 

Section  281.40(g}  also  requires  that 
states  make  any  compilation,  index,  or 
inventory  of  such  facilities  and  activities 
available  to  EPA  upon  request.  With 
respect  to  the  commenter  who 
questioned  the  necessity  of  using  such 
inventories  to  oversee  state  actions,  the 
Agency  wishes  to  clarify  that  this 
requirement  was  not  intended  to  be 
used  as  an  oversight  tool.  Although  the 
Agency  is  promulgating  this  part  of  the 
requirement  as  proposed,  the  Agency 
does  not  intend  to  request  submission  of 
this  information  on  a  regular  basis  and 
will  negotiate  specific  reporting 
requirements  with  the  states  as  part  of 
the  MOA  and  the  annual  state  grant 
process.  The  Agency  prefers  that 
reporting  of  information  on  state 
enforcement  programs  be  managed 
through  the  MOA  between  the  state  and 
the  EPA  Regional  Administrator.  The 
Regions  will  negotiate  specific  reporting 
requirements  with  each  of  their  states 
and  will  incorporate  those  requirements 
into  the  State  Grant  Workplan. 

•  Requirements  for  updating  of 
notification.  The  preamble  to  the 
proposed  rule  (52  FR 12857)  described 
how  the  Agency  considered  and  rejected 
requiring  states  to  include  a  requirement 
for  updating  UST  notification 
information  by  owners  and  operators  as 
a  condition  of  state  program  approval. 
This  issue  was  raised  in  the  proposal  in 
the  context  of  adequate  enforcement  of 
compliance;  however,  the  Agency 
considers  it  to  be  primarily  a  no  less 
stringent  issue.  This  issue  is  discussed 
earlier  in  today’s  preamble  in  section 
C.2. 

2.  Requirements  for  Enforcement 
Authority  (§  281.41) 

The  proposed  §  281.31  established 
requirements  for  legal  authorities  for 
enforcement.  The  Agency  proposed  that 
states  demonstrate  some  speciHc 
enforcement  authorities  as  a  condition 
of  program  approval.  This  was  to  ensure 
that  states  have  sufficient  authorities  to 
carry  out  an  enforcement  program  in 
lieu  of  the  federal  program.  The  final 
rule  includes  only  a  few  changes  to  the 
proposed  requirements. 

"Hie  proposed  §  281.31(a)  specified  the 
authorities  necessary  to  implement 
remedies  for  violations  of  state  program 
requirements.  Section  281.31(a)(1) 
required  that  states  have  the  authority 
to  issue  a  temporary  restraining  order 


that  would  prevent  violators  or  potential 
violators  by  order  or  by  suit  from 
engaging  in  unauthorized  activity  that  is 
endangering  or  causing  damage  to 
public  health  or  the  environment.  One 
commenter  requested  that  the  Agency 
define  “unauthorized  activity”.  This 
term  is  intended  to  include  any  activities 
that  result  in  noncompliance  with  the 
regulations.  The  Agency  is  promulgating 
this  requirement — now  numbered 
§  281.41(a) — substantially  as  proposed. 

Section  281.31(a)(2)  in  the  proposed 
rule  required  that  states  have  authority 
to  sue  in  a  court  of  competent 
jurisdiction  for  a  preliminary  or 
permanent  injunction.  The  Agency 
received  no  comments  on  this  section 
and  is  promulgating  the  requirement  as 
propos^.  Both  this  section  and 
§  281.31(a)(1)  in  the  proposed  rule — now 
numbered  §  281.41(a)(l}  and  (a)(2) — are 
standard  legal  authorities  and  are  often 
located  in  a  general  enforcement  statute. 
The  Agency  expects  that  most  states 
should  be  able  to  easily  satisfy  these 
requirements. 

Section  281.31(a)(3)  of  the  proposed 
rule  set  the  authorities  that  states  were 
required  to  have  to  recover  civil 
penalties.  In  this  section,  the  Agency 
required  states  to  be  able  to  recover 
civil  penalties  for  failure  to  notify  or  for 
submitting  false  notification  information 
“up  to  at  least  $10,000  per  tank.”  For 
failure  to  comply  with  state 
requirements  or  standards,  the  penalties 
were  required  to  be  assessible  “up  to  at 
least  $10,000”  for  each  tank  for  each  day 
of  violation. 

The  Agency  received  a  number  of 
comments  concerning  the  penalty 
authorities,  particularly  regarding  the 
phrase  “up  to  at  least  $10,000”  for  each 
day  of  violation  of  state  requirements. 
Several  commenters  interpreted  the  rule 
to  mean  that  EPA  was  dictating  a 
minimum  civil  penalty  of  $10,000.  These 
commenters  argued  that  the 
determination  of  whether  civil  penalties 
are  necessary  for  effective 
implementation  should  be  made  at  the 
state  level. 

The  Agency  agrees  with  the 
commenters  that  the  proposed  language 
in  this  section  was  unclear  as  written, 
and  is  clarifying  that  the  intent  is  to 
require  states  to  have  authority  to 
assess  a  wide  range  of  penalties  either 
for  each  violation  or  for  each  tank 
system  for  each  day  of  violation. 
Therefore,  the  Agency  is  promulgating 
this  revised  section  as  §  281.41(a)(3)  of 
the  final  rule  to  require  that  states  “be 
capable  of  assessing  civil  penalties  up 
to”  the  requisite  amount  per  violation  or 
for  each  tank  for  each  day  of  violation. 
One  commenter  requested  that  EPA 
lower  the  limit  for  the  penalty  authority 


from  $10,000  to  $5,000  for  each  tank  for 
each  day  of  violation  and  suggested  that 
a  $5,000  penalty  level  was  sufficient  to 
promote  compliance.  The  Agency  agrees 
with  this  commenter  and  has  changed 
the  requirement  for  civil  penalties 
accordingly.  The  penalty  level  was 
originally  set  at  $10,000  for  each  tank  for 
each  day  of  violation  to  reflect  the 
penalty  authority  that  Congress 
provided  to  EPA  for  enforcement  of  the 
federal  program.  States,  however,  do  not 
necessarily  have  to  have  the  same 
penalty  level  authority  to  run  an 
adequate  UST  program.  A  high  penalty 
level  is  often  used  as  an  incentive  for 
compliance,  and  generally  states  do  not 
actually  ever  exercise  this  authority  to 
the  full  amount.  In  addition,  much  of  the 
regulated  community  consists  of  small 
businesses,  therefore  a  $5,000  penalty 
level  is  more  than  adequate  to  promote 
compliance.  EPA  notes  that  most  states 
already  have  the  authority  to  assess 
$5,000  for  each  violation.  The  language 
change  in  this  section  is  also  consistent 
with  the  Agency’s  intent  to  allow  states 
flexibility  in  carrying  out  enforcement 
actions.  Under  the  promulgated 
§  281.41(a)(3),  states  may  determine 
during  specific  enforcement  actions  that 
a  lower  penalty  may  be  sufficient  to 
ensure  compliance,  and  similarly  are  not 
restricted  to  $5,000  for  each  tank  for 
each  day  of  violation  as  a  maximum 
penalty  if  additional  authority  is 
obtained.  Thus,  EPA  expects  that  a  state 
will  evaluate  violations  on  a  case-by¬ 
case  basis,  and  enforce  fines  according 
to  the  severity  of  environmental  hazard, 
the  intentions  of  the  owner  and 
operator,  a  history  of  past  violations,  or 
other  extenuating  circumstances. 

The  proposed  §  281.31  (b)  and  (c) — 
now  §  281.41  (b)  and  (c)  in  the  final 
rule — required  standard  enforcement 
authorities  regarding  burden  of  proof 
and  appropriateness  of  penalties  sought 
to  violations  detected.  The  Agency 
received  no  comment  on  these 
requirements  and  no  changes  have  been 
made  since  proposal. 

3.  Requirements  for  Public  Participation 
(§  281.42) 

The  proposed  §  281.32  set  forth  three 
options  that  states  may  choose  firom  to 
ensure  that  the  opportimity  for  public 
participation  in  enforcement 
proceedings  is  provided.  The  purpose  of 
providing  public  participation  in  the 
decisionmaking  process  is  to  promote 
public  involvement  in  implementation  of 
the  UST  program  in  the  state.  The  first 
option  set  in  the  proposed  §  281.32  was 
authority  that  allows  intervention  as  of 
right  in  any  civil  action  to  enforce  UST 
requirements.  The  second  option  was 


37238  Federal  Register  /  Vol.  53,  No.  185  /  Friday,  September  23,  1988  /  Rules  and  Regulations 


assurance  that  the  implementing  agency 
will  provide  at  least  30  days  for  public 
comment  on  all  proposed  settlements; 
will  investigate  and  provide  WTitten 
responses  to  all  citizen  complaints;  and 
will  not  oppose  citizen  intervention.  The 
third  option  was  authority  to  allow 
intervention  analogous  to  Federal  Rule 
2}(a)(2).  To  fulfill  this  requirement, 
states  must  comply  with  only  one  of  the 
three  options. 

The  Agency  received  a  number  of 
comments  on  the  requirements  for 
public  participation.  It  appears  that 
many  commenters  did  not  understand 
that  only  one  of  the  three  options  must 
be  met.  Several  commenters  expressed 
the  opinion  that  the  Agency's 
requirements  were  inappropriate  for  a 
rule  that  emphasized  flexibility  in  state 
program  development.  For  example, 
several  commenters  objected  to  EPA’s 
dictating  the  level  of  public  participation 
in  enforcement  proceedings.  The 
commenters  argued  that  states  and 
localities  have  more  expertise  than  the 
federal  government  in  identifying 
circumstances  in  which  public 
participation  is  appropriate.  Another 
concern  expressed  by  commenters  is 
that  certain  public  participation 
procedures  may  strain  available 
resources.  In  particular,  commenters 
objected  to  the  requirement  in  the 
proposed  §  281.32(b)(2)  that  states 
investigate  all  citizen  complaints. 
Commenters  also  objected  to  the 
requirement  that  states  provide  30  days 
for  public  comment  on  all  proposed 
settlements  of  civil  enforcement  actions. 
One  commenter  indicated  that  this 
requirement  would  be  a  tremendous 
burden  on  implementing  agencies. 
Conversely,  one  commenter  objected  to 
the  option  approach,  and  stressed  the 
need  for  very  specific  public 
participation  requirements. 

The  Agency  has  retained  the  option 
approach  in  the  Tinal  rule  because  each 
of  the  options  separately  provides  an 
adequate  opportunity  for  public 
participation,  and  requiring  all  three 
options  would  be  unnecessary.  To 
emphasize  that  the  Agency  is  providing 
options  for  this  requirement,  the  Agency 
has  added  the  phrase  “any  one  of  the 
following  three  options”  to  the  First 
sentence  in  §  281.42  of  the  Final  rule.  The 
Agency  has  also  changed  the  order  of 
the  requirements  for  clarification.  The 
option  for  the  authority  presented  in  the 
proposed  §  281.32(c)  is  promulgated  as 
the  First  option  in  §  281.42(a)  of  the  Final 
rule.  The  Agency  has  presented  this 
authority  First  because  it  recognizes  that 
most  states  will  already  have  an 
authority  analogous  to  Federal  Rule 
24(a)(2).  Several  commenters  from  state 


agencies  noted  that  they  have  this 
authority.  The  other  options  for  legal 
authority  proposed  in  §  281.32  are 
renumbered  accordingly:  Proposed 
§  281.32(a)  is  now  §  281.42(b);  proposed 
§  281.32(b)  is  now  §  281.42(c). 

Because  the  Agency  received  a 
number  of  comments  regarding  the 
specific  requirements  for  the  third 
option — proposed  as  §  281.32(b) — the 
Agency  has  made  several  changes  in 
this  requirement  as  §  281.42(c)  of  the 
Final  rule.  The  Agency  has  revised  the 
requirement  that  states  ensure  “public 
notice  of  and  provide  at  least  30  days 
for”  public  comment.  In  the  Rnal  rule, 
the  Agency  has  simply  required  that 
states  must  “provide  notice  and 
opportunity  for”  public  comment.  These 
changes  will  allow  the  state  to  develop 
procedures  for  notification  in  methods 
other  than  publishing  (which  implied 
that  states  may  have  to  publish  all 
notices  in  a  newspaper).  The  Agency 
has  also  deleted  the  requirement  that 
responses  to  all  citizen  complaints  must 
be  written.  The  Agency  does  not  believe 
that  the  specifics  in  the  requirement  are 
necessary  to  ensure  public  participation; 
given  the  nature  of  the  universe, 
responding  in  writing  to  all  citizen 
complaints  would  be  an  overwhelming 
burden  on  state  and  local  resources. 
Many  citizen  complaints  can  be  handled 
effectively  by  telephone.  In  the  Final 
requirement,  the  method  of  response  is 
not  specified,  and  the  word  “all"  is 
deleted.  The  new  language  reflects  the 
need  for  flexibility  in  UST  enforcement 
due  to  the  nature  of  the  regulated 
universe 

4.  Sharing  of  information  (§  281.43) 

The  proposed  §  281.33(a)  set  forth 
procedures  for  states  to  share  with  the 
Agency  information  obtained  or  used  in 
the  state  program.  Section  281.33(b)  of 
the  proposed  rule  indicated  that  the 
Agency  will  furnish  approved  states 
with  any  information  necessary  for 
administering  the  state  program. 
Information  submitted  to  the  Agency 
under  a  claim  of  confldentiality  subject 
to  the  conditions  in  40  CFR  Part  2  will 
not  necessarily  be  treated  as 
confldential  by  the  state  unless  the 
owner  and  operator  reapplies  for 
confldentiality.  The  Agency  received  no 
comment  on  this  section  and  is 
promulgating  it  in  the  Anal  rule  in 
S  281.43. 

E.  Subpart  E— Approval  Procedures 
(§§281.50  through  281.52) 

1.  Approval  Procedures  for  State 
Programs  (§  281.50) 

States  may  submit  an  application  for 
approval  on  the  date  of  promulgation  of 


the  federal  technical  requirements. 
Though  states  may  apply  to  operate  all 
aspects  of  the  UST  program  for  both 
petroleum  and  hazardous  substance 
tanks,  approval  of  state  UST  programs 
may  also  occur  in  phases  Section  9004  of 
RCRA  authorizes  interim  approval  of 
state  programs  for  a  brief  time-period 
and  also  authorizes  approval  of  certain 
types  of  partial  programs  (this  is 
discussed  under  the  analysis  of  the 
program  description  earlier  in  this 
preamble).  EPA  regional  offices  will 
review  state  applications  to  determine  if 
the  application  is  complete.  Section 
281.40(c)  of  the  proposed  rule  allowed 
EPA  180  days  for  review  and  approval 
of  complete  state  applications. 
Commenters  suggested  that  this  time 
period  be  shortened  and  that  an 
additional  time  period  be  established  for 
determination  of  the  completeness  of  an 
application.  EPA  has  decided,  however, 
to  promulgate  this  section  substantially 
as  proposed  because  section  9004  of 
RCRA  establishes  180  days  as  the  time 
period  for  accepting  and  reviewing  state 
applications,  and  EPA  does  not  believe 
that  it  is  possible  to  accommodate  all 
the  required  procedures  in  a  shorter 
period.  For  example,  30  of  these  180 
days  are  necessary  for  a  public 
comment  period.  EPA  staff  will  be 
available  to  states  to  work  with  them  in 
developing  both  their  applications  and 
programs.  Additionally,  EPA  encourages 
states  to  participate  in  pre-application 
reviews  with  the  Agency’s  regional 
offices  in  order  to  facilitate  flnal 
approval  and  ensure  that  applications 
will  be  complete  upon  submittal. 

Comments  on  other  aspects  of  the 
approval  procedures  were  not  received. 
The  Agency  includes  a  brief  description 
of  the  process  here  for  informational 
purposes.  As  part  of  the  application 
review  process,  under  §  281.50(e)  of  the 
flnal  rule,  the  EPA  Regional 
Administrator  will  make  a  tentative 
recommendation  on  approval  or 
disapproval.  EPA  then  will  publish  a 
tentative  determination  in  the  Federal 
Register  and  allow  30  days  for  public 
notice  and  comment.  EPA  will  hold  a 
public  hearing  if  there  is  sufficient 
public  interest  shown  during  the 
comment  period.  Next,  under  §  281.50(f) 
of  the  flnal  rule,  the  EPA  Regional 
Administrator  will  evaluate  the  public 
comments  and  make  a  flnal  decision  on 
approval  or  disapproval  within  the 
statutorily  mandated  180  days.  EPA  will 
publish  this  decision  in  the  Federal 
Register. 

2.  Interim  Approval  (§  281.51) 

Section  281.51  of  the  flnal  rule 
establishes  the  procedures  for  approval 
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of  state  revisions  to  interim  programs. 
Initially,  state  programs  may  be 
approved  for  a  period  of  1  to  3  years 
from  the  date  of  promulgation  of  the 
federal  technical  standards,  even  if  their 
requirements  are  less  stringent  than 
federal  standards  for;  Release  detection; 
release  reporting  and  investigation;  and 
out-of-service  or  closed  UST  systems. 
States  seeking  interim  approval  are 
required  to  submit  a  schedule  (discussed 
in  section  IV.B.  of  this  preamble)  that 
outlines  the  major  steps  and  milestones 
for  obtaining  the  additional  statutory 
and/or  regulatory  authorities  necessary 
for  hnal  program  approval. 

States  applying  for  interim  approval 
must  submit  to  EPA  an  amended 
application  with  their  completed 
program  revisions  by  the  end  of  the 
applicable  time  period.  The  amended 
application  need  only  cover  changes  in 
the  state  program  since  the  award  of 
interim  approval.  EPA  must  review  this 
amended  application  using  the  same 
procedures  applied  to  the  original 
application.  The  Regional  Administrator 
will  publish  the  tentative  determination 
on  the  amended  application  in  the 
Federal  Register,  and  will  make  a  final 
determination  within  180  days.  In  the 
April  17  proposal,  the  Agency  proposed 
in  §  281.41(e)  that  the  approved  status  of 
the  state’s  interim  program  would  expire 
automatically  if  EPA  disapproves  its 
amended  application.  One  commenter 
expressed  concern  that  this  provision 
does  not  allow  for  instances  where  a 
program  amendment  is  submitted  and 
disaj^roved  early  in  the  specified  time 
frame,  when  op{>ortunity  still  exists  to 
correct  the  deficiencies  and  reapply. 

EPA  did  not  intend  this  situaticm  to 
occur  and  has  added  language  to  clarify 
the  situation.  A  state  may  re-submit  an 
application  any  time  untU  the  last  day  of 
its  allowed  interim  period.  The  state 
program  will  revert  to  EPA  only  if  the 
state  submission  is  disapproved  and  a 
revised  application  is  not  submitted 
before  expiration  of  the  interim  period. 

If  a  state  application  f(»  final  apjx'oval 
is  received  at  the  eml  of  the  interim 
period,  EPA  will  evaluate  the 
submission  after  termination  of  the 
interim  period  and  will  either  determine 
the  state’s  program  to  be  complete  and 
approvable,  or  will  determine  the 
application  to  be  unapprovable,  in 
which  case  the  state  program  will 
automatically  revert  to  EPA. 

EPA  interprets  the  interim  period  as 
that  period  of  time  the  state  has  to 
submit  an  amended  application.  States 
seeking  interim  and  then  final  approval 
are  required  to  submit  two  separate 
approval  applications  for  interim  and 
final  approval  and  undergo  the  180-day 


EPA  review  twice.  States  receiving 
interim  approval  must  submit  a 
complete  application  for  final  approval 
by  the  end  of  the  interim  period  or 
automatic  expiration  of  approval  will 
occur.  The  expiration  of  interim 
approval  under  Subtitle  I  does  not 
require  EPA  to  terminate  or  withdraw 
the  program,  because  the  approval 
terminates  automatically  under  the 
statute.  State  programs  with  expired 
interim  approval  may,  through  a 
Memorandum  of  Understanding  with 
EPA,  continue  to  implement  parts  of  the 
federal  UST  program  until  they  apply  for 
and  receive  final  approval. 

3.  Revision  of  Approved  State  Programs 
(§  281.52) 

At  some  point  in  the  future  it  may  be 
necessary  for  states  to  submit  revisions 
to  approved  programs  for  approval  by 
EPA.  This  need  for  revision  may  occur, 
for  example,  when  federal  or  state 
authorities  are  changed  by  new 
legislation  or  rulemaking.  EPA  will  treat 
revised  applications  in  the  same  way  as 
amended  applications  in  that  only  those 
program  areas  affected  by  the  change 
will  be  subject  to  review  by  EPA; 
however,  the  review  process  will  be 
streamlined.  Instead  of  publishing  a 
tentative  determination  in  the  Federal 
Register,  EPA  will  publish  a  proposed 
determination  that  may  become  final 
immediately  after  60  days.  This 
“immediate-final”  rulemaking  procedure 
has  been  used  in  state  progranj  approval 
under  Subtitle  C  ofRCRA,  and  for 
approval  of  revisions  to  State 
Implementation  Plans  under  the  Clean 
Air  Act. 

One  commenter  asked  whether  the 
meaning  of  “adverse  comments”  in 
proposed  $  281.42(c)  referred  to  public 
comments  opposing  EPA’s  decision  or  to 
public  comments  supporting  program 
disapproval.  In  today’s  rulemaking  the 
Agency  has  clarified  the  meaning  of  that 
section  by  explicitly  referring  to 
"significant  negative  comment  opposing 
the  proposed  revision”.  If  EPA  receives 
public  comments  that  strongly  oppose 
the  proposed  revision  and  provide  good 
reasons  for  EPA  to  reconsider  its 
decision,  the  Agency  may  choose  one  of 
two  options.  Tile  Agency  may  publish  a 
notice  in  the  Federal  Register 
withdrawing  the  immediate-final 
decision  and  return  to  the  procedures  for 
initial  and  amended  applications  (found 
in  §  281.50).  Alternatively,  the  Agency 
may  publi^  a  notice  in  the  Federal 
Register  that  responds  to  the  significant 
negative  comments  and  descries  the 
Agency’s  final  decision.  In  addition,  if 
EPA  has  reason  to  believe  that  a 
particular  revision  will  receive 
significant  negative  comment,  EPA  may 


choose  to  follow  the  usual  review 
procedures  for  program  applications, 
rather  than  begin  with  the  immediate- 
final  rulemaking  process. 

One  commenter  misunderstood  EPA’s 
intent  in  this  last  case.  EPA  will  not 
reject  a  revision  simply  because 
negative  public  comment  is  anticipated 
or  received.  Rather,  the  procedures  for 
publishing  EPA’s  determination 
regarding  the  state’s  application  will 
follow  those  procedures  normally  used 
rather  than  the  streamlined  immediate- 
final  rulemaking  procedures.  This  course 
of  action  allows  more  time  for  the 
consideration  of  public  comment. 

F.  Subpart  F— Withdrawal  of  Approval 
of  State  Programs  (§§  281.60  through 
281.61) 

No  comments  were  received  on  this 
part  of  the  proposed  regulations.  EPA  is 
promulgating  these  sections 
substantially  as  proposed.  EPA  has 
designed  two  withdrawal  procedures  for 
circumstances  (1)  when  an  approved 
state  volimtarily  transfers  program 
responsibilities  back  to  EPA,  or  (2)  when 
EPA  initiates  proceedings  to  determine 
if  approval  of  a  state  program  should  be 
withdrawn.  If  EPA  initiates  withdrawal, 
the  proceedings  are  to  be  conducted  in 
accordance  with  adjudicatory  hearing 
proceedings  as  outlined  in  40  CFR  271.23 
(b)  and  (c)  of  the  RCRA  Subtitle  C  state 
program  approval  regulation.  EPA 
considered,  but  has  rejected  at  this  time, 
an  alternative  to  the  Subtitle  C  approach 
calling  for  withdrawal  procedures  by 
regulation  rather  than  an  adjudicatory 
hearing  process.  An  example  of  this 
alternative  approach  is  found  in  40  CFR 
145.34,  under  the  Underground  Injection 
Control  (UIC)  program.  Subtitle  I  of 
RCRA.  covering  the  regulation  of 
underground  storage  tank  systems,  lacks 
the  explicit  statutory  direction  provided 
to  the  UIC  program  imder  the  Safe 
Drinking  Water  Act,  and  a  precedent  for 
adjudicatory  hearings  in  withdrawal 
proceedings  has  been  established  for 
RCRA  und^  Subtitle  C.  (The  Agency  is, 
however,  re-evaluating  the  withdrawal 
procedures  found  in  40  CFR  271.23  of  the 
Subtitle  C  state  program  approval 
regulations.  Since  this  rule  incorporates 
those  procedures  by  reference,  any  final 
Agency  changes  will  automatically  take 
effect  in  §§  281.60  through  281.61  of 
today’s  rule.)  No  public  comments  were 
received  on  this  issue,  so  EPA  has 
chosen  to  incorporate  the  adjudicatory 
hearing  procedures. 

In  §  281.60(a}  of  today’s  final  rule,  the 
Agency  has  clarified  the  criteria  for 
withdrawal  of  state  program  approval. 
The  criteria  proposed  on  April  17, 1987 
required  the  Agency  to  consider  whether 
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a  state  is  taking  timely  and  appropriate 
enforcement  action  and  to  evaluate  the 
quality  and  number  of  state  compliance 
inspections.  The  Agency  is  promulgating 
final  criteria  that  are  more  consistent 
with  the  requirements  for  adequate 
enforcement  as  promulgated  today,  by 
emphasizing  its  expectations  for  quality 
enforcement  actions  rather  than 
quantitative  successes.  The  final 
withdrawal  criteria  require  the  Agency 
to  consider  whether  the  state  agency  is 
implementing  an  adequate  enforcement 
program  by  evaluating  the  quality  of 
state  enforcement  actions. 

The  criteria  for  withdrawal  also 
include  failure  to  have  adequate 
statutory  or  regulatory  authority.  This 
would  include  failure  to  submit  an 
application  for  program  revision  when 
requested  by  EPA  as  a  result  of  changes 
to  Subtitle  I  statutory  authorities  or 
regulatory  provisions.  However,  the 
final  rule  contains  no  provisions  setting 
a  timeframe  for  states  to  submit  such 
applications.  The  appropriate  timeframe 
for  such  revisions  has  been  a  difficult 
issue  in  other  state  approval  programs. 
The  Agency  intends  to  provide  a 
timeframe  for  revisions  of  Subtitle  I 
state  programs  each  time  a  change  in 
federal  statutory  or  regulatory 
provisions  is  published  in  a  notice  in  the 
Federal  Remster. 

Finally,  the  Agency  is  making  one 
change  to  §  281.60(a)  to  change  “the 
Administrator  must”  to  “the 
Administrator  may”  withdraw  program 
approval.  This  change  now  makes 
§  281.60(a)  consistent  with  §  271.22(a)  of 
the  RCRA  Subtitle  C  regulations.  It  was 
the  Agency’s  intention  to  use  the  same 
approach  for  withdrawing  program 
approval  as  the  Subtitle  C  program,  and 
this  correction  has  been  made  to  reflect 
that  intention. 

V.  Relationship  to  Other  EPA  Programs 

A.  Leaking  Underground  Storage  Tank 
Petroleum  Response  Fund 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  amended 
Subtitle  I  to  establish  a  Leaking 
Underground  Storage  Tank  (LUST)  Trust 
Fund  to  provide  funds  for  corrective 
action  and  enforcement  for  releases 
from  USTs  storing  petroleum.  The  long¬ 
term  goals  of  the  Trust  Fund  cleanup 
program  and  UST  prevention  program 
are  to  protect  human  health  and  the 
environment,  primarily  from  releases  to 
ground  water  caused  by  leaking  USTs. 
Cleaning  up  releases  using  the  Trust 
Fund  is  an  immediate  need,  but  by  itself 
is  a  short-term  and  temporary  solution. 
The  long-term  solution  is  for  states  to 
develop  prevention  programs,  which 
over  time  will  result  in  fewer  leaking 


tanks  needing  cleanup  responses.  States 
must  also  develop  Hnancial  assurance 
mechanisms  that  will  provide  funds  for 
future  cleanups. 

EPA,  therefore,  has  made  a  link 
between  the  LUST  Trust  Fund  and  UST 
regulatory  program  to  ensure  that  future 
contamination  is  minimized.  After  the 
effective  date  of  today’s  final  rule,  a 
state’s  success  in  making  reasonable 
progress  toward  submitting  a  completed 
application  for  state  program  approval 
may  be  grounds  for  increasing  state 
access  to  the  Trust  Fund  in  FY  90  and 
thereafter.  EPA  realizes  that 
“reasonable  progress”  toward 
submitting  a  complete  application  will 
vary  depending  upon  the  status  of  the 
individual  state  program.  EPA  intends  to 
develop  criteria  for  measuring  state 
progress,  and  will  evaluate  progress  for 
each  individual  state  during  FY  89. 

B.  RCRA  Hazardous  Waste  Program 

State  UST  program  requirements  and 
approval  procedures  will  be  treated 
independently  of  state  authorization 
under  other  related  EPA  programs. 
Federal  UST  legislation,  under  Subtitle  I 
of  RCRA,  was  developed  to  address  an 
environmental  problem  not  adequately 
covered  by  existing  EPA  programs. 
Regulations  governing  tanks  storing 
hazardous  wastes  have  been 
promulgated  under  Subtitle  C  (40  CFR 
Parts  264  and  265,  July  14, 1986).  These 
regulations  are  only  applicable  to 
hazardous  wastes,  the  storage  of  which 
is  exempted  from  today’s  technical 
standards  under  §  280.10.  Approval  of  a 
state  UST  program  under  Subtitle  I  of 
RCRA  does  not  entitle  a  state  to 
implement  hazardous  waste  tank 
requirements  imder  Subtitle  C  of  RCRA. 
For  additional  information,  see 
“Relationship  to  Other  EPA  Programs” 
discussed  under  the  promulgation  of 
federal  UST  technical  standards, 
published  elsewhere  in  today’s  Federal 
Register. 

VI.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  new 
regulation  is  a  “major”  rule  and  prepare 
a  Regulatory  Impact  Analysis  (RIA)  in 
connection  with  a  major  rule.  A  “major” 
rule  is  defined  as  one  that  is  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  and  local  government 
agencies  or  geographic  regions;  or  (3) 
signiheant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 


ability  of  U.S.-based  enterprises  in 
domestic  or  export  markets.  In  the  April 
17  proposal,  the  Agency  stated  its  belief 
that  an  RIA  was  not  needed  for  the  Part 
281  rulemaking. 

One  commenter  requested  that  a 
regulatory  impact  analysis  be  performed 
for  the  Part  281  regulations,  but  EPA  still 
believes  that  this  regulation  will  have 
none  of  the  above  effects.  The 
requirements  for  state  UST  programs  as 
outlined  in  this  proposal  will  not  add 
substantial  costs  beyond  those  imposed 
under  the  federal  UST  regulations 
proposed  elsewhere  in  today’s  Federal 
Register.  Because  this  rulemaking  does 
not  meet  the  dehnition  of  a  major 
regulation,  the  Agency  has  not 
conducted  a  Regulatory  Impact 
Analysis.  A  Regulatory  Impact  Analysis, 
however,  has  been  prepared  for  the 
federal  technical  requirements  and  the 
results  are  described  in  the  preamble  to 
that  regulation,  published  elsewhere  in 
today’s  Federal  Register.  Today’s 
rulemaking  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  requires  an  agency  to 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  havs 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule,  in  itself,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  because 
federal  UST  requirements  will  already 
be  in  effect  in  all  states  seeking  program 
approval  subsequent  to  promulgation  of 
federal  UST  requirements  under  Subtitle 
I.  Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  EPA  has 
determined  that  the  final  rule  for  UST 
technical  standards  under  Subtitle  1, 
published  elsewhere  in  today’s  Federal 
Register,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  based  on  the 
analysis  prepared  for  the  final  rule. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
and  have  been  assigned  OMB  Control 
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Number  2050-0067.  The  one-time 
reporting  and  recordkeeping  burden  on 
the  public  for  this  collection  is  estimated 
at  15,272  total  hours,  or  1,632  hours  for 
the  6  respondents  per  year  over  nine 
years  (with  an  average  of  272  hours  per 
response).  These  burden  estimates 
include  all  aspects  of  the  collection 
effort  and  may  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  completing 
and  reviewing  the  collection  of 
information,  etc. 

If  you  wish  to  submit  comments 
regarding  any  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  or  if  you  would  like 
a  copy  of  the  information  collection 
request  (please  reference  ICF  #1355), 
contact  Rick  Westlund,  Information 
Policy  Branch,  PM-223,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460  (202- 
382-2745);  and  Marcus  Peacock,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  The  final  rule 
will  respond  to  any  0MB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  281 

Administrative  practice  and 
procedure.  Hazardous  materials. 
Petroleum,  State  program  approval. 
Underground  storage  tanks. 

Date:  September  8, 1988. 

Lee  M.  Thomas, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
Title  40  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  281  as  follows: 

PART  281— APPROVAL  OF  STATE 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

Subpart  A— Purpose,  General 
Requirements  and  Scope 

Sec. 

281.10  Purpose. 

281.11  General  requirements. 

281.12  Scope  and  definitions. 

Subpart  B— Components  of  a  Program 
Application 

281.20  Program  application. 

281.21  Description  of  state  program. 

281.22  Procedures  for  adequate 
enforcement. 

281.23  Schedule  for  interim  approval. 

281.24  Memorandum  of  agreement. 

281.25  Attorney  General’s  statement. 

Subpart  C— Criteria  for  No  Less  Stringent 

281.30  New  UST  system  design, 
construction,  installation,  and 
notification. 


281.31  Upgrading  existing  UST  systems. 

281.32  General  operating  requirements. 

281.33  Release  detection. 

281.34  Release  reporting,  investigation,  and 
confirmation. 

281.35  Release  response  and  corrective 
action. 
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programs. 
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Subpart  F— Withdrawal  of  Approval  of  State 
Programs 

281.60  Criteria  for  withdrawal  of  approval 
of  state  programs. 

281.61  Procedures  for  withdrawal  of 
approval  of  state  programs. 

Authority:  Sections  2002, 9004, 9005, 9006  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 
of  1976,  as  amended  (42  U.S.C.  6912, 6991  (c). 
(cl),  (e)). 

Subpart  A— Purpose,  General 
Requirements  and  Scope 

§  281.10  Purpose. 

(a)  This  subpart  specifies  the 
requirements  that  state  programs  must 
meet  for  approval  by  the  Administrator 
under  section  9004  of  RCRA,  and  the 
procedures  EPA  will  follow  in 
approving,  revising  and  withdrawing 
approval  of  state  programs. 

(b)  State  submissions  for  program 
approval  must  be  in  accordance  with  the 
procedures  set  out  in  this  part. 

(c)  A  state  may  apply  for  approval 
under  this  subpart  at  any  time  after  the 
promulgation  of  release  detection, 
prevention,  and  correction  regulations 
under  section  9003  of  RCRA. 

(d)  Any  state  program  approved  by 
the  Administrator  under  this  part  shall 
at  all  times  be  conducted  in  accordance 
with  the  requirements  of  this  part. 

§  281.1 1  General  requirements. 

(a)  State  program  elements.  The 
following  substantive  elements  of  a 
state  program  must  be  addressed  in  a 
state  application  for  approval: 


(1)  Requirements  for  all  existing  and 
new  underground  storage  tanks; 

(1)  New  UST  systems  (design, 
construction,  installation,  and 
notification); 

(ii)  Upgrading  of  existing  UST 
systems; 

(iii)  General  operating  requirements; 

(iv)  Release  detection; 

(v)  Release  reporting,  investigation, 
and  confirmation; 

(vi)  Out-of-service  USTs  and  closure; 

(vii)  Release  response  and  corrective 
action;  and 

(viii)  Financial  responsibility  for  UST 
systems  containing  petroleum. 

(2)  Provisions  for  adequate 
enforcement  of  compliance  with  the 
above  program  elements. 

(b)  Final  approval.  The  state  must 
demonstrate  that  its  requirements  under 
each  state  program  element  for  existing 
and  new  UST  systems  are  no  less 
stringent  than  the  corresponding  federal 
requirements  as  set  forth  in  Subpart  C  of 
this  part  except  as  provided  in 
paragraph  (c)  of  this  section.  The  state 
must  also  demonstrate  that  it  has  a 
program  that  provides  adequate 
enforcement  of  compliance  with  these 
requirements. 

(c)  Interim  approval.  (1)  The 
Administrator  may  approve  state 
programs  with  requirements  less 
stringent  than  the  federal  requirements 
for  a  period  of  1  to  3  years  from 
September  23, 1988.  Such  interim 
approval  may  be  granted  only  if  state 
regulatory  and/or  legislative  change  is 
required  in  order  for  the  state  program 
to  be  no  less  stringent  than  the  federal 
requirements  and  standards  under  Part 
280  for  one  or  more  of  the  following 
program  elements:  Release  detection  at 
existing  UST  systems;  release  reporting 
and  investigation;  and  out-of-service  or 
closed  UST  systems. 

(2)  A  state  program  may  receive 
interim  approval  if  it: 

(i)  Has  requirements  for  three 
elements: 

(A)  Release  Detection; 

(B)  Release  Reporting,  Investigation, 
and  Confirmation;  and 

(C)  Out-of-Service  UST  Systems  and 
Closure;  and 

(ii)  Has  requirements  that  are  no  less 
stringent  than  the  corresponding  federal 
requirements  for  five  elements: 

(A)  New  UST  System  Design, 
Construction,  Installation  and 
Notification; 

(B)  Upgrading  Existing  UST  Systems; 

(C)  General  Operating  Requirements; 

(D)  Release  Response  and  Corrective 
Action;  and 

(E)  Financial  Responsibility  for  UST 
systems  containing  petroleum;  and 
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(iii)  Provides  for  adequate 
enforcement  of  compliance  with  these 
requirements. 

(3)  A  state  with  a  program  that  has 
received  interim  approval  must  receive 
final  approval  of  an  amended  program 
containing  program  elements  that  are  no 
less  stringent  than  the  corresponding 
federal  program  elements  under  Subpart 
C  in  accordance  with  the  following 
schedule: 

(1)  If  only  state  regulatory  action  is 
required,  the  state  must  submit  an 
amended  program  to  EPA  for  approval 
before  September  23, 1989. 

(ii)  If  only  state  legislative  action  is 
required,  the  state  must  submit  an 
amended  program  to  EPA  for  approval 
before  September  23, 1990. 

(iii)  If  both  state  legislative  and 
regulatory  action  are  required,  the  state 
must  submit  an  amended  program  to 
EPA  for  approval  before  ^ptember  23, 
1991. 

(d)  States  with  programs  approved 
under  this  part  are  authorized  to 
administer  the  state  program  in  lieu  of 
the  federal  program  and  will  have 
primary  enforcement  responsibility  with 
respect  to  the  requirements  of  the 
approved  program.  EPA  retains 
authority  to  take  enforcement  action  in 
approved  states  as  necessary  and  will 
notify  the  designated  lead  state  agency 
of  any  such  intended  action. 

§  281.12  Scope  and  definitions. 

(a)  Scope.  (1)  The  Administrator  may 
approve  either  partial  or  complete  state 
programs.  A  “partial”  state  program 
regulates  either  solely  UST  systems 
containing  petroleum  or  solely  UST 
systems  containing  hazardous 
substances.  If  a  “partial”  state  program 
is  approved,  EPA  will  administer  the 
remaining  part  of  the  program.  A 
“complete”  state  program  regulates  both 
petroleum  and  hazardous  substance 
tanks. 

(2)  EPA  will  administer  the  UST 
program  on  Indian  lands,  except  where 
Congress  has  clearly  expressed  an 
intention  to  grant  a  state  authority  to 
regulate  petroleum  and  hazardous 
substance  USTs  on  Indian  lands.  In 
either  case,  this  decision  will  not  impair 
a  state’s  ability  to  obtain  program 
approval  for  petroleum  and/or 
hazardous  substances  on  non-Indian 
lands  in  accordance  with  this  part. 

(3)  Nothing  in  this  subpart  precludes  a 
state  from: 

(i)  Adopting  or  enforcing  requirements 
that  are  more  stringent  or  more 
extensive  than  those  required  under  this 
part;  or 

(ii)  Operating  a  program  with  a 
greater  scope  of  coverage  than  that 
required  under  this  part.  Where  an 


approved  state  program  has  a  greater 
scope  of  coverage  Aan  required  by 
federal  law,  the  additional  coverage  is 
not  part  of  the  federally-approved 
program. 

(b)  Definitions.  (1)  The  deHnitions  in 
Part  280  apply  to  all  subparts  of  this 
part. 

(2)  For  the  purpose  of  this  part,  the 
term  “interim  approval”  means  the 
approval  receiveii  by  a  state  program 
that  meets  the  requirements  in 

§  281.11(c)  (1)  and  (2)  for  the  time  period 
deHned  in  §  281.11(c)(3). 

(3)  For  the  purposes  of  this  part  the 
term  “final  approval”  means  the 
approval  received  by  a  state  program 
that  meets  the  requirements  in 

§  281.11(b). 

Subpart  B — Components  of  a  Program 
Application 

§281.20  Program  application. 

Any  state  that  seeks  to  administer  a 
program  under  this  part  must  submit  an 
application  containing  the  following 
parts: 

(a)  A  transmittal  letter  from  the 
Governor  of  the  state  requesting 
program  approval; 

(b)  A  description  in  accordance  with 
§  281.21  of  the  state  program  and 
operating  procedures; 

(c)  A  demonstration  of  the  state's 
procedures  to  ensure  adequate 
enforcement: 

(d)  A  schedule  for  obtaining  needed 
authorities  under  interim  approval, 
where  applicable; 

(e)  A  Memorandum  of  Agreement 
outlining  roles  and  responsibilities  of 
EPA  and  the  implementing  agency; 

(f)  An  Attorney  General’s  statement  in 
accordance  with  §  281.25  certifying  to 
applicable  state  authorities;  and 

(g)  Copies  of  all  applicable  state 
statutes  and  regulations. 

Note:  EPA  has  designed  an  optional 
application  form  that  is  available  for  use  by 
state  applicants. 

§  281.21  Description  of  state  program. 

A  state  seeking  to  administer  a 
program  under  this  part  must  submit  a 
description  of  the  program  it  proposes  to 
administer  under  state  law  in  lieu  of  the 
federal  program.  The  description  of  a 
state’s  existing  or  planned  program  must 
include: 

(a)  The  scope  of  the  state  program: 

(1)  Whether  the  state  program 
regulates  UST  systems  containing 
petroleum  or  hazardous  substances,  or 
both; 

(2)  Whether  the  state  is  applying  for 
interim  or  final  approval; 


(3)  Whether  the  state  program  is  more 
stringent  or  broader  in  scope  than  the 
federal  program,  and  in  what  ways;  and 

(4)  Whether  the  state  has  any  existing 
authority  over  Indian  lands  or  has 
existing  agreements  with  Indian  tribes 
relevant  to  the  regulation  of 
underground  storage  tanks. 

(b)  The  organization  and  structure  of 
the  state  and  local  agencies  with 
responsibility  for  administering  the 
program.  The  jurisdiction  and 
responsibilities  of  all  state  and  local 
implementing  agencies  must  be 
delineated,  appropriate  procedures  for 
coordination  set  forth,  and  one  state 
agency  designated  as  a  “lead  agency”  to 
facilitate  communications  between  EPA 
and  the  state. 

(c)  Staff  resources  to  carry  out  and 
enforce  the  required  state  program 
elements,  both  existing  and  planned, 
including  the  number  of  employees, 
agency  where  employees  are  located, 
general  duties  of  the  employees,  and 
current  limits  or  restrictions  on  hiring  or 
utilization  of  staff. 

(d)  An  existing  state  funding 
mechanism  to  meet  the  estimated  costs 
of  administering  and  enforcing  the 
required  state  program  elements,  and 
any  restrictions  or  limitations  upon  this 
funding. 

§  281.22  Procedure*  for  atfequate 
enforcement 

A  state  must  submit  a  description  of 
its  compliance  monitoring  and 
enforcement  procedures,  including 
related  state  administrative  or  judicial 
review  procedures. 

§  28 1 .23  Schedule  for  interim  approval. 

For  a  state  program  that  must  modify 
its  statutory  or  regulatory  requirements 
for  release  detection,  release  reporting 
and  investigation,  and  out-of-service  or 
closed  UST  systems  in  order  to  be  no 
less  stringent  than  the  federal 
requirements,  the  plan  must  include  a 
schedule  for  making  such  changes  and 
for  submitting  an  amendment  to  the 
state  application  in  accordance  with 
§  281.51. 

§  281.24  Memorandum  of  agreement. 

EPA  and  the  approved  state  will 
negotiate  a  Memorandum  of  Agreement 
(MOA)  containing  proposed  areas  of 
coordination  and  shared  responsibilities 
between  the  state  and  EPA  and  separate 
EPA  and  state  roles  and  responsibilities 
in  areas  including,  but  not  limited  to: 
Implementation  of  partial  state 
programs;  enforcement;  compliance 
monitoring;  EPA  oversight;  and  sharing 
and  reporting  of  information.  At  the  time 
of  approval,  the  MOA  must  be  signed  by 
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the  Regional  Administrator  and  the 
appropriate  official  of  the  state  lead 
agency. 

§  281.25  Attorney  General’s  statement. 

(a)  A  state  must  submit  a  written 
demonstration  from  the  Attorney 
General  that  the  laws  and  regulations  of 
the  state  provide  adequate  authority  to 
carry  out  the  program  described  under 

§  281.21  and  to  meet  other  requirements 
of  this  part.  This  statement  may  be 
signed  by  independent  legal  counsel  for 
the  state  rather  than  the  Attorney 
General,  provided  that  such  counsel  has 
full  authority  to  independently  represent 
the  state  Agency  in  court  on  all  matters 
pertaining  to  the  state  program.  This 
statement  must  include  citations  to  the 
specific  statutes,  administrative 
regulations,  and  where  appropriate, 
judicial  decisions  that  demonstrate 
adequate  authority  to  regulate  and 
enforce  requirements  for  UST  systems. 
State  statutes  and  regulations  cited  by 
the  state  Attorney  General  must  be  fully 
effective  when  the  program  is  approved. 

(b)  If  a  state  currently  has  authority 
over  underground  storage  tank  activities 
on  Indian  Lands,  the  statement  must 
contain  an  appropriate  analysis  of  the 
state’s  authority. 

Note:  The  reporting  requirements  under  this 
section  have  been  approved  by  the  Office  of 
Management  and  Budget  (OMBj  and  have 
been  assigned  OMB  Control  Number  2050- 
0067. 

Subpart  C— Criteria  for  No-Less- 
Stringent 

§  281.30  New  UST  system  design, 
construction,  installation,  and  notification. 

In  order  to  be  considered  no  less 
stringent  than  the  corresponding  federal 
requirements  for  new  UST  system 
design,  construction,  installation,  and 
notification,  the  state  must  have 
requirements  that  ensure  all  new 
underground  storage  tanks,  and  the 
attached  piping  in  contact  with  the 
ground  and  used  to  convey  the  regulated 
substance  stored  in  the  tank,  conform  to 
the  following: 

(a)  Be  designed,  constructed,  and 
installed  in  a  manner  that  will  prevent 
releases  for  their  operating  life  due  to 
manufacturing  defects,  structural  failure, 
or  corrosion. 

Note:  Codes  of  practice  developed  by 
nationally-recognized  organizations  and 
national  independent  testing  laboratories 
may  be  used  to  demonstrate  that  the  state 
program  requirements  are  no  less  stringent  in 
this  area. 

(b)  Be  provided  with  equipment  to 
prevent  spills  and  tank  overfills  when 
new  tanks  are  installed  or  existing  tanks 


are  upgraded,  unless  the  tank  does  not 
receive  more  than  25  gallons  at  one  time. 

(c)  All  UST  system  owners  and 
operators  must  notify  the  implementing 
state  agency  of  the  existence  of  any  new 
UST  system  using  a  form  designated  by 
the  state  agency. 

§  281.31  Upgrading  existing  UST  systems. 

In  order  to  be  considered  no  less 
stringent  than  the  corresponding  federal 
upgrading  requirements,  the  state  must 
have  requirements  that  ensure  existing 
UST  systems  will  be  replaced  or 
upgraded  before  December  22, 1998,  to 
prevent  releases  for  their  operating  life 
due  to  corrosion,  and  spills  or  overfills. 

§  281.32  General  operating  requirements. 

In  order  to  be  considered  no  less 
stringent  than  the  corresponding  federal 
general  operating  requirements,  the 
state  must  have  requirements  that 
ensure  all  new  and  existing  UST 
systems  conform  to  the  following: 

(a)  Prevent  spills  and  overfills  by 
ensuring  that  the  space  in  the  tank  is 
sufficient  to  receive  the  volume  to  be 
transferred  and  that  the  transfer 
operation  is  monitored  constantly; 

(b)  Where  equipped  with  cathodic 
protection,  be  operated  and  maintained 
by  a  person  with  sufficient  training  and 
experience  in  preventing  corrosion,  and 
in  a  manner  that  ensures  that  no 
releases  occur  during  the  operating  life 
of  the  UST  system; 

Note:  Codes  of  practice  developed  by 
nationally-recognized  organizations  and 
national  independent  testing  laboratories 
may  be  used  to  demonstrate  the  state 
program  requirements  are  no  less  stringent. 

(c)  Be  made  of  or  lined  with  materials 
that  are  compatible  with  the  substance 
stored; 

(d)  At  the  time  of  upgrade  or  repair,  be 
structurally  sound  and  upgraded  or 
repaired  in  a  manner  that  will  prevent 
releases  due  to  structural  failure  or 
corrosion  during  their  operating  lives; 

(e)  Have  records  of  monitoring, 
testing,  repairs,  and  closure  maintained 
that  are  sufficient  to  demonstrate  recent 
facility  compliance  status,  except  that 
records  demonstrating  compliance  with 
repair  and  upgrading  requirements  must 
be  maintained  for  the  remaining 
operating  life  of  the  facility.  These 
records  must  be  made  readily  available 
when  requested  by  the  implementing 
agency. 

§  281.33  Release  detection. 

In  order  to  be  considered  no  less 
stringent  than  the  corresponding  federal 
requirements  for  release  detection,  the 
state  must  have  requirements  that  at  a 
minimum  ensure  all  UST  systems  are 


provided  with  release  detection  that 
conforms  to  the  following: 

(a)  General  methods.  Release 
detection  requirements  for  owners  and 
operators  must  consist  of  a  method,  or 
combination  of  methods,  that  is: 

(1)  Capable  of  detecting  a  release  of 
the  regulated  substance  from  any 
portion  of  the  UST  system  that  routinely 
contains  regulated  substances — as 
effectively  as  any  of  the  methods 
allowed  under  the  federal  technical 
standards — for  as  long  as  the  UST 
system  is  in  operation.  In  comparing 
methods,  the  implementing  agency  shall 
consider  the  size  of  release  that  the 
method  can  detect  and  the  speed  and 
reliability  with  which  the  release  can  be 
detected. 

[2]  Designed,  installed,  calibrated, 
operated  and  maintained  so  that 
releases  will  be  detected  in  accordance 
with  the  capabilities  of  the  method. 

(b)  Phase-in  of  requirements.  Release 
detection  requirements  must,  at  a 
minimum,  be  scheduled  to  be  applied  at 
all  UST  systems: 

(1)  Immediately  when  a  new  UST 
system  is  installed: 

(2)  On  an  orderly  schedule  that 
completes  a  phase-in  of  release 
detection  at  all  existing  UST  systems  (or 
their  closure)  before  December  21, 1993, 
except  that  release  detection  for  the 
piping  attached  to  any  existing  UST  that 
conveys  a  regulated  substance  under 
greater  than  atmospheric  pressure  must 
be  phased-in  before  December  22, 1990. 

(c)  Requirements  for  petroleum  tanks. 
All  petroleum  tanks  must  be  sampled, 
tested,  or  checked  for  releases  at  least 
monthly,  except  that: 

(1)  New  or  upgraded  tanks  (that  is, 
tanks  and  piping  protected  from  releases 
due  to  corrosion  and  equipped  with  both 
spill  and  overfill  prevention  devices) 
may  temporarily  use  monthly  inventory 
control  (or  its  equivalent)  in 
combination  with  tightness  testing  (or  its 
equivalent)  conducted  every  5  years  for 
the  first  10  years  after  the  tank  is 
installed  or  upgraded  or  until  December 
22, 1998,  whichever  is  later,  and 

(2)  Existing  tanks  unprotected  from 
releases  due  to  corrosion  or  without 
spill  and  overfill  prevention  devices  may 
use  monthly  inventory  control  (or  its 
equivalent)  in  combination  with  annual 
tightness  testing  (or  its  equivalent)  until 
December  22, 1998. 

(d)  Requirements  for  petroleum 
piping.  All  underground  piping  attached 
to  the  tank  that  routinely  conveys 
petroleum  must  conform  to  the 
following: 

(1)  If  the  petroleum  is  conveyed  under 
greater  than  atmospheric  pressure: 
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(1)  The  piping  must  be  equipped  with 
release  detection  that  detects  a  release 
within  an  hour  by  restricting  or  shutting 
off  flow  or  sounding  an  alarm:  and 

(ii)  The  piping  must  have  monthly 
monitoring  applied  or  annual  tightness 
tests  conducted. 

(2)  If  suction  lines  are  used: 

(i)  Tightness  tests  must  be  conducted 
at  least  once  every  3  years,  unless  a 
monthly  method  of  detection  is  applied 
to  this  piping;  or 

(ii)  The  piping  is  designed  to  allow  the 
contents  of  the  pipe  to  ^ain  back  into 
the  storage  tank  if  the  suction  is 
released  and  is  also  designed  to  allow 
an  inspector  to  immediately  determine 
the  integrity  of  the  piping  system. 

(e)  Requirements  for  hazardous 
substance  UST  systems.  All  UST 
systems  storing  hazardous  substances 
must  meet  the  following: 

(1)  All  existing  hazardous  substance 
UST  systems  must  comply  with  all  the 
requirements  for  petroleum  UST 
systems  in  paragraphs  (c)  and  (d)  of  this 
section  and  after  December  22, 1998, 
they  must  comply  with  the  following 
paragraph  (e)(2)  of  this  section. 

(2)  All  new  hazmdous  substance  UST 
systems  must  use  interstitial  monitoring 
within  secondary  containment  of  the 
tanks  and  the  attached  undergroimd 
piping  that  conveys  the  regulated 
substemce  stored  in  the  tank,  unless  the 
owner  and  operator  can  demonstrate  to 
the  state  (or  the  state  otherwise 
determines)  that  another  method  will 
detect  a  release  of  the  regulated 
substance  as  effectively  as  other 
methods  allowed  under  the  state 
program  for  petroleum  UST  systems  and 
that  effective  corrective  action 
technology  is  available  for  the 
hazardous  substance  being  stored  that 
can  be  used  to  protect  human  health  and 
the  environment. 

§  281.34  Release  reporting,  investigation, 
and  confirmation. 

In  order  to  be  considered  no  less 
stringent  than  the  corresponding  federal 
requirements  for  release  reptorting, 
investigation,  and  confirmation,  the 
state  must  have  requirements  that 
ensure  all  owners  and  operators 
conform  with  the  following: 

(a)  Promptly  investigate  all  suspected 
releases,  including: 

(1)  When  unusual  operating 
conditions,  release  detection  signals  and 
environmental  conditions  at  the  site 
suggest  a  release  of  regulated 
substances  may  have  occurred;  and 

(2)  When  required  by  the 
implementing  agency  to  determine  the 
source  of  a  release  having  an  impact  in 
the  surrounding  area;  and 


(b)  Promptly  report  all  confirmed 
underground  releases  and  any  spills  and 
overfills  that  are  not  contained  and 
cleaned  up. 

(c)  Ensure  that  all  owners  and 
operators  contain  and  clean  up 
unreported  spills  and  overfills  in  a 
manner  that  will  protect  human  health 
and  the  environment. 

S  281.35  Release  response  and  corrective 
action. 

In  order  to  be  considered  no  less 
stringent  than  the  corresponding  federal 
requirements  for  release  response  and 
corrective  action,  the  state  must  have 
requirements  that  ensure: 

(a)  All  releases  fi‘om  UST  systems  are 
promptly  assessed  and  further  releases 
are  stopped; 

(b)  Actions  are  taken  to  identify, 
contain  and  mitigate  any  immediate 
health  and  safety  threats  that  are  posed 
by  a  release  (such  activities  include 
investigation  and  initiation  of  fiee 
product  removal,  if  present); 

(c)  All  releases  from  UST  systems  are 
investigated  to  determine  if  there  are 
impacts  on  soil  and  ground  water,  and 
any  nearby  surface  waters.  The  extent 
of  soil  and  ground  water  contamination 
must  be  delineated  when  a  potential 
threat  to  human  health  and  the 
environment  exists. 

(d)  All  releases  from  UST  systems  are 
cleaned  up  through  soil  and  ground 
water  remediation  and  any  other  steps, 
as  necessary  to  protect  human  health 
and  the  environment; 

(e)  Adequate  information  is  made 
available  to  the  state  to  demonstrate 
that  corrective  actions  are  taken  in 
accordance  with  the  requirements  of 
paragraphs  (a)  through  (d)  of  this 
section.  This  information  must  be 
submitted  in  a  timely  manner  that 
demonstrates  its  tedmical  adequacy  to 
protect  human  health  and  the 
environment;  and 

(f)  In  accordance  with  §  280.67,  the 
state  must  notify  the  affected  public  of 
all  confirmed  releases  requiring  a  plan 
for  soil  and  ground  water  rem^iation, 
and  upon  request  provide  or  make 
available  information  to  inform  the 
interested  public  of  the  nature  of  the 
release  and  the  corrective  measures' 
planned  or  taken. 

§  28146  Out-of-servIce  UST  systems  and 
closure. 

In  order  to  be  considered  no  less 
stringent  than  the  corresponding  federal 
requirements  for  temporarily  closed 
UST  systems  and  permanent  closure,  the 
state  must  have  requirements  that 
ensure  UST  systems  conform  with  the 
following: 


(a)  Removal  fiom  service.  All  new  and 
existing  UST  systems  temporarily  closed 
must: 

(1)  Continue  to  comply  with  general 
operating  requirements,  release 
reporting  and  investigation,  and  release 
response  and  corrective  action; 

(2)  Continue  to  comply  with  release 
detection  requirements  if  regulated 
substances  are  stored  in  the  tank; 

(3)  Be  closed  off  to  outside  access;  and 

(4)  Be  permanently  closed  if  the  UST 
system  has  not  been  protected  fiom 
corrosion  and  has  not  been  used  in  one 
year,  unless  the  state  approves  an 
extension  after  the  owner  and  operator 
conducts  a  site  assessment. 

(b)  Permanent  closure  of  UST 
systems.  All  tanks  and  piping  must  be 
cleaned  and  permanently  closed  in  a 
manner  that  eliminates  ^e  potential  for 
safety  hazards  and  any  future  releases. 
The  owner  or  operator  must  notify  the 
state  of  permanent  UST  system  closures. 
The  site  must  also  be  assessed  to 
determine  if  there  are  €kny  present  or 
were  past  releases,  and  if  so,  release 
response  and  corrective  action 
requirements  must  be  complied  with. 

(c)  All  UST  systems  taken  out  of 
service  before  Ae  effective  date  of  the 
federal  regulations  must  permanently 
close  in  accordance  with  paragraph  (b) 
of  this  section  when  directed  by  the 
implementing  agency. 

§  281.37  Financial  responsibility  for  USTs 
containing  petroleum.  EM  [Reserved] 

§  281.38  Financial  responsibility  for  USTs 
containing  hazardous  substances. 
[Reserved] 

Subpart  D— Adequate  Enforcement  of 
Compliance 

§  281.40  Requirements  for  compliance 
monitoring  program  and  authority. 

(a)  Any  authorized  representative  of 
the  state  engaged  in  compliance 
inspections,  monitoring,  and  testing 
must  have  authority  to  obtain  by  request 
any  information  from  an  owner  or 
operator  with  respect  to  the  UST 
system(s]  that  is  necessary  to  determine 
compliance  with  the  regulations. 

(b)  Any  authorized  representative  of 
the  state  must  have  authority  to  require 
an  owner  or  operator  to  conduct 
monitoring  or  testing. 

(c)  Authorized  representatives  must 
have  the  authority  to  enter  any  site  or 
premises  subject  to  UST  system 
regulations  or  in  which  records  relevant 
to  the  operation  of  the  UST  system(s) 
are  kept,  and  to  copy  these  records, 
obtain  samples  of  regulated  substances, 
and  inspect  or  conduct  the  monitoring  or 
testing  of  UST  system(s). 
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(d)  State  programs  must  have 
procedures  for  receipt,  evaluation, 
retention,  and  investigation  of  records 
and  reports  required  of  owners  or 
operators  and  must  provide  for 
enforcement  of  failure  to  submit  these 
records  and  reports. 

(e) (l)  State  programs  must  have 
inspection  procedures  to  determine, 
independent  of  information  supplied  by 
regulated  persons,  compliance  with 
program  requirements,  and  must  provide 
for  enforcement  of  failure  to  comply 
with  the  program  requirements.  States 
must  maintain  a  program  for  systematic 
inspections  of  facilities  subject  to 
regulations  in  a  manner  designed  to 
determine  compliance  or  non- 
compliance,  to  verify  accuracy  of 
information  submitted  by  owners  or 
operators  of  regulated  USTs,  and  to 
verify  adequacy  of  methods  used  by 
owners  or  operators  in  developing  that 
information. 

(2)  When  inspections  are  conducted, 
samples  taken,  or  other  information 
gathered,  these  procedures  must  be 
conducted  in  a  manner  (for  example, 
using  proper  “chain  of  custody” 
procedures)  that  will  produce  evidence 
admissible  in  an  enforcement 
proceeding,  or  in  court. 

(f)  Public  effort  in  reporting  violations 
must  be  encouraged  and  the  state 
enforcement  agency(ies)  must  make 
available  information  on  reporting 
procedures.  State  programs  must 
maintain  a  program  for  investigating 
information  obtained  from  the  public 
about  suspected  violations  of  UST 
program  requirements. 

(g)  The  state  program  must  maintain 
the  data  collected  through  inspections 
and  evaluation  of  records  in  such  a 
manner  that  the  implementing  agency 
can  monitor  over  time  the  compliance 
status  of  the  regulated  community.  Any 
compilation,  index,  or  inventory  of  such 
facilities  and  activities  shall  be  made 
available  to  EPA  upon  request. 

§  281.41  Requirements  for  enforcement 
authority. 

(a)  Any  state  agency  administering  a 
program  must  have  the  authority  to 
implement  the  following  remedies  for 
violations  of  state  program 
requirements: 

(1)  To  restrain  immediately  and 
effectively  any  person  by  order  or  by 
suit  in  state  court  from  engaging  in  any 
unauthorized  activity  that  is 
endangering  or  causing  damage  to 
public  health  or  the  environment: 

(2)  To  sue  in  courts  of  competent 
jurisdiction  to  enjoin  any  threatened  or 
continuing  violation  of  any  program 
requirement; 


(3)  To  assess  or  sue  to  recover  in  court 
civil  penalties  as  follows; 

(i)  Civil  penalties  for  failure  to  notify 
or  for  submitting  false  information 
pursuant  to  tank  notification 
requirements  must  be  capable  of  being 
assessed  up  to  $5,000  or  more  per 
violation. 

(ii)  Civil  penalties  for  failure  to 
comply  with  any  state  requirements  or 
standards  for  existing  or  new  tank 
systems  must  be  capable  of  being 
assessed  for  each  instance  of  violation, 
up  to  $5,000  or  more  for  each  tank  for 
each  day  of  violation.  If  the  violation  is 
continuous,  civil  penalties  shall  be 
capable  of  being  assessed  up  to  $5,000 
or  more  for  each  day  of  violation. 

(b)  The  burden  of  proof  and  degree  of 
knowledge  or  intent  required  under  state 
law  for  establishing  violations  under 
paragraph  (a)(3)  of  this  section,  must  be 
no  greater  than  the  burden  of  proof  or 
degree  of  knowledge  or  intent  that  EPA 
must  provide  when  it  brings  an  action 
under  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act. 

(c)  A  civil  penalty  assessed,  sought,  or 
agreed  upon  by  the  state  enforcement 
agency(ies)  under  paragraph  (a)(3)  of 
this  section  must  be  appropriate  to  the 
violation. 

§  281.42  Requirements  for  public 
participation. 

Any  state  administering  a  program 
must  provide  for  public  participation  in 
the  state  enforcement  process  by 
providing  any  one  of  the  following  three 
options: 

(a)  Authority  that  allows  intervention 
analogous  to  Federal  Rule  24(a)(2),  and 
assurance  by  the  appropriate  state 
enforcement  agency  that  it  will  not 
oppose  intervention  under  the  state 
analogue  to  Rule  24(a)(2)  on  the  ground 
that  the  applicant’s  interest  is 
adequately  represented  by  the  State. 

(b)  Authority  that  allows  intervention 
as  of  right  in  any  civil  action  to  obtain 
the  remedies  specified  in  §  281.41  by  any 
citizen  having  an  interest  that  is  or  may 
be  adversely  affected;  or 

(c)  Assurance  by  the  appropriate  state 
agency  that: 

(1)  It  will  provide  notice  and 
opportunity  for  public  comment  on  all 
proposed  settlements  of  civil 
enforcement  actions  (except  where 
immediate  action  is  necessary  to 
adequately  protect  human  health  and 
the  environment): 

(2)  It  will  investigate  and  provide 
responses  to  citizen  complaints  about 
violations;  and 

(3)  It  will  not  oppose  citizen 
intervention  when  permissive 
intervention  is  allowed  by  statute,  rule, 
or  regulation 


§  281.43  Sharing  of  information. 

(a)  States  with  approved  programs 
must  furnish  EPA,  upon  request,  any 
information  in  state  files  obtained  or 
used  in  the  administration  of  the  state 
program.  This  information  includes: 

(1)  Any  information  submitted  to  the 
state  under  a  claim  of  confidentiality. 

The  state  must  submit  that  claim  to  EPA 
when  providing  such  information.  Any 
information  obtained  from  a  state  and 
subject  to  a  claim  of  confidentiality  will 
be  treated  in  accordance  with  federal 
regulations  in  40  CFR  Part  2;  and 

(2)  Any  information  that  is  submitted 
to  the  state  without  a  claim  of 
confidentiality.  EPA  may  make  this 
information  available  to  the  public 
without  fm-ther  notice. 

(b)  EPA  must  furnish  to  states  with 
approved  programs,  upon  request,  any 
information  in  EPA  files  that  the  state 
needs  to  administer  its  approved  state 
program.  Such  information  includes: 

(1)  Any  information  that  is  submitted 
to  EPA  without  a  claim  of 
confidentiality;  and 

(2)  Any  information  submitted  to  EPA 
under  a  claim  of  confidentiality,  subject 
to  the  conditions  in  40  CFR  Part  2. 

Subpart  E— Approval  Procedures 

§  28 1 .50  Approval  procedures  for  state 
programs. 

(a)  The  following  procedures  are 
required  for  all  applications,  regardless 
of  whether  the  application  is  for  a 
partial  or  complete  program,  as  defined 
in  §  281.12,  or  for  interim  or  final 
approval  in  accordance  with  §  281.11. 

(b)  Before  submitting  an  application  to 
EPA  for  approval  of  a  state  program,  the 
state  must  provide  an  opportunity  for 
public  notice  and  comment  in  the 
development  of  its  underground  storage 
tank  program. 

(c)  When  EPA  receives  a  state 
program  application,  EPA  will  examine 
the  application  and  notify  the  state 
whether  its  application  is  complete,  in 
accordance  with  the  application 
components  required  in  §  281.20.  The 
180-day  statutory  review  period  begins 
only  after  EPA  has  determined  that  a 
complete  application  has  been  received. 

(d)  The  state  and  EPA  may  by  mutual 
agreement  extend  the  review  period. 

(e)  After  receipt  of  a  complete 
program  application,  the  Administrator 
will  tentatively  determine  approval  or 
disapproval  of  the  state  program.  EPA 
shall  issue  public  notice  of  ^e  tentative 
determination  in  the  Federal  Register;  in 
enough  of  the  largest  newspapers  in  the 
state  to  attract  statewide  attention;  and 
to  persons  on  the  state  agency  mailing 
list  and  any  other  persons  who  the 
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agency  has  reason  to  believe  are 
interested.  Notice  of  the  tentative 
determination  must  also: 

(1)  Afford  the  public  30  days  after  the 
notice  to  comment  on  the  state’s 
application  and  the  Administrator’s 
tentative  determination:  and 

(2)  Include  a  general  statement  of  the 
areas  of  concern,  if  the  Administrator 
indicates  the  state  program  may  not  be 
approved;  and 

(3)  Note  the  availability  for  inspection 
by  the  public  of  the  state  program 
application;  and 

(4)  Indicate  that  a  public  hearing  will 
be  held  by  EPA  no  earlier  than  30  days 
after  notice  of  the  tentative 
determination  unless  insufHcient  public 
interest  is  expressed,  at  which  time  the 
Regional  Administrator  may  cancel  the 
public  hearing. 

(f)  Within  180  days  of  receipt  of  a 
complete  state  program  application,  the 
Administrator  must  make  a  final 
determination  whether  to  approve  the 
state  program  after  review  of  all  public 
comments.  EPA  will  give  notice  of  its 
determination  in  the  Federal  Register 
and  codify  the  approved  state  program. 
The  notice  must  include  a  statement  of 
the  reasons  for  this  determination  and  a 
response  to  significant  comments 
received. 

§281.51  Amendment  required  at  end  of 
interim  period. 

(a)  State  programs  that  meet  the 
requirements  of  section  281.11(c)  (1)  and 
(2)  may  be  approved  for  1  to  3  years 
from  September  23, 1988.  States  that 
receive  such  interim  approval  must 
adopt  requirements  that  are  no  less 
stringent  than  the  corresponding  federal 
requirements  and  standards  within  the 
timeframes  specified  under 

§  281.11(c)(3). 

(b)  By  the  end  of  the  specified  time 
period,  a  state  with  interim  approval 
must  submit  to  EPA  an  amendment  to  its 
application  that  includes  all  modihed 
and  new  requirements  for  any  of  the 
elements  containing  less  stringent 
requirements.  Such  amended 
applications  must  also  include  a 
modified  program  description,  an 
Attorney  General’s  statement  and  a 
Memorandum  of  Agreement  that 
incorporate  the  amended  program 
requirements,  and  copies  of  all 
applicable  state  statutes  and 
regulations. 

(c)  Upon  receipt  of  the  application 
amendment,  the  Administrator  shall 
follow  the  same  review  and  approval 
procedures  as  required  in  §  281.50. 

(d)  If  a  state  fails  to  submit  an 
amendment  within  the  speciHed 
timeframe,  the  interim  approval  of  the 
state  program  expires  upon  the 


applicable  date  established  under 
§  281.11(c),  and  the  Subtitle  I  program 
automatically  reverts  to  EPA. 

(e)  If  a  state  submits  an  amendment  to 
the  program  application  within  the 
timeframe  specified  under  §  281.11(c)(3) 
and  the  amendment  is  disapproved  after 
the  end  of  the  time  period,  the  interim 
approval  of  the  state  program  expires 
immediately  upon  disapproval  and  the 
Subtitle  I  program  automatically  reverts 
to  EPA. 

(f)  If  interim  approval  of  the  state 
program  expires,  EPA  must  notify  the 
regulated  community  and  the  public  of 
the  re-establishment  of  the  federal 
program  through  a  notice  in  the  Federal 
Register. 

§  281.52  Revision  of  approved  state 
programs. 

(a)  Either  EPA  or  the  approved  state 
may  initiate  program  revision.  Program 
revision  may  be  necessary  when  the 
controlling  federal  or  state  statutory  or 
regulatory  authority  is  changed  or  when 
responsibility  for  the  state  program  is 
shifted  to  a  new  agency  or  agencies.  The 
state  must  inform  EPA  of  any  proposed 
modifications  to  its  basic  statutory  or 
regulatory  authority  or  change  in 
division  of  responsibility  among  state 
agencies.  EPA  will  determine  in  each 
case  whether  a  revision  of  the  approved 
program  is  required. 

(b)  Whenever  the  Administrator  has 
reason  to  believe  that  circumstances 
have  changed  with  respect  to  an 
approved  state  program  or  the  federal 
program,  the  Administrator  may  request, 
and  the  state  must  provide,  a  revised 
application  as  prescribed  by  EPA. 

(c)  The  Administrator  will  approve  or 
disapprove  program  revisions  based  on 
the  requirements  of  this  Part  and  of 
Subtitle  I  pursuant  to  the  procedures 
under  this  section,  or  under  section 
281.50  if  EPA  has  reason  to  believe  the 
proposed  revision  will  receive 
signiHcant  negative  comment  from  the 
public. 

(1)  The  Administrator  must  issue 
public  notice  of  plaimed  approval  or 
disapproval  of  a  state  program  revision 
in  the  Federal  Register,  in  enough  of  the 
largest  newspapers  in  the  state  to 
attract  statewide  attention;  and  by 
mailing  to  persons  on  the  state  agency 
mailing  list  and  to  any  other  persons 
who  the  agency  has  reason  to  believe 
are  interested.  The  public  notice  must 
summarize  the  state  program  revision, 
indicate  whether  EPA  intends  to 
approve  or  disapprove  the  revision,  and 
provide  for  an  opportunity  to  comment 
for  a  period  of  30  days. 

(2)  The  Administrator’s  decision  on 
the  proposed  revision  becomes  effective 
60  days  after  the  date  of  publication  in 


the  Federal  Register  in  accordance  with 
paragraph  (c)(1)  of  this  section,  unless 
significant  negative  comment  opposing 
the  proposed  revision  is  received  during 
the  comment  period.  If  significant 
negative  comment  is  received,  EPA  must 
notify  the  state  and  within  60  days  after 
the  date  of  publication,  publish  in  the 
Federal  Register  either: 

(i)  A  withdrawal  of  the  immediate 
Hnal  decision,  which  will  then  be 
treated  as  a  tentative  decision  in 
accordance  with  the  applicable 
procedures  of  §  281.50  (e)  and  (f);  or 

(ii)  A  notice  that  contains  a  response 
to  signiHcant  negative  comments  and 
affirms  either  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

(d)  Revised  state  programs  that 
receive  approval  must  be  codified  in  the 
Federal  Register. 

Subpart  F-— Withdrawal  of  Approval  of 
State  Programs 

§  281.60  Criteria  for  withdrawai  of 
approvai  of  state  programs. 

(a)  The  Administrator  may  withdraw 
program  approval  when  the  Agency 
determines  that  a  state  no  longer  has 
adequate  regulatory  or  statutory 
authority  or  is  not  administering  and 
enforcing  an  approved  program  in 
accordance  with  this  part.  The  state 
must  have  adequate  capability  to 
administer  and  enforce  the  state 
program.  In  evaluating  whether  such 
capability  exists,  the  Agency  will 
consider  whether  the  state  is 
implementing  an  adequate  enforcement 
program  by  evaluating  the  quality  of 
compliance  monitoring  and  enforcement 
actions. 

(b)  Such  withdrawal  of  approval  will 
occur  only  after  the  state  fails  to  take 
appropriate  action  within  a  reasonable 
time,  not  to  exceed  120  days  after  notice 
from  the  Administrator  that  the  state  is 
not  administering  and  enforcing  its 
program  in  accordance  with  the 
requirements  of  this  part. 

§  281.61  Procedures  for  withdrawal  of 
approval  of  state  programs. 

(a)  The  following  procedures  apply 
when  a  state  with  an  approved  program 
voluntarily  transfers  to  EPA  those 
program  responsibilities  required  by 
federal  law. 

(1)  The  state  must  give  EPA  notice  of 
the  proposed  transfer,  and  submit,  at 
least  90  days  before  the  transfer,  a  plan 
for  the  orderly  transfer  of  all  relevant 
program  information  necessary  for  EPA 
to  administer  the  program. 

(2)  Within  30  days  of  receiving  the 
state’s  transfer  plan,  EPA  must  evaluate 
the  plan  and  identify  any  additional 
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information  needed  by  the  federal 
government  for  program  administration. 

(3)  At  least  30  days  before  the  transfer 
is  to  occur,  EPA  must  publish  notice  of 
the  transfer  in  the  Federal  Register;  in 
enough  of  the  largest  newspapers  in  the 
state  to  attract  statewide  attention;  and 
to  persons  on  appropriate  state  mailing 
lists. 

(b)  When  EPA  begins  proceedings  to 
determine  whether  to  withdraw 
approval  of  a  state  program  (either  on 
its  own  initiative  or  in  response  to  a 
petition  from  an  interested  person), 
withdrawal  proceedings  must  be 
conducted  in  accordance  with 
procedures  set  out  in  40  CFR  271.23  (b) 
and  (c),  except  for  §  271.23(b)(8)(iii)  to 
the  extent  that  it  deviates  from 
requirements  under  §  281.60. 
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